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[SAAC  L.  KIP,  ET  AL.,  AS  Executors,  &c.,  Respondents, 
V.  EDWARD  HIRSH,  Appellant. 

Specific  performance, — Advene  paaeetion,  title  reeting  on  mtut  he  free  from 
TeaeondbU  dovbt — ReMtime  of  decieione  on, —  Vacant  and  unenclosed  land^ 
no  adverse  possession  of .— Mortgagee^  when  possession  deemed  not  to  he 
under  claim  of  exclusive  title  adverse  to  the  mortgagor. 

Leonard  W.  Eip  had  a  mortgage  on  certain  vacant,  unenclosed  property. 
He  commenced  an  action  to  foreclose  this  mortgage,  in  which  a  judgment 
of  foreclosiure  and  sale  was  rendered.  The  premises  were  sold  hy  a 
Master  to  him,  and  the  Master  executed  his  deed  therefor  to  him.  dated 
December  30,  1840.  Thd  then  owner  of  the  equity  of  redemption  being 
an  assignee  for  the  benefit  of  creditors,  was  not  made  a  party  to  this 
action,  but  the  assignor  was.  Kip  died  in  1860  without  ever  having  taken 
possession  of  the  premises,  and  they  remained  vacant  and  unoccupied,  and 
without  fenco  or  enclosure.  He  left  a  will  whereby  he  devised  his  resid- 
uary real  and  personal  estate  to  his  executors  (the  plaintiffs)  in  trust  to 
lease  his  productive  property  and  pay  its  net  income  to  his  wife,  and  upon 
her  decease  to  divide  all  his  estate,  real,  leasehold  and  pcr5«onal,  equally 
among  his  children,  with  a  provision  that  they  might  sell  all  his  vacant 
and  unproductive  lots  within  the  state  of  New  York,  and  divide  its  pro- 
ceeds among  his  children.  The  premises  remained  vacant,  unproductive 
and  unenclosed  until  about  April  16, 1867,  when  the  executors  executed 
Vol.  XXL— 1 


KIP  V.  niRSH. 


Appellant's  points. 


a  lease  to  one  Reeber  which  did  not  cover  the  premises,  but  he  claim- 
ing under  the  lease  entered  into  possession  and  at  once  enclosed  the 
premises  with  a  substantial  fence.  The  lease  was  for  only  nine  months, 
and  was  never  renewed,  nor  was  any  rent  paid  after  the  expiration  of  the 
demised  term,  but  the  lessee  continued  to  occupy  and  keep  enclosed  the 
premises,  holding  over,  as  the  plaintiffs  claim,  as  their  lessee  in  possession. 
The  action  was  brought  to  compel  a  specific  performance  by  defendant 
of  a  contract  made  between  him  and  plaintiffs  for  the  sale  by  them,  and 
purchase  by  him  of  said  premises. 

Beldy  1st.  That  there  is  no  adverse  possession  while  premises  are  vacant, 
unoccupied  und  unenclosed ;  that  possession  in  this  case  did  not  com- 
mence until  the  lease  to  Reeber,  in  1867,  and  conceding  it  to  constitute 
adverse  possession  yet  as  only  18  years  had  run,  plaintiffs  had  not  a 
good  title  by  adverse  posseision, 

2d.  That  if  the  possession  of  plaintiffs  (such  as  it  was)  be  regarded  as  being 
under  the  mortgage,  then  such  possession  could  only  be  that  of  mort- 
gagees in  .possession  not  claiming  an  exclusive  title  adversely  to  the 
mortgagor  ;  and  consequently  the  ten  years  within  which  by  the  pro- 
vision of  the  statute  applicable  to  this  case  (to  wit,  that  existing  immedi- 
ately before  the  taking  effect  of  section  879  of  the  Code  of  Civil  Proced- 
ure passed  in  1877),  an  action  to  redeem  real  property  from  a  mortgage 
must  be  brought,  had  never  been  set  running ;  and  even  if  it  had  com- 
menced to  run,  there  may  have  been  disabilities  which  suspended  the 
running. 

8d.  That  it  was  doubtful  whether  under  the  provisions  of  the  will,  the 
plaintiffs  had  power  to  make  the  contract  in  question. 

4th.  That  upon  the  whole  case  it  sufficiently  appeared  that  the  title  offered 
was  not  so  free  from  reasonable  doubt  that  the  defendant  should  in 
equity  be  compelled  to  accept  it. 

Before  Van  Vorst  and  Freedman,  J  J. 

Decided  Janvary  4^  1886. 

Appeal  by  defendant  from  judgment  entered  upon  the 
decision  of  a  judge  at  special  term. 

The  facts  appear  in  the  opinion. 

John  H.  V.  Arnold^  attorney  and  of  counsel  for  api)el- 
lant,  on  the  questions  considered  in  the  opinion,  argued  : 
— ^I.  While  the  premises  remained  vacant  and  unenclosed, 
the  statute  of  limitations  did  not  run  against  Smith  and 
those  he  represented,  or  who  claimed  through  or  under 
him. 
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II.  The  claim  of  plaintiffs  that  as  they  as  executors, 
gave  a  lease  of  these  lots  to  Reeber,  and  he  entered  under 
it,  his  possession  was  their  possession,  and  as  the  fore- 
closure was  defective  as  to  Smith,  they  took  such  posses- 
sion through  him,  as  mortgagees  under  the  Delavan  mort- 
gage, and  that,  no  action  to  redeem  having  been  brought 
within  ten  years  from  the  time  of  taking  such  possession 
then  under  §§  90-102  of  the  old  Code,  then  in  force,  no 
action  can  now  be  brought  by  Smith,  or  any  one  claiming 
under  him  for  that  purpose,  is  not  well  founded.  They 
did  not  enter  or  claim  as  mortgagees,  but  as  owners, 
which  they  were  not,  as  no  interest  whatever  in  the 
vacant  lands  was  devised  to  them  by  the  wiU,  and  as 
executors  they  had  no  right  to  lease  the  same.  Besides, 
more  than  twenty-two  years  elapsed  between  the  fore- 
closure and  the  mortgagee's  death,  during  which  time  he 
took  and  had  no  possession  of  the  premises.  The  pre- 
sumption from  lapse  of  time  is  then,  that  this  mortgage 
was  paid,  and  upon  Kip's  death  it  was  no  asset  in  his 
executors'  hands,  and  they  could  do  nothing  under  it 
without  rebutting  that  presumption,  which  they  have  not 
attempted  to  do. 

III.  The  plaintiffs  offer  nothing  except  a  transfer  of 
such  title  at  they  acquired  by  leasing  the  premises  as 
mortgagees  under  a  mortgage,  which  at  the  time  had 
pi'esumptively  been  paid  and  extinguished.  This  is  not 
such  a  title  as  his  contract  calls  for,  or  which  he  should 
be  compelled  to  accept.  A  title  even  by  adverse  posses- 
sion is  not  such  a  one  as  the  court  would  comi)el  a  pur- 
chaser to  accept  (Hartley  v.  James,  50  N.  Y.  42  ;  Schultz 
V.  Rose,  65  How.  75  ;  Mott  v.  Mott,  68  N.  Y.  258  ; 
Rogers  v.  McLean,  10  Abb.  306  ;  Althause  v.  Radde,  3  Bos. 
426  ;  Wood  v.  Squires,  3  T.  &  C.  470 ;  Brooklyn  Park 
Commissioners  v.  Armstrong,  45  N.  Y.  234  ;  Jordan  v. 
Poillon,  77  lb.  518  ;  Shriver  v.  Shriver,  86  lb.  575). 

rV.  The  burden  rests  upon  plaintiffs  to  show  that  they 
have  a  good  title  (Wilson  v.  Holden,  16  Abb.  Rep.  133  ; 
Argall  V.  Raynor,  20  Hun^  267).    Smith  having  died  some 
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years  since  (1865),  and  before  plaintiffs  made  the  lease  to 
Eeeber,  the  trusteeship  under  the  Delavan  deed  has 
remained  in  abeyance,  there  being  no  one  representing 
the  paper  or  record  title,  and  it  is  questionable  whether 
under  such  circumstances  the  statute  has  begun  to  run 
(Bucklin  v.  Ford,  6  Barb.  393 ;  McCahill  v.  Hamilton,  20 
Hun^  388).  Defendant  would  have  to  take  the  risk  of 
defending  an  action  of  ejectment  by  Smith's  represen- 
tatives, and  the  defense  could  be  only  made  by  virtue  of 
a  mortgage  which  was  presumptively  paid  and  actually 
outlawed. 

V.  The  cases  cited  by  plaintiffs  do  not  maintain  their 
theory  (Here  counsel  commented  on  Miner  v.  Beekman, 
50  N.  F.  338  ;  Hubbell  v.  Sibley,  50  lb.  468  ;  Hubbell  v. 
Medbury,  53  lb.  98). 

VI.  Mere  occupancy  of  a  lot  under  a  claim  of  right  in 
virtue  of  a  grant  which  does  not  embrace  it,  and  made  by 
parties  who  neither  owned  nor  claimed  it,  is  not  enough 
to  defeat  a  transfer  on  the  ground  of  advei'se  possession 
at  the  date  of  the  conveyance  (Laverty  v.  Moore,  33  JV.  Y. 
658.) 

IsacLC  L.  Miller,  attorney,  and  of  counsel  for  respond- 
ents, on  the  questions  considered  in  the  opinion,  argued  : 
— I.  The  plaintiffs,  in  taking  possession  of  the  property  by 
leasing  same  to  Reeber,  became  mortgagees  in  possession, 
and  a  mortgagee  in  possession  can  defend  his  title  against 
the  owner  of  the  equity  of  redemption  in  any  action,  save 
one  for  an  accounting,  and  to  redeem,  and  the  mortgagor's 
whole  interest  is  gone,  if  he  does  not  redeem  within  the 
time  required  by  statute  (Shriver  v.  Shriver,  80  N.  Y.  580  ; 
Van  Dyne  v.  Thayer,  14  Wend.  233  ;  Phyfe  v.  Reiley,  15 
lb.  248 ;  Pell  v.  Ulmer,  18  lb.  142 ;  Chase  v.  Peck,  21  lb. 
586  ;  Hubbell  v.  Moolson,  53  lb.  227  ;  IngersoU  v.  Savage, 
2  Pick.  277). 

n.  An  action  for  an  accounting  and  to  redeem  is  not 
an  action  for  the  recovery  of  real  property.  It  is  purely 
an  equitable  remedy,  and,  prior  to  the  adoption  of  the  new 
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Code,  was  governed  by  §  97  of  the  old  Code,  which 
limited  the  time  therefor  to  ten  years  (Miner  v.  Beekman, 
51  N.  Y.  337  ;  Hubbell  v.  Sibley,  5  Lans.  51 ;  aff'd,  50  N. 
Y.  473 ;  HubbeU  v.  Medbury,  53  lb.  101 ;  Peabody  v. 
Roberts,  47  Barb.  103 ;  Cleveland  v.  Boerum,  21  N.  Y. 
617). 

IV.  It  follows  in  the  light  of  the  foregoing  authorities, 
that  the  plaintiffs,  becoming  mortgagees  in  possession 
April  15,  1867,  their  title  to  the  premises  in  question 
became  perfect  by  adverse  possession,  in  conformity  vdth 
the  statute  on  April  15,  1877. 

V.  The  statute  of  limitations  runs  against  a  trustee 
(Hubbell  V.  Medbury,  53  N.  Y.  98-102). 

VI.  A  clear  adverse  possession  for  the  time  required 
makes  a  title  which  a  purchaser  may  not  refuse  (Seymour 
V.  Delaney,  Hopk.  Ch.  436  ;  cited  and  approved  in  Shriver 
V.  Shriver,  supra ;  Cahill  v.  Palmer,  45  N.  Y.  478  ;  Swee- 
burn  V.  Leavy,  18  Hun^  284 ;  Bicknell  v.  Comstock,  113 
U.  S.  149). 

Vn.  The  suggestion  that  plaintiflfs  may  not  have  power 
to  convey  the  lots  in  question,  is  met  and  answered  as 
follows :  (a.)  If  the  testator  died  seized  thereof,  the 
power  of  sale  is  ample.  (6.)  If  the  testator's  interest 
therein  was  only  personalty,  viz.  :  the  mortgage,  the  same 
passed  to  the  executors  as  part  of  the  assets  of  the  estate 
(3  Redjield  Law  Wills,  2  ed.  130,  144  ;  3  Waiters  Actions 
&  Defenses^  241-244).  (c.)  The  executors,  by  taking 
possession  of  the  property  and  holding  it  for  ten  years, 
foreclosed  and  cut  off  the  right  to  redeem,  and  it  is  per- 
fectly well  settled  that  real  estate  thus  acquired  is  con- 
sidered as  a  substitute  for  the  mortgage,  and  takes  its 
place,  and  is  to  be  treated  as  personalty,  which  the  exec- 
utors may  sell,  and  that  the  same  is  not  governed  by  the 
trusts  created  by  the  will.  It  is  not  treated  as  land 
belonging  to  the  testator,  and  the  heirs  and  devisees 
cajmot  dispute  the  title  of  a  pm'chaser  from  the  executors, 
though  no  power  of  sale  is  contained  in  the  vdll  (Lock- 
man  V.  ReiUy,  95  N.  Y.  71 ;  Vallentine  v.  Belden,  20  Hun, 


6  KIP  «.  HIBSH. 


Opinion  of  the  Court,  bj  Fueedmax,  J. 


527  ;  Cook  v.  Byan,  29 16.  249 ;  Long  v.  O'Fallon,  19  How. 
U.  S.  116  ;  Williams  Exec.  650,  note  d). 

By  the  CSoubt. — Freedhax,  J.  —  The  judgement 
appealed  from  directs  the  specific  performance  by  the 
defendant  of  a  contract  made  between  him  and  the  plaint- 
iffs, for  the  sale  by  them,  and  purchase  by  him,  of  cer- 
tain real  estate  in  the  dty  of  New  York, 

The  defendant  was  ready  and  able  to  perform  the 
contract  on  his  part,  but  refused  to  take  title  on  the 
ground  that  the  plaintiffs,  by  a  deed  of  the  premises  exe 
cuted  by  them  alone,  which  was  the  only  deed  tendered 
by  them,  could  not  convey  to  him  a  marketable  title. 

His  objection  to  the  title  rests  upon  admitted  facts  in 
the  chain  of  title. 

It  appears  that  in  June,  1835,  plaintiffs'  testator  was 
seized  of  the  premises  in  question,  and  in  that  month  con- 
veyed  them  to  one  Daniel  E.  Delavan,  by  deed,  recorded 
on  June  29,  1835.  Said  Delavan  gave  back  a  purchase 
money  mortgage  to  said  testator,  to  secure  part  of  the  pur- 
chase money,  which  was  also  recorded  on  the  same  day. 
Delavan,  the  grantee,  conveyed  the  mortgaged  premises 
to  one  Walter  J.  Smith,  in  trust  for  the  benefit  of  certain 
creditors  therein  named,  by  deed  dated  May  16,  1840, 
acknowledged  by  grantor  on  May  19,  1840,  and  recorded 
on  June  6,  1840.  Said  Smith  has  never  made  any  con- 
veyance of  said  premises.  Kip,  the  mortgagee,  com- 
menced an  action  in  the  court  of  chancery,  to  foreclose 
the  said  mortgage  made  to  him  by  Delavan,  and  the  same 
proceeded  to  a  judgment  of  foreclosm^e  and  sale  by  mas- 
ter, at  which  sale  said  mortgagee  was  the  purchaser,  and 
the  master's  deed  was  executed  to  him,  dated  December 
30,  1840,  recoixied  February  23,  1841.  Smith  was  not 
made  a  party  to  this  foreclosure  suit,  but  Delavan  was. 
The  bill  and  notice  of  pendency  of  action  wei^e  filed  on 
May  30,  1840,  after  the  date  and  acknowledgment  of  the 
Smith  deed,  but  before  that  instrument  was  recorded, 
which  recording  took  place  on  June  6,  1840  ;  but  the  sub- 
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poena  was  not  issued  until  August  5,  1840,  for  service 
upon  Delavan,   and   was   not   served  upon   him   until 
August  15,  1840.    Kip  never  took  possession  of  the  prem- 
ises, and  thej  remained  vacant  and  unoccupied,  and  with- 
out fence  or  enclosure,  until  after  his  death,  which  took 
place  in  1863.    He  left  a  will  appointing  the  plaintiffs  his 
executors,   to  whom  letters  were   issued  in  1863.    He 
devised  his  residuary  real  and  personal  estate  to  said 
executors,  in  trust  to  lease  his  productive  real  and  lease- 
hold estates,  and  collect  and  pay  the  net  income  thereof 
to  his  wife  for  life,  and  upon  her  decease  to  divide  said 
residuary  real  and  personal  estate  among  his  children, 
with  a  further  provision  that  they  might  sell  all  his 
vacant  and  unproductive  lots  within  the  state  of  New 
York,  and  divide  the  proceeds  of  such  sale,  when  made, 
among  his  children.    The  executors  did  not  take  possess- 
ion of  the  premises  in  question,  and  they  remained  vacant 
and  unproductive,  and  unenclosed,  for  some  years  after 
the  testator's  death.    On  April  15,  1867,  plaintiffs  exe- 
cuted a  lease  to  one  John  J.  Reeber  of  four  lots  of  land  on 
the  east  side  of  Fourth  avenue,"  fifty  feet  and  five  inches 
from  the  north-easterly  comer  of  One   Hundred   and 
Twenty-first  street  and  Fourth  avenue."    This  description 
does  not  cover  the  premises  in  question.    They  should 
have  been  described  as  situated  on  the  easterly  side  of 
Fourth  avenue,  distant  "  fifty  feet  five  inches  from  the 
south-easterly  comer  of  One  Hundred  and  Twenty-first 
street  and  Fourth  avenue."    The  misdescription  was,  as 
is  claimed,  the  result  of  a  clerical  error  in  the  drawing  of 
the  instrument.    At  any  rate,  Beeber,  under  and  by  vir- 
tue of  the  lease,  took  possession  of  the  premises  in  suit, 
and  at  once  enclosed  them  on  all  four  sides  with  a  sub- 
stantial board  fence  four  feet  high.    The  lease  was  for 
nine  months  only,  and  it  never  was  renewed,  nor  was 
any  rent  paid  after  the  term  demised  had  ended,  but 
Eeeber  continued  to  occupy,  and  to  keep  enclosed  the  said 
premises  as  a  lumber-yard,  and,  as  the  plaintiffs  claim, 
held  over  as  their  lessee  in  possession,  down  to  about  two 
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years  ago,  when  he  gave  up  his  business  to  his  sons,  who 
have  since  occupied  the- lots. 

Upon  these  facts  it  was  held  at  the  trial  that  the 
testator  did  not,  at  the  time  of  his  death,  own  the  real 
estate  in  question,  and  that,  as  he  was  not  such  owner, 
the  executors  could  not  convey  by  virtue  of  any  expressed 
power  of  sale  in  the  will,  because  such  power  referred  only 
to  land  of  which  the  testator  was  the  owner  at  the  time  of 
his  death.  It  was  held  that  the  interest  of  the  testator  in 
respect  of  the  premises  in  suit  was  personal  property,  viz., 
the  mortgage,  and  Delavan's  rights  under  the  assignment 
for  the  benefit  of  creditors,  and  that  the  executors  took 
such  personal  property  in  trust  for  the  purposes  described 
in  the  will.  The  trial  then  seems  to  have  proceeded,  and 
judgment  for  the  plaintiffs  seems  to  have  been  given, 
upon  the  theory  that  the  will  by  impUcation  conferred  all 
the  powers  necessary  to  a  performance  of  the  duties  of  the 
trust ;  that  taking  possession  of  the  premises,  under  the 
foreclosure  proceedings  and  master's  deed,  was  a  legal 
exercise  of  enforcing  the  mortgage  in  one  way ;  that,  in 
the  course  of  time.  Smith's  right  of  redemption  was  cut 
off  by  the  statute  of  Umitations  ;  and  that  thereupon  the 
executors,  as  trustees,  became  the  owners  of  the  land  by 
operation  of  law,  and  invested  with  an  implied  power 
to  sell. 

On  the  appeal  before  us  it  was  substantially  conceded 
that  the  failure  to  make  Smith  a  party  defendant  in  the 
foreclosure  action,  left  his  interest  in  the  premises  out- 
standing and  unaffected.  It  was  claimed,  however,  that 
his  interest  is  only  a  right  to  bring  an  action  to  redeem 
the  premises  from  the  mortgage ;  that  such  right  has 
been  barred  by  statute  ;  and  that,  by  reason  thereof,  the 
title  of  the  plaintiffs,  as  mortgagees  in  possession,  became 
so  perfect  by  adverse  possession,  that  a  court  of  equity 
will  compel  a  purchaser  to  take  it. 

In  order  to  properly  test  this  claim,  it  is  well  to  con- 
sider, at  the  outset,  whether  a  court  of  equity  will,  in  an 
action  for  the  specific  performance  of  a  contract  calling 
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for  a  good  title,  compel  a  purchaser  to  take  a  title  resting 
upon  adverse  possession,  and  if  so,  under  what  circum- 
stances he  will  be  compelled. 

An  examination  of  the  cases  cited  by  the  learned 
coimsel  for  the  respondents  discloses  that,  while  it  has 
been  said  on  several  occasions  that  a  purchaser  may  be 
compelled  to  take  such  a  title,  thei*e  is  not  a  single  case 
among  them  in  which  he  was  actuaUy  compelled  to  do  so. 
The  cases  of  Cahill  v.  Palmer,  45  N.  Y.  478  ;  Swettenham 
r.  Leary,  18  J3t*n,  284 ;  and  Bicknell  v.  Comstock,  113 
U.  S.  149,  were  not  cases  for  specific  performance,  and 
they  amount  only  to  a  reiteration  of  the  general  rule 
which  no  one  disputes,  that  clear  adverse  possession  for 
the  time  prescribed  by  statute  establishes  a  title. 

Hellreigel  v.  Manning,  97  N.  Y.  56,  was  not  a  case  of 
adverse  possession,  but  of  apparent  defect  in  the  record 
title,  and  the  proof  established  beyond  reasonable  doubt 
that  the  defect  was  the  result  of  a  mistake  and  that  the 
title  was  in  fact  perfectly  good. 

In  Seymour  v.  De  Lancey,  Hopk.  Ch.  486,  the  Chan- 
cellor, it  is  true,  said  that  "  if  the  possession  of  William 
Seymour  had  been  clearly  adverse  for  25  years,  his  title 
would  not,  I  think,  be  suflSciently  impeached,  either  by 
the  slight  proof  that  Henry  E.  Lutterloh  may  have  been 
an  ahen,  or  if  he  was  a  citizen,  by  the  mere  contingency 
that  his  title  may  have  resided,  since  his  death,  in  persons 
disabled  to  assert  their  rights."  But  as  he  had  previously 
said,  that  there  was  not  proof  enough  of  an  adverse  pos- 
session, the  remark  quoted  was  held  obiter  in  Shriver  v. 
Shriver,  86  N.  Y.  575  (584). 

So  in  the  case  last  referred  to,  Folger,  Ch.  J.,  in 
delivering  the  opinion  of  the  court  of  appeals,  starts  with 
the  proposition  that  a  clear  adverse  possession  for  the 
time  prescribed  by  statute  makes  a  title  which  a  pur- 
chaser at  a  judicial  sale  may  not  refuse.  He  then  con- 
cedes that  *  *  though  there  may  have  been  possession  thus 
characterized  for  the  requisite  time,  there  may  also  be 
circumstances  that  will  prevent  it  becoming  adverse." 
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And  finally  he  concludes  to  affirm  the  order  reUeving  the 
purchaser  at  a  sale  under  the  judgment  from  his  purchase, 
on  the  ground  that  "the  vendee  has  brought  such  facts 
and  circumstances  as  call  upon  the  vendors  to  show  how 
they  may  be  met  and  nuUified  before  they  can  compel 
him  to  complete  his  purchase." 

On  the  other  hand,  an  examination  of  the  cases  cited 
by  the  learned  counsel  for  the  appellant,  shows  that,  in 
deUvering  the  unanimous  opinion  of  the  court  of  appeals 
in  Hartley  v.  James,  50  N.  Y.  38,  Allen,  J.,  said  (p.  42)  : 
*' ...  It  is  very  evident  that  to  a  strip  of  land  twelve 
feet  in  width,  traversing  diagonally  the  contracted  prem- 
ises, and  being  a  part  of  the  premises  agreed  to  be  con- 
veyed, the  defendants  had  no  paper  title,  or  such  a  paper 
title  as  was  sufficient  in  the  law,  and  the  plaintiff  was 
not  bound  to  accept  a  title  resting  upon  adverse  possession, 
had  such  title  been  shown."  This  statement  is  important 
because  it  occurs  in  a  case  in  which  the  action  was 
brought  to  recover  a  payment  made  on  account  of  the 
contract  of  purchase  and  the  expenses  incurred,  on  the 
ground  that  the  defendants  could  not  make  a  good  title 
to  the  premises,  and  in  which  the  claim  by  adverse 
possession  was  pressed  before  the  court,  as  appears  from 
the  points  raised  by  defendants'  counsel,  and  because  in 
such  a  case  the  burden  resting  upon  the  purchaser  is 
much  greater  than  in  an  action  against  him  for  specific 
performance.  The  difference  is  as  follows  :  In  an  action 
for  specific  performance  equity  will  not  compel  a  reluc- 
tant purchaser  to  take  a  doubtful  title.  If  the  doubt  of 
the  sufficiency  of  the  title  is  reasonable  and  practical,  the 
court,  in  its  discretion,  will  excuse  performance  by  the 
purchaser.  In  an  action  at  law,  to  recover  back  a  deposit, 
the  complaining  purchaser  must  satisfy  the  court  that 
the  title  is  absolutely  bad,  and  before  he  can  succeed,  the 
court  must  so  decide.  Here  a  merely  doubtful  title  will 
not  be  sufficient. 

So,  in  Schultz  v,  Eose,  65  How.  Pr.  75,  which  was  an 
action  against  a  purchaser  for  specific  performance,  the 
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dismissal  of  the  complaint  was  accompanied  by  the 
following  remarks,  made  by  Van  Vorst,  J. ,  in  the  course 
of  a  well -considered  opinion,  viz:  '*To  compel  a  pur- 
chaser to  accept  a  title  founded  exclusively  upon  adverse 
possession,  unless  the  facts  of  the  case  were  clear  and  free 
from  all  reasonable  doubt,  would  assuredly  be  an  abuse 
of  the  powers  of  a  court  of  equity.  A  decision  of  this 
court  in  an  action  for  specific  performance  can  heal  no 
inherent  weakness  or  restore  no  broken  link  in  the  chain 
of  title,  unless  the  facts  and  parties,  essential  and  affected, 
are  before  it,  and  in  a  relation  and  condition  to  be  dealt 
with.  Experience  shows  that  titles  founded  upon  ad- 
verse possession  exclusively  are  subject  to  be  disturbed 
by  claims  arising  from  quarters  often  unexpected,  and 
which  it  was  supposed,  or  hoped,  had  been  effectually  cut 
off  by  lapse  of  time,  the  assertion  of  which,  however, 
was  delayed  by  conditions  and  disabiUties  which  the  law 
created  and  favored." 

Other  cases  might  be  referred  to,  but  from  the  fore- 
going it  already  sufficiently  appears  that  in  this  state  the 
weight  of  judicial  opinion  is  that,  before  a  purchaser  will 
be  compelled,  in  an  action  for  specific  performance,  to 
accept  a  title  resting  upon  adverse  possession,  such  title 
as  a  whole  must  be  free  from  reasonable  doubt,  and  that 
if  there  be  any  doubt  which  is  practical,  the  vendor  must 
show  that  it  is  capable  of  being  dispelled  by  competent 
evidence  within  easy  reach.  And  such  is  in  substance 
the  weight  of  judicial  opinion  in  other  states  and  in 
England. 

An  application  of  the  rule  to  the  facts  of  the  case  at 
.bar,  produces  the  following  result,  viz  :  While  the  prem- 
ises remained  vacant  and  unenclosed,  the  statute  of  Um- 
itations  did  not  run  against  Smith  and  those  he  repre- 
sented, or  who  may  claim  through  or  under  him.  Eeeber 
was  in  possession  of  the  lots  for  about  two  years  prior  to 
1867,  but,  as  he  testifies,  and  as  plaintiffs  concede,  under 
no  claim  of  title.  His  possession  under  plaintiff's  lease 
began  in  that  year,  and  therefore  about  eighteen  years 
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ago.  This,  assuming  that  his  possession  was,  and  con- 
tinued to  be,  plaintiffs'  possession,  and  that,  as  against 
Smith  and  those  he  represented,  or  who  might  claim 
through  or  under  him,  it  constituted  adverse  possession, 
does  not,  of  itself,  confer  a  good  title  upon  the  plaintiffs, 
because  in  such  a  case  the  statute  requires  twenty  years 
uninten'upted  possession,  adverse  to  the  title  of  the  record 
owner. 

The  plaintiffs  are  thus  compelled  to  fall  back  upon 
such  possession  as  they  took  in  fact  under  the  relations 
which  existed  between  them  and  Smith  by  reason  of  the 
defective  foreclosure,  and  then  to  rely  upon  the  claim 
that,  under  the  law  as  it  stood  prior  to  the  passage  in 
1877  of  section  379  of  the  Code  of  Civil  Procedure,  and  as 
it  was  consti-ued  in  Miner  v.  Beekman  (50  N.  Y.  337),  and 
Hubbell  V.  Sibley  (50  lb.  468),  any  action  which  might 
have  been  brought  by  Smith  or  those  he  represented,  or 
by  any  one  claiming  through  or  under  him,  was  barred 
because  not  brought  within  ten  years  from  the  time  they 
took  possession. 

Taking  then  into  account  such  existing  relations,  we 
must  proceed  upon  the  theory  that  the  mortgage,  so  far 
as  it  remained  unforeclosed  as  against  the  owner  of  the 
equity  of  redemption,  remained  an  asset  of  the  estate  of 
plaintiffs'  testator,  and  as  such,  came  to  the  plaintiffs  as 
executors,  and  that,  as  executors,  the  plaintiffs  had  the 
right  to  take  possession  of  the  mortgaged  premises  as  one 
method  of  enforcing  the  mortgage.  This  view  must 
regard  the  land  as  personalty  in  the  hands  of  the  execu- 
tors.   We  then  encounter  the  following  difficulties,  viz  : 

First.  By  the  terms  of  the  mortgage,  it  became  due  on 
June  24,  1836.  No  payments  are  shown  to  have  been 
made  upon  it ;  but  if  we  take  the  master's  deed  to  Kip, 
with  a  consideration  of  $1,000,  and  assume  that  that 
amount  was  credited  upon  the  mortgage  debt  as  of  the 
date  of  that  deed,  December  30,  1840,  we  still  find  that 
more  than  twenty-six  years  elapsed  after  that  before  the 
lease  to  Eeeber  was  given,  and  more  than  twenty-two 
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years  elapsed  before  the  mortgagee's  death,  during  which 
time  he  took  and  had  no  possession  of  the  premises.  The 
presumption  from  lapse  of  time  is  then,  that  this  mort- 
gage was  paid,  and  upon  Kip's  death  it  was  no  asset  in 
his  executors'  hands,  and  they  could  do  nothing  under  it 
without  rebutting  that  presumption,  which  they  have  not 
attempted  to  do.  In  none  of  the  cases  cited  by  plaintiffs 
did  the  mortgagee  take  possession  after  twenty  years 
from  the  time  the  mortgage  debt  became  due. 

Second.  On  the  other  hand,  if  there  were  no  such 
presumptions,  then  the  plaintiffs,  by  entering  into  and 
continuing  in  possession  to  enforce  the  payment  of  the 
mortgage,  entered  into  and  continued  in  possession 
avowedly  as  mortgagees,  and  in  such  a  case  the  statute 
would  not  nin  while  they  so  held,  for  the  reason  that 
while  a  mortgage  continues  to  be  recognized  by  the  holder 
as  a  mortgage,  it  is  a  continuing  right  of  the  owner  to 
pay  it  off  and  discharge  it,  and,  by  so  doing,  regain  the 
possession  of  the  land.  In  such  a  case  the  possession  by 
the  mortgagee  is  not  adverse  (Miner  v.  Beekman,  50  N. 
Y.  337). 

The  statute  runs  only  from  the  time  of  the  entry  of 
the  mortgagee,  under  claim  of  exclusive  title  (Hubbell  t\ 
Sibley,  50  N.  T.  468). 

The  plaintiffs  are  thus  driven  back  to  the  position  that 
they  took  possession,  not  as  mortgagees,  but  as  owners 
claiming  the  exclusive  title.  This  claim  was  held  unten- 
able by  the  court  at  special  tenn,  and  it  certainly  finds  no 
support  in  the  provisions  of  the  will.  The  property  in 
suit,  at  the  time  of  taking  possession,  consisted  of  vacant 
lots,  and  no  interest  whatever  in  vacant  lands  was  devised 
to  the  plaintiffs  by  the  wiU.  All  the  testator's  vacant 
land  descended  to  his  children,  subject  to  the  power  of 
sale.  Plaintiffs  could  not  change  the  whole  course  of 
descent  by  their  own  act,  for  if  they  could,  by  leasing, 
make  vacant  and  unproductive  property  productive  prop- 
erty, they  could  convert  what  would  otherwise  descend 
to  the  children  in  fee  subject  to  their  power  of  sale,  into 
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property  which  they  could  insist  upon  holding  in  trust  for 
the  benefit  of  the  widow  during  her  life.  They  therefore 
had  no  authority  to  make  the  lease  to  Reeber. 

The  consequence  of  all  this  is  that,  to  say  the  least,  it 
is  doubtful  whether  the  plaintiffs,  in  view  of  their  limited 
powers  under  the  will  and  under  the  peculiar  circum- 
stances of  this  case,  ever  took  such  a  possession  of  the 
lots  in  question  as  was  necessary  to  set  running,  as 
against  Smith  and  his  representatives,  that  provision  of 
the  statute  which  limited  the  time  for  the  commencement 
of  an  action  to  redeem  to  ten  years.  Moreover,  there 
may  have  been  disabilities  which  suspended  the  nmning 
of  the  statute,  if  it  ever  commenced  to  run. 

In  addition  to  what  has  already  been  said,  the  question 
still  remains  whether  the  plaintiffs,  though  they  had  no 
express  power  under  the  will  to  make  the  contract  in 
question  with  the  defendant  in  this  case,  had  implied 
power  to  do  so.  This  question  is  also  involved  in  doubt, 
for  if  the  property  is  personalty,  it  may  be  that  imder  the 
provisions  of  the  will  it  cannot  be  sold  during  the  life  of 
the  widow,  who  is  still  alive.  But  in  view  of  the  doubts 
already  expreased,  I  do  not  deem  it  necessary  to  deter- 
mine it. 

Upon  the  whole  case  it  sufficiently  appears  that  the 
title  offered  by  the  plaintiffs  is  not  so  free  from  reason- 
able doubt  that  the  defendant  should  in  equity  be  com- 
pelled to  accept  and  pay  for  it.  For  a  period  of  forty-five 
years  from  the  record  of  the  deed  from  Delavan  to  Smith, 
there  is  no  deed  or  instrument  of  record  conveying, 
describing  or  even  mentioning  the  premises.  The  title 
offered  rests  largely  upon  parol  evidence,  and  upon  the 
assumed  bar  of  the  statute  of  hmitations.  The  parol 
evidence  consists  in  the  main  of  Reeber's  testimony,  who  is 
now  over  eighty  years  of  age,  in  connection  with  a  lease 
which  the  plaintiffs  had  no  power  to  make,  which  does 
not  truly  describe  the  premises,  and  is  not  recorded,  and 
which,  if  recorded,  owing  to  the  misdescription,  would 
not  be  returned  upon  an  official  search  in  the  register's 
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office  against  the  premises  in  question.  There  clearly 
was  no  strictly  adverse  possession  for  twenty  years,  and 
from  the  facts,  so  far  as  they  do  appear,  it  remains 
extremely  doubtful  whether  the  statute  of  limitations 
even  commenced  to  run  as  a  bar  to  an  action  to  redeem. 
Moreover,  the  nice  and  complicated  question  of  implied 
power  arising  under  the  will  in  various  forms,  and  upon 
which  so  much,  if  not  all,  depends,  remains  involved  in 
doubt.  All  these  things  taken  together  show  that  the 
title  is  not  a  marketable  one.  The  burden  rests  upon  the 
plaintiffs  to  show  that  their  title  is  so  free  from  reason- 
able doubt  as  to  be  marketable,  and  the  plaintiffs  having 
failed  to  give  the  necessary  proof,  the  defendant  should 
not  be  compelled  to  take  the  title  (Shriver  v.  Shriver,  86 
N.  Y.  575 ;  Mott  v.  Mott,  68  i&.  246 ;  Schultz  v.  Eose,  65 
How.  Pr.  75). 

The  judgment  appealed  from  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Van  Voest,  J.,  concurred. 


CHARLES  W.  DURANT,  Jr.,  Responbent,  v.  WIL- 
LIAM P.  ABENDROTH,  Impleaded,  &c.,  Appel- 
lant. 

Notice  of  appeal,  tertice  of—Jmrden  of  proof  of  an  equivalent — Extension 
of  time  to  make  a  caee — effect  of—eetoppel  and  waiter. 

It  was  claimed  by  appellant  that  there  had  been  a  transaction  which  was 
the  equivalent  of  service  of  notice  of  appeal.  The  averments  in  appel- 
lant's affidavits  as  to  this  transaction  were  met  and  fully  denied  by 
respondent's  affidavits.  Held^  that  the  burden  of  proof  was  on  the 
appellant,  and  his  proof  having  been  neutralized  by  that  of  the  respond- 
ent, no  transaction  which  was  the  equivalent  of  service  of  notice  of 
appeal  has  been  established. 

The  extension  of  time  to  make  a  case  does  not,  of  itself,  extend  the  time 
to  appeaL 
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Where  both  parties,  the  one  in  asking  an  extension  of  time  to  serve  a  case, 
and  the  other  in  granting  it,  acted  on  the  supposition  that  an  appeal  had 
been  taken,  there  is  neither  an  estoppel  against  respondent's  claiming 
that  notice  of  an  appeal  had  not  been  served  in  time,  nor  a  waiver  by 
respondent  of  the  omission  to  serve  the  notice  in  time. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman,  J  J. 

Decided  January  4,  1886. 

Appeal  by  defendant  from  a  special  term  order,  deny- 
ing his  motion  to  vacate  and  set  aside  the  execution 
herein,  and  to  stay  all  proceedings  on  the  part  of  the 
plaintiff  to  enforce  the  judgment  herein,  until  the  hearing 
and  decision  of  the  general  term  on  the  case  and  excep- 
tions on  appeal  herein. 

The  motion  was  heard  at  special  term  before  Judge 
Ingraham,  who  delivered  the  following  opinion : 

"  Ingraham,  J. — The  only  question  to  be  detennined 
on  this  motion  is  whether  or  not  an  appeal  has  been  taken 
from  the  judgment  below  within  the  time  allowed  by  law. 
By  section  1300  of  the  Code,  an  appeal  must  be  taken  by 
serving  on  the  attorney  for  the  adverse  party  and  upon 
the  clerk  a  written  notice  to  the  effect  that  the  appellant 
appeals  from  the  judgment  or  order,  or  from  a  specified 
part  thereof. 

'  *  No  such  notice  was  served  within  the  thirty  days 
from  the  service  of  notice  of  entry  of  judgment. 

"The  only  section  of  the  Code  authorizing  the  courts 
to  supply  defects  in  the  proceedings  necessary  to  perfect 
the  appeal,  is  section  1303,  which  provides  that  where  the 
appellant  seasonably  and  in  good  faith  serves  a  notice  of 
appeal,  either  upon  the  clerk  or  the  adverse  party,  but 
omits,  through  mistake  or  inadvertence,  or  excusable 
neglect  to  serve  it  upon  the  other,  or  to  do  any  other  act 
necessary  to  perfect  the  appeal,  the  court  may,  in  its  dis- 
cretion, permit  the  omission  to  be  supplied.  The  power 
granted  by  this  section,  however,  is  only  where  the  notice 
of  appeal  has  been  served  either  upon  the  clerk  or  upon 
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the  adverse  party  within  the  time  allowed  by  the  Code, 
and  in  this  case,  as  no  notice  of  appeal  was  served  within 
the  thirty  days  after  the  notice  of  entry  of  judgment,  no 
power  is  given  by  this  section  to  permit  the  deponent  to 
serve  the  notice. 

"  The  only  remaining  question  is,  whether  the  consent 
of  the  plaintiff  extending  the  time  of  the  defendant  to 
serve  a  proposed  case  and  exceptions  was  a  waiver  of  the 
notice  of  the  entry  of  judgment  or  of  the  right  to  insist 
that  no  appeal  has  been  taken  within  the  time  allowed. 

"It  appears,  however,  in  this  case,  that  at  the  time 
the  consent  was  given,  the  plaintiff's  attorney  expressly 
refused  to  receive  a  notice  of  appeal,  on  the  ground  that 
the  time  in  which  to  serve  the  notice  had  expired  ;  and 
having  taken  that  position,  it  is  difficult  to  see  how  they 
could  have  intended  to  waive  the  right  which  they 
expressly  insisted  upon  by  granting  the  stipulation. 

"  The  case  of  Staats  v.  Garrett  (21  Week,  Dig.  39), 
cited  by  defendant,  was  very  different  from  the  case  at 
bar.  There  the  notice  of  appeal  had  been  served  and 
accepted  by  the  respondent  without  objection,  and  the 
court  held  that  the  consent  extending  the  time  to  make 
a  case  was  a  confession  or  admission,  that  the  notice  of 
appeal  had  been  received  in  time,  or  at  least  a  confession 
that  the  notice  of  entry  of  judgment  was  for  some  cause 
ineffectual.  In  this  case,  however,  the  plaintiff's  attor- 
ney had  refused  to  receive  the  notice  of  appeal,  refused  to 
waive  the  default,  and  insisted  that  no  appeal  had  been 
taken.  Under  such  circumstances  it  cannot  be  held  that 
there  was  any  waiver. 

"  The  failure  to  serve  the  notice  of  appeal  in  this  case 
was  evidently  a  mistake  on  the  part  of  defendant's  attor- 
neys or  some  one  in  their  employ,  and  upon  the  facts 
shown,  would  justify  the  court  in  relieving  the  defendant 
from  the  effect  of  such  mistake  if  it  was  in  the  power 
of  the  court. 

*'  Section  784  of  the  Code  provides  that  the  court  or  a 
judge  cannot  allow  either  of  those  acts,  viz. :  *  The  com- 
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mencement  of  an  action  or  the  taking  of  an  appeal,  to  be 
done  after  the  expiration  of  the  time  fixed  by  law  for 
doing  it, '  except  in  a  case  specified  in  the  next  section, 
which  does  not  apply  to  the  case  at  bar.  The  court  has 
no  power,  therefore,  to  relieve  the  defendant  from  the 
effects  of  the  failure  to  serve  the  notice  of  appeal  within 
the  time  allowed. 

''  I  have  examined  the  questions  presented  on  this 
motion  without  regard  to  the  claim  on  the  part  of  the 
plaintiff  that  the  question  has  been  passed  upon  by  Judge 
O'GoRMAN,  and  having  come  to  the  conclusion  that  no 
appeal  from  the  judgment  has  been  taken,  it  is  unneces- 
sary to  determine  whether  or  not  the  questions  were 
included  within  such  decision. 

"The  motion  must,  therefore,  be  denied." 

AmoiiXy  Ritch  &  Woodfordy  attorneys,  and  William 
H,  AmouXy  of  counsel  for  appellant,  on  the  questions 
considered  in  the  opinion,  argued  : — I.  The  notice  of 
appeal  was  duly  filed  with  the  clerk  of  this  court,  because 
of  the  extension  of  the  time  to  make  a  case  given  by 
plaintiff's  attorneys.  Granting  time  to  make  a  case  was 
an  extension  of  the  time  to  serve  a  notice  of  appeal.  The 
only  object  that  a  party  has  in  making  a  case  is  to  appeal. 
A  case  subserves  no  other  purpose.  Then  to  say  you  may 
make  a  case  after  your  time  to  appeal  has  expired,  is  a 
mockery,  a  delusion  and  a  snare.  It  invites  a  party  to 
make  large  expenditures  of  time,  labor  and  money,  which 
are  absolutely  useless  if  this  view  prevails.  This  is  the 
meaning  of  the  consent  according  to  that  view  :  "  I  extend 
your  time  to  serve  the  case,  but  I  will  refuse  to  accept  it 
when  served."  On  the  other  hand,  we  contend  that  the 
meaning  of  such  a  consent  is  :  "I  will  accept  the  case  if 
served  within  the  extended  time."  And  that  implies  that 
the  party  will  argue  the  appeal  upon  that  case  if  it  is  cor- 
rect, or  that  he  will  have  it  corrected,  and  then  argue  the 
appeal.  No  other  meaning  can  honestly  be  given  to  such 
a  consent,  and  that  being  the  case,  the  notice  of  appeal 
was  filed  in  time. 
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n.  The  service  of  the  proposed  case  on  appeal  on 
August  18,  was  a  sufficient  notice  of  appeal,  and  was  duly 
served  (Baker  v.  Scott,  2  Sup.  Ct  [T.  &  C]  606).  Such 
a  Case  conforms  to  the  requirements  of  the  Code  for  an 
appeal,  which  simply  demands  that  it  shall  be  in  writing 
{Code  Civ,  Proc.  §  1300). 

in.  The  extension  of  time  to  serve  the  case  was  either 
a  waiver  of  any  defatdt,  or  an  admission  that  the  time  to 
appeal  had  not  expired.  1st.  The  service  of  a  notice  of 
appeal  after  the  time  had  expired  is  a  nullity.  And  when 
a  paper  is  an  absolute  nullity,  it  is  not  necessary  to  return 
it.  2nd.  We  are  in  a  similar  situation,  because  the  last 
extension  was  given  after  the  notice  of  appeal  had  been 
filed  with  the  clerk,  to  the  knowledge  of  plaintiflf's  attor- 
neys. This  motion  was  not  made  to  the  favor  of  the 
court,  for  we  were  well  aware  that  the  court  had  no 
power  ex  gratia  to  extend  the  time  to  appeal,  but  the 
motion  was  made  strictissimi  juris,  and  as  such  the 
defendant  should  have  prevailed  (See  also  Staats  v.  Gar- 
rett, 12  Weekly  Dig.  39  ;  S.  C,  on  appeal,  97  N.  Y.  630). 

Norwood  &  Coggeshallj  attorneys,  and  Carlisle  Nor- 
wood,  of  counsel  for  respondent,  cited :  Parsons  v. 
Winne,  17  Week.  Dig.  237 ;  Whiting  v.  Townsend,  67  N. 
F.  40  ;  Cotes  v.  Smith,  29  How.  Pr.  326  ;  Humphrey  v. 
Chamberlain,  11  lb.  274  ;  Whitney  v.  Townsend,  7  Hurij 
233  ;  Wait  v.  Allen,  22  N.  Y.  321 ;  Sails  v.  Butler,  27 
How.  Pr.  183  ;  27  N.  Y.  638  ;  Morris  v.  Morange,  26  How. 
Pr.  247  ;  Waring  v.  Senior,  48  lb.  226  ;  Kelly  v.  Sheehan, 
76  N.  Y.  325. 

Per  Curiam. — The  ground  of  the  motion  was  that  an 
appeal  was  pending,  the  plaintiff  having  waived  the  right 
that  there  should  be  an  undertaking  given  to  secure  the 
judgment.  The  plaintiff  took  the  position  that  there  was 
no  appeal  pending. 

On  the  affidavits  for  defendant  there  was  a  claim,  that 
there  had  been  a  transaction  which  was  the  equivalent  of 
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service  of  notice  of  appeal  upon  the  attorneys  for  plaintiff. 
The  affidavit  as  to  this  was  that  the  affiant  '  ^  duly  ten- 
dered "  to  one  of  defendant's  attorneys  *  *  a  written  notice 
of  appeal  in  each  of  the  above  entitled  cases  ;  he  refused 
to  accept  the  same,  upon  the  ground  that  the  time  to 
appeal  had  expired."  Under  the  facts  otherwise  shown, 
it  would  be  necessary  perhaps  to  hold  that  there  was 
no  service,  as  the  written  notice  was  not  left  at  the  office. 
There  is,  however,  no  intention  to  decide  so,  inasjnuch  as 
the  affid^avit  for  plaintiff  met  and  denied  fully  and  partic- 
ularly the  averments  that  have  been  specified.  It  must 
be  held  that  the  burden  of  proof  that  notice  had  been 
served  was  upon  the  defendant,  and  that  the  proof  given 
for  him,  was  neutralized  by  the  evidence  to  the  contrary. 
The  result  is  that  no  notice  of  appeal  had  been  served,  and 
therefore  there  was  no  appeal. 

It  is  argued  that  if  no  notice  had  been  served  upon  the 
attorneys  for  plaintiff,  yet  as  service  of  notice  had  been 
made  upon  the  clerk  of  the  court,  the  omission  to  serve 
might  be  cured  under  §  1303  of  the  Code  of  Civil  Pro- 
cedure. To  enable  the  defendant  to  ask  the  benefit  of  this 
section,  he  must  show  that  service  upon  the  clerk  was 
within  the  time  allowed  for  such  a  proceeding.  That 
service  was  on  July  6,  and  two  days  after  the  time  for 
appeal  had  passed.  It  is  claimed,  however,  that  the 
plaintiff  had  waived  an  earner  service  or  was  estopped 
from  claiming  that  there  should  have  been  an  earUer  ser- 
vice. This  waiver  or  estoppel  is  placed  upon  a  consent 
given  by  plaintiff's  attorney  that  defendant's  time  to 
make  and  serve  a  case  and  exceptions  be  extended.  The 
court  at  the  end  of  the  trial  on  June  1,  had  given  defend- 
ants thirty  days  time  to  make  a  case,  &c.  Judgment 
was  entered  and  notice  of  entry  given  on  June  2.  On 
June  22,  the  plaintiff's  attorney  consented  that  defendant 
have  until  July  6,  to  make  the  case.  On  July  6,  in  the 
morning,  there  was  a  further  extension  of  twenty  days, 
and  in  the  afternoon  the  notice  was  filed  with  the  clerk. 
In  the  meantime,  on  that  day,  the  plaintiff's  attorney  had 
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expressly  refused  to  disregard  the  omission  to  serve  notice 
of  appeal  upon  him. 

Merely  giving  time  to  make  a  case  is  not  in  itself  a 
recognition  that  an  appeal  is  pending,  or  will  be  pending 
at  some  pomt  within  that  time.  At  the  trial,  the  court 
gave  such  a  time,  and  also  stayed  proceedings.  It  was 
intended  that  there  should  be  an  appeal  taken  by  the 
defendants  in  the  usual  way.  An  extension  of  that  time 
by  the  court  or  the  opposite  party,  would  give  the  right 
described  for  what  it  might  be  worth,  but  would  not 
relieve  the  party  of  his  obligation  to  gain  or  perfect 
another  right.  Therefore,  if  there  be  anything  in  the 
defendant's  claim,  it  must  be  found  in  the  circumstances 
of  the  extension.  They  must  operate  as  a  waiver  or  an 
estoppel  in  the  particular  case. 

A  marked  feature  of  the  present  case  is  that  neither 
attorney  was  conscious  that  the  appeal  had  not  been 
perfected.  The  plaintiff's  attorney  had  no  active  duty  in 
respect  of  perfecting  the  appeal,  and  without  examina- 
tion, when  he  gave  extension  of  time  he  took  for  granted 
that  the  other  side  had  served  notice  of  appeal.  The 
defendant's  attorney  supposed  that  the  proper  clerk  had 
served  the  notice.  Both  sides  placed  the  right  to  appeal 
upon  the  necessity  of  serving  notice.  Neither  thought  of 
the  appeal  as  connected  with  the  extension,  or  supposed 
that  the  extension  would  aflFect,  or  give,  or  recognize  the 
right  to  appeal  within  a  certain  time.  Neither  side  could 
have  believed  that  a  waiver  was  within  the  intention  of 
either.  Still  less  could  there  have  been  an  equitable 
estoppel,  for  the  transaction  amounts  to  the  plaintiff's 
saying,  if  you  have  perfected  your  appeal,  as  I  suppose 
you  have,  and  as  you  believe,  then  I  extend  the  time  to 
make  a  case.  If  this  view  be  not  correct,  and  there  be 
some  right  in  the  defendant  to  have  his  proceeding  vali- 
dated because  of  inadvertent  omission  to  serve  the  notice, 
the  same  right  must  be  accorded  to  plaintiff's  position 
that  he  inadvertently  considered  that  there  was  an  appeal 
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when  he  gave  the  extension,  and  the  extension  should  be 
set  aside  on  that  ground. 

And  it  would  not  be  correct  to  say  that  the  extension 
led  to  the  trouble  and  expense  of  making  the  case,  &c. 
The  defendant  was  not  compelled  or  induced  to  make  the 
case.  He  had  received  a  favor  upon  which  he  might  or 
might  not  act,  at  his  pleasure. 

There  being  neither  waiver  nor  estoppel,  the  order 
should  be  affirmed,  with  $10  costs,  and  disbursements  to 
be  taxed. 


THE  PRESIDENT  AND  DIRECTORS  OF  THE  MAN- 
HATTAN    CO.     V.     RICHARD     H.      LAIMBEER, 

Impleabed,  &c. 

Limited  partnerships — essentials  to. 

The  actual  recording  of  the  certificate  required  to  bo  made  and  signed  by 
section  4,  title  1,  chapter  4,  part  2  of  the  Revised  Statutes,  is  essential 
to  formation  of  limited  partnership.  Until  such  recording,  no  limited 
partnership  is  created. 

Before  Van  Vorst,  Freedman  and  Truax,  J  J. 

Decided  January  4,  1886. 

Exceptions  heard  at  general  term. 

Under  the  direction  of  the  court,  a  verdict  was 
rendered  against  defendant  Laimbeer,  who  alone  de- 
fended. The  exceptions  taken  on  the  trial  were  ordered 
to  be  heard  in  the  first  instance  at  the  general  term.  The 
question  presented  at  general  term  was  whether,  under 
the  evidence,  defendant  Laimbeer  was  Uable  as  a  general 
partner  of  PhilHps  &  Co.,  he  claiming  that  Phillips  & 
Co.  was  a  limited  partnership  duly  formed  under  title  1, 
chapter  4,  part  2  of  the  Revised  Statutes,  and  the  various 
acts  amending  the  same,  in  which  limited  partnership  he 
was  a  special  partner. 

The  facts  appear  in  the  opinion. 
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Stem  &  MyeVy  attorneys,  and  of  counsel  for  plaintifE, 
after  reviewing  the  Revised  Statutes  and  the  act  of  1883, 
argued  : — I.  It  has  been  frequently  held  by  the  court  of 
appeals  in  this  state  that,  inasmuch  as  the  grant  is  a  spec- 
ial privilege,  and  inasmuch  as  its  various  provisions  are 
intended  to  give  all  possible  publicity  and  certainty  and 
seciuity  for  the  benefit  of  the  public,  therefore  its  provis- 
ions should  all  be  strictly  construed  as  against  the  members 
of  the  firm  (Haviland  v.  Chace,  3y  Barb,  283  ;  Durant  v. 
Abendroth,  41  Super.  Ct  59  ;  69  K  Y.  154 ;  97  K  Y.  132  ; 
Argall  V.  Smith,  3  Den.  435  ;  6  Hill,  479 ;  Van  Ingen  v. 
Whitman,  62  N.  Y.  513  ;  Pierce  v.  Bryant,  5  Alleriy  91). 

II.  The  authorities  cited  by  defendant's  counsel  do 
not  apply  to  this  case.  Counsel  here  commented  on 
Veeder  v.  Mndgett,  95  N.  Y.  295  ;  Sutherland  v.  Olcott, 
29  Hun,  161 ;  Henkel  v.  Hayman,  91  111.  96  ;  Beekman  v. 
Eraser,  18  Johns.  544  ;  same  case  in  error  under  title  of 
Frost  V.  Beekman,  1  Johns.  Ch.  288). 

III.  Under  the  recording  acts,  a  grantor  or  mortgagor 
must  as  between  him  and  a  subsequent  grantee  or  mort- 
gagee bear  the  loss  arising  from  the  record  of  his  deed  or 
mortgage  out  of  the  order  due  to  its  date,  or  in  a  wrong 
book  (N.  Y.  Life  Insurance  Co.  v.  White,  17  N.  Y.  469 ; 
GiUig  V.  Maas,  28  lb.  191). 

Wincfiester  Britton^  attorney,  and  of  counsel  for 
defendant  Laimbeer,  argued : — I.  The  manifest  pui-poses  of 
recording  were  to  perpetuate  the  evidence  of  the  fact,  and 
that  persons  desiring  to  know,  may  ascertain  with  more 
readiness  than  by  filing  alone,  and  more  in  detail,  the  pro- 
visions of  the  partnership,  than  appear  by  the  publication  ; 
and  if  the  ruling  of  the  court  be  correct,  then  during  the 
interval  of  time  between  the  actual  filing  and  the  actual 
recording,  no  partnership  exists,  though,  as  in  the  record- 
ing of  deeds  and  mortgages,  it  is  wholly  practicable  to 
examine  the  files,  between  the  date  of  the  last  record  and 
the  date  of  inquiry,  for  information  as  to  that  period. 
The  fact  is,  that  in  the  eye  of  the  law,  a  paper  required 
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by  law  to  be  recorded,  is  deemed  to  be  recorded  from  the 
time  it  is  left,  fees  paid,  at  the  place  for  record.  And 
such  is  the  construction  of  the  clerk  of  this  court,  who,  on 
receipt  of  a  certificate,  marks  on  the  outside  thereof  * '  filed 
and  recorded,"  with  the  year,  day,  hour  and  minute  ;  and 
especially  is  this  so  in  constuing  a  statute  remedial,  not 
penal  (Carman  v.  Mclncrow,  13  iV.  F.  Y3).  Further,  it  is 
a  well  estabUshed  principle,  that  no  one  having  done  all 
which  he  can  do  of  the  thing  required  to  be  done,  which 
must  be  finally  consummated  by  the  act  of  a  public  offi- 
cer, shall  be  prejudiced  by  the  omission  of  such  officer  to 
perform  that  act.  This  rialing,  in  effect,  holds  every  sup- 
posed special  partnership  in  the  city  New  York  to  be  gen- 
eral, and  while  the  argument  ab  inconvenienti  has  force 
only  when  the  construction  is  doubtful,  if  this  is  such  a 
case,  as  it  sui'ely  is,  then  here  it  has  especial  force.  It 
was  proved  in  this  case,  that  many  days  and  sometimes 
weeks  intei-vene  between  the  time  of  receipt  of  a  certificate 
of  special  partnership  and  its  actual  record.  Under  sec- 
tion 29  of  the  statute,  the  pubUcation  must  be  made  im- 
mediately after  such  ''registry,"  meaning  "recording." 
The  universal  practice  of  the  bar  is  to  advertise  at  once,  on 
leaving  the  certificate  with  the  clerk  ;  and  such  publica- 
tion, being  in  fact,  bef oi^e  any  actual  record  of  the  paper, 
and  on  the  construction  of  the  court  at  the  trial  term, 
before  and  not  after  record,  is,  therefore,  fatal. 

II.  The  Revised  Statutes  are  a  substantial  re-enactment 
of  the  law  of  1882.  But  in  addition  to  the  requirements 
of  the  Revised  Statutes,  the  act  of  1882  (§  8),  contains  a 
provision  expressly  requiring  the  partners,  besides  the  per- 
formance of  their  duty  by  them  above  mentioned,  to  see 
that  the  clerk  performed  his,  and  recorded  the  certificate, 
under  penalty  of  failure  of  f oimation  of  the  limited  part- 
nership, and  the  consequent  general  liability.  The  duty 
imposed  by  this  provision  is  precisely  the  duty  which 
plaintiffs  claim  to  be  the  duty  of  the  defendant  under  the 
Revised  Statutes.  But  this  provision  was  stricken  out  by 
the  revisers,  and  is  wholly  omitted  from  the  Revised  Stat- 
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utes,  and  the  inevitable  inference  from  that  very  marked 
and  material  change  is,  that  it  was  thereby  meant  and 
intended  to  declare  that  the  above  mentioned  requirement 
in  the  act  of  1882,  thus  omitted,  was  thereafter  to  be  dis- 
pensed with,  and  that  it  should  no  longer  be  necessary  for 
the  partners  to  see  that  the  certificate  was  spread  upon  the 
record ;  and  to  leave  the  matter  precisely  where  the  law, 
without  said  provision,  must  leave  it,  viz.,  subject  to  the 
principle,  that  when  a  duty  is  imposed  on  a  pubUc  officer, 
his  omission  to  perform  it  shall  not  prejudice  a  person  who 
has  wholly  performed  his.  And  said  omitted  parts  cannot 
be  revived  by  construction  (Matter  South  worth,  5  Hun^ 
55  ;  Lyon  v.  Smith,  11  Barb.  124 ;  Taggard  v.  Roosevelt, 
8  How,  Pr.  141 ;  Ellis  v.  Paige,  1  Pick.  45).  After  apply- 
ing that  principle  to  this  case,  as  was  done  in  Veeder  v. 
Mudgett  (95  N.  Y.  295),  when  the  defendants  had  left  the 
certificate  with  the  county  clerk  and  paid  the  fees,  and 
the  clerk  marked  it  '^  filed  and  recorded,"  as  he  testified 
he  invariably  did,  the  certificate  was,  in  the  eye  of  the 
law,  so  far  as  the  defendants  and  their  rights  and  liabili- 
ties were  concerned,  filed  and  recorded  in  fact.  It  would 
seem,  therefore,  that  a  comparison  of  the  part  of  the 
Eevised  Statutes  forming  the  existing  statute  relating  to 
Umited  partnerships  with  the  act  of  1822, -which  it  was 
enacted  to  supersede,  has  solved  the  question  as  to  the 
true  interpretation  of  the  present  statute  in  its  bearing  on 
this  case,  and  solved  it  adversely  to  the  claim  of  the 
plaintiff. 

III.  The  following  provisions  of  the  act  #f  1848, 
authorizing  the  formation  of  mining,  manufacturing,  &c. 
corporations,  to  wit :  "  §  10.  All  the  stockholders  of  every 
company  incorporated  under  this  act,  shall  be  severally 
individually  liable  to  the  creditor  o£  the  company  in 
which  they  are  stockholders,  &c. ,  imtil  the  whole  amount 
of  capital  stock  fixed  and  Umited  by  such  company  shall 
have  been  paid  in,  and  a  certificate  thereof  shall  have 
been  made  and  recorded,  as  prescribed  in  the  following 
section."    ^'  11.  The  president  and  a  majority  of  the  trus- 
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tees,  within  thirty  days  after  the  payment  of  the  last 
installment  of  the  capital  stock  so  fixed  and  limited  by  the 
company,  shall  make  a  certificate,  stating  the  amount  of 
the  capital  so  fixed  and  paid  in,  .  .  .  and  they  shall, 
within  the  said  thirty  days,  record  the  same  in  the  office 
of  the  county  clerk  of  the  county  wherein  the  business 
of  the  said  company  is  carried  on" — are  analogous  to 
the  one  in  question.   In  Veeder  v.  Mudgett  {supra\  it  was 
held  that  the  thirty  days'  clause  was  directory  merely, 
and  that  the  omission  to  record  being  wholly  the  fault  of 
the   clerk  who  was  directed  to  make  the  record,   the 
defendants  were  not  to  be  prejudiced  by  the  omission. 
Their  duty  was  done.    So  also  in  Sutherland  v.  Olcott  (29 
Hun,  161),  under  the  same  act  as  amended  by  Laws  of 
1864,  chap.  617,  §  2  ;  Laws  of  18Y1,  chap.  481.     A  corpor- 
ation formed  thereimder  was  authorized  to  mortgage  its 
property,  ''  Provided  that  the  written  assent  of  the  stock- 
holders, owning  at  least  two-thirds  of  the  capital  stock  of 
such  corporation,  shaU  first  be  filed  in  the  office  of  the 
clerk  of  the  county  where  the  mortgaged  property  is 
situated."    In  the  Rochester  Savings  Bank  v.  Averill  (96 
N.  F.  467),  the  court  held  that  the  fifing  of  the  assent  in 
the  office  of  the  clerk  of  the  county  where  the  mortgaged 
property  is  situated,  was  not  an  indispensable  condition 
to  the  validity  of  the  mortgage  ;  as  against  a  subsequent 
mortgagee  or  purchaser,  with  notice,  the  mortgage  is 
valid.    So  also  it  is  held  that  a  delivery  to  the  proper 
officer  for  record,  was  a  compliance  with  the  terms  of  an 
agreement  requiring  the  recording  of  a  mortgage  as  a  con- 
dition precedent  to  the  defivery  of  a  deed  (Beekman  v. 
Frost,  18  Johns.  544).     Henkel  v.  Heyman  (91  111  96), 
arose  under  a  limited  partnership  act  substantially  Uke 
that  of  this  state  ;  the  court  held  there  was  a  general 
partnership  on  the  ground  that,  on  the  defendant's  own 
plea,  it  appeared  that  the  proper  papers  were  not  on  file 
and  recorded,  and  that  they  were  not  so  on  file  or  recorded 
was  by  their  own  voluntary  act,  is  argued,  as  the  plea 
averred  that  they  took  the  papers  away  from  the  clerk's 
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office,  and  had  ever  since  had  them  in  their  .possession. 
The  court  said,  ''Had  the  certificate,  acknowledgment 
and  affidavit  been  left  with  the  county  clerk,  vdth  direc- 
tions to  file  them,  his  refusal  to  comply  with  the  direc- 
tions would  not,  doubtless,  have  aflfected  the  rights  of  the 
parties.  In  that  case,  the  parties  would  have  done  all  that 
they  could  have  done  to  comply  with  the  law.  But  here 
the  papers  are  taken  away  by  the  parties  themselves.  By 
their  own  voluntary  act  they  prevent  the  papers  from 
being  on  ffie. "  To  the  same  effect  is  Pf erman  v.  Henkel 
(1  Bradivells  R.  1  IlL  App.  145,  150).  In  Dodge  v.  Pot- 
ter (18  Barb,  192),  and  Dikeman  v.  Puckhafer  (1  ^66.  N. 
S.  32),  it  was  held  that  the  rights  of  the  mortgagees  were 
not  affected  in  the  one  case  by  the  failure  of  the  town 
clerk  to  number  the  mortgage,  and  in  the  other  by  the 
failure  of  the  mortgagees  to  index  it.  And  in  Wood 
and  Brown's  Appeal  (82  Pa.  State,  116),  the  court  went 
further  and  held,  * '  It  is  not  incumbent  on  the  mortgagee 
to  supervise  the  recorder,  and  see  that  the  mortgage  is 
recorded  and  indexed."  Some  cases  arising  under  the 
recording  act,  that  visit  the  consequences  of  the  failure  of 
the  clerk  to  dischai^e  his  duty,  upon  the  party  whose  act 
was  the  foxmdation  for  the  performance  of  that  duty,  do 
not  conffict  with  our  view.  They  are  governed  by  the 
express  provisions  and  purposes  of  the  recording  act, 
which  provides  that  the  records  shall  be  constructive 
notice  only  when  recorded  as  therein  provided,  and  if  they 
were  not  so  the  recording  act  would  become  utterly  use- 
less, and  the  records  thereunder  wholly  unreliable  and  in 
vain,  and  no  titles  would  he  ascertainable  with  certainty, 
while  the  express  purpose  of  the  recording  act  is  that  this 
may  be  rendered  certain  (Frost  v.  Beekman,  1  Johns.  Ch. 
299).  But,  in  general,  outside  of  the  recording  act,  when 
the  law  requii-es  an  instrument  to  be  recorded  in  a  public 
office,  and  imposes  upon  the  officer  the  duty  of  recording 
it,  and  a  party  has  left  the  instrument  there  for  record, 
and  has  thus  done  all  that  is  in  his  power  to  do  toward 
recording  it,  in  the  eye  of  the  law  it  is  recorded  from  the 
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moment  it  is  so  left  for  record,  and  especially  is  this  so  in 
view  of  the  fact  that  this  statute  is  a  remedial  statute,  and 
should  be  Uberally  construed  (Riper  v.  Poppenhousen,  43 
N.  F.  73). 

By  the  Court.— Van  Vorst,  J. — Limited  partner- 
ships can  only  be  formed  in  pm-suance  of  the  statute,  and 
in  the  manner  substantially  directed. 

It  is  provided  by  statute,  that  persons  desirous  of  form- 
ing such  partnership,  shall  make,  sign  and  acknowledge 
a  certificate,  the  contents  of  which  are  given  ;  that  the  cer- 
t 'ficate  shall  be  filed  in  the  office  of  the  clerk  of  the  county 
in  which  the  principal  place  of  business  of  the  partnership 
shall  be  situated  ;  that  the  certificate  shaU  be  recorded 
by  the  clerk  in  a  book  to  be  kept  for  that  purpose,  open  to 
the  pubUc  inspection ;  and  that  "  no  such  partnei-ship 
shall  be  deemed  to  have  been  formed  until  a  certificate 
shall  have  been  made,  acknowledged,  filed  and  recorded '' 
as  above  directed.  There  are  other  incidents  and  steps 
not  necessary  to  be  stated  here  (1  jB.  S.  765,  §§  4r-8). 

The  case  under  consideration  arises  from  a  failure  to 
record  the  certificate,  in  pursuance  of  the  requirements 
of  §8. 

The  defendant  Laimbeer,  who  is  sued  as  a  general  part- 
ner, claims  that  the  firm  of  which  he  was  a  member  was 
a  limited  partnership,  duly  created  under  the  statute,  and 
that  he  was  the  special  partner,  and  as  such,  is  not  hable 
for  the  debt  sought  to  be  recovered  in  this  action. 

Evidence  was  introduced  on  the  behalf  of  this  defend- 
ant upon  the  trial,  tending  to  show  that  on  or  about  the 
date  of  the  formation  of  the  firm,  formal  articles  of  part- 
nership, and  a  certificate  and  affidavit,  papers  used  in  the 
forming  of  such  limited  partnerships,  were  executed  by  the 
parties  interested,  and  that  the  certificate  and  affidavit 
were  delivered,  by  the  direction  of  the  defendant  Laimbeer, 
to  the  clerk  of  the  city  and  county  of  New  York,  with 
directions  to  him  to  file  the  same,  and  that  the  fee 
demanded  by  the  clerk  was  paid. 
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It  was,  however,  proved  on  the  trial  that  no  certificate 
of  the  formation  of  the  alleged  limited  partnership  was 
ever  recorded  in  the  office  of  the  clerk,  in  the  book  kept 
by  the  clerk  for  the  purpose,  and  that  no  such  certificate 
could  be  found  on  the  files. 

The  learned  counsel  for  the  defendant,  at  the  close  of 
the  evidence,  asked  that  it  should  be  presented  to  the  jury 
"whether  or  not  the  defendants,  in  fact,  did  cause  to  be 
filed  the  certificate,  and  the  affidavit  which  goes  toward 
making  up  this  special  partnership,  whether  in  fact  they 
did  leave  them  in  the  county  clerk's  office,  in  the  proper 
place,  and  with  the  proper  person,  with  the  request  that 
they  should  be  filed,  and  also  whether  they  are  now  on 
file  in  that  office."  In  disposing  of  this  request,  the 
learned  trial  judge  said,  "The  statute  refers  to  a  point, 
when  shall  begin  the  si)ecial  partnership,  and  it  says  that 
no  such  partnership  shall  be  deemed  to  have  been  formed 
until  the  certificate  shall  have  been  made  and  acknowl- 
edged, filed  and  recorded.  There  is  no  dispute  that  the 
certificate  was  not  recorded.  I  must  hold  that  the  de 
fendant  is  Uable  as  a  general  partner ;"  and  he  directed  a 
verdict  for  the  plaintiff. 

We  are  of  opinion  that  the  learned  chief  judge  who 
presided  at  the  trial,  was  right  in  the  conclusion  he 
reached,  and  in  the  direction  he  gave. 

We  have  already  said  that  the  provisions  of  the 
statute,  which  authorize  limited  partnerships,  through 
which  the  special  partner  is  exoneiuted  from  the  common 
law  liabihty  of  a  general  partner,  must  be,  at  least  in 
substance,  followed.  This  rule  obtains  with  respect  to 
all  statutory  rights  and  immunities;  especially  when 
peculiar  privil^es  and  exemptions  are  conferred  upon 
particular  individuals  or  classes. 

The  first  section  of  the  act  in  regard  to  "  limited  part- 
nerships," expressly  directs  that  such  partnerships  shall 
only  be  formed  upon  "the  terms,"  and  "subject  to  the 
conditions,"  expressed. 

These  terms  and  conditions  are  expressed  with  clear- 
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ness.  And  not  the  least  of  these  is  the  provision  requir- 
ing the  recording  of  the  ^*  certificate  "  by  the  clerk  **  in  a 
book  to  be  kept  for  the  purpose,  open  to  pubUc  inspection," 
and  this  direction  is  followed  by  the  distinct  proviso,  that 
until  the  ''certificate "  shall  have  been  recorded,  the  part- 
nership shall  not  be  deemed  to  have  been  formed. 

The  filing  of  the  certificate  with  the  clerk  of  the 
county,  by  the  special  partner,  is  no  satisfactory  answer 
to  the  unambiguous  declaration  of  section  8,  determin- 
ing the  consequences  of  a  failure  to  record  the  certificate, 
nor  does  it  avoid  those  consequences.  When  we  consider 
the  scope  and  object  of  the  statute  and  its  provisions, 
through  which  partnership  liabilities  are  Umited  and 
peculiar  privileges  are  confen'ed  upon  one  embarking  in 
partnership  engagements,  we  cannot  overlook  the  import- 
ance of  the  provisions  requiring  the  recording  of  the 
certificate,  in  an  appropriate  book,  open  to  the  inspection 
of  all  who  may  have  deaUngs  with  the  firm. 

The  legislature  intended,  in  the  directions  given,  to 
provide  for  recording  of  the  certificate,  as  a  condition 
precedent  to  the  creation  of  the  Umited  partnership. 

It  is  true  that  the  duty  of  recording  is  cast  upon  a  pub- 
lic officer,  but  the  consequence  of  his  failure  to  perform 
the  duty,  is  in  effect  cast  upon  the  person  claiming  to 
be  the  special  partner. 

The  consequences  of  such  failure  must  rest  somewhere, 
and  the  legislature  have  the  power,  in  framing  the  law, 
to  say  where  they  shall  rest.  The  consequence  is,  that 
the  projected  enterprize  never  becomes  operative  as  a 
limited  partnership.  It  is  argued  by  his  counsel,  that  the 
defendant,  having  filed  the  papers,  had  a  right  to  rest  upon 
the  presumption  that  a  public  officer  will  perform  his 
duty. 

That  is  not  an  indisputable  presumption,  and  is  liable 
to  be  rebutted,  and  experience  shows  that  it  is  fallible. 

But  in  the  face  of  the  positive  injunction  of  the  stat- 
ute under  consideration,  a  person  would  i^ely  upon  such 
presumption  at  his  peril,  and  would  suffer  the  consequen- 
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ces  of  a  failure  on  the  officer's  part,   to  perform  his 
duty. 

In  Smith  r.  ArgaU  (6  Hill,  479),  it  is  said,  *' Partners 
are  bound  at  their  peril  not  only  to  see  that  all  the  neces- 
sary papers  are  filed  and  recorded,  but  that  correct  notices 
are  published. "  And  in  Van  Ingen  v.  Whitman  {infra), 
the  court  says,  * '  This  statute  does  not  set  out  to  deal 
with  motives,  but  with  acts  and  their  results,  and  it 
guards  the  public,  not  by  requiring  good  intentions,  but  a 
certain  act  done  in  a  certain  mode." 

Notwithstanding  the  express  directions  from  the  clerk 
in  section  6,  to  record  the  paper  in  an  appropriate  book, 
had  the  words  "and  recorded,"  been  omitted  from  section 
8,  a  filing  of  the  paper  with  the  clerk  might  have  been  suf- 
ficient to  create  the  partnership  ;  for  in  such  case  the 
defendant  might  have  been  justified  in  relying  upon  the 
clerk's  performing  his  duty.  But  by  the  terms  of  section 
8,  a  filing  of  the  certificate  is  not  enough  to  prevent  the 
consequences  therein  declared,  but  effect  must  necessarily 
be  given  to  the  words  "  and  recorded." 

The  current  of  authority  with  respect  to  the  statute 
in  question,  is  very  considerate.  While  on  the  one  hand 
mere  technical  and  immaterial  omissions  or  mistakes 
have  been  disregarded,  defects  in  substance  have  imposed 
upon  the  special,  the  liabihties  of  a  general  partner. 

In  Long  V.  Lock  (5  Daly,  46),  where  the  certificate  was 
not  filed  for  twenty -eight  days  after  its  execution,  the 
partnership  was  held  to  be  a  limited  one  as  to  creditors 
becoming  such  after  the  filing.  In  Bowen  v,  ArgaU  (24 
Wend.  495),  a  mistake  in  publication  of  the  names  of  part- 
ners, as  Avgall  for  ArgaU,  was  held  not  to  vitiate  the  pub- 
lication. But  Haviland  v.  Chase  (39  Barb.  283) ;  ArgaU 
V.  Smith  (3  Den.  435) ;  Van  Ingen  v..  Whitman  (62  iV.  F. 
513)  ;  Durant  v.  Abendroth  (41  Super.  Ct.  53 ;  S.  C,  69 
N.  Y.  148),  are  iUustrations  of  the  strictness  to  which 
persons  are  held  in  proceeding  to  organize  as  a  hmited 
partnership,  under  the  statute  in  question. 

In  our  state,  no  case  seems  to  have  arisen,  in  which 
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the  effect  of  an  omission  on  the  part  of  the  clerk  to  record 
the  certificate,  where  one  had  been  filed  with  him,  has 
been  distinctly  considered. 

The  only  case  which  we  have  been  able  to  find,  which 
bears  directly  upon  that  question,  arose  in  the  supreme 
court  of  Michigan.  It  is  Gray  v.  Gibson  (6  Mich.  300). 
In  that  case,  the  New  York  statute  concerning  limited 
partners  was  directly  under  consideration,  and  this  ques- 
tion was  passed  upon.  Two  opinions  were  written  in  the 
case,  but  upon  this  point  there  was  a  concurrence. 

It  appeared  that  the  certificate  had  been  duly  filed,  but 
had  not  been  recorded  by  the  clerk.  Christianc y,  J. ,  in 
his  opinion,  says  :  * '  The  certificate  in  this  case,  not  having 
been  recorded,  did  not,  and  was  not  claimed  to  have  the 
effect,  to  create  a  limited  partnership  ;"  and  Justice  Man- 
ning, in  his  opinion  (p.  325),  says  :  ^ '  The  certificate  was 
made  and  acknowledged,  and  with  the  requisite  affidavit 
was  filed,  but  it  was  not  recorded  ;  why  it  was  not  recoi'ded 
does  not  appear.  .  .  .  From  whatever  cause,  it  did 
not  put  an  end  to  the  copartnership,  but  left  it,  as  if 
nothing  had  been  done,  under  the  act,  an  unlimited  part- 
nership, or  partnership  at  common  law. " 

Henkel  v,  Heyman  (91  111.  96),  contains  an  obiter  dic- 
tum in  these  words:  '*  Had  the  certificate,  acknowledg- 
ment and  affidavit  been  left  with  the  county  clerk  with 
directions  to  file  them,  his  refusal  to  comply  with  the 
directions  would  not  doubtless  have  affected  the  rights  of 
the  parties.  In  that  case,  the  parties  would  have  done 
all  that  they  could  to  comply  with  the  law."  That  state- 
ment was  not  necessary  to  the  decision  of  the  case,  as  will 
be  seen  upon  an  examination,  and  it  is  an  incomplete  view 
of  the  duty  of  one  seeking  to  become  a  special  partner 
under  the  statute.  He  could  have  done  more  than  direct 
he  could  have  demanded  the  recording  as  a  right,  and 
could  have  compelled  its  performance. 

There  is  no  reason  to  suppose  that  upon  the  tender  of 
fees  for  recording,  such  a  demand  would  have  been 
refused. 
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It  is  the  interest  of  the  county  derk  to  record,  as  it  is 
his  duty  to  do  so. 

We  are  not  justified  in  looking  for  some  unnatural  or 
unreasonable  ground  upon  which  to  base  a  supposed 
I'ef usal  to  record,  or  to  regard  it  as  intentional  or  willful, 
in  order  to  defeat  the  operation  of  the  statute. 

It  is  suggested  on  the  defendant's  behalf  by  his  leamad 
counsel,  that  becaui  3  the  statute  in  question  does  not,  as 
the  act  of  1822  did  d  jclare  it  to  be  the  duty  of  all  the 
partners  intex^sceu  vJ  see  that  the  requii^ments  of  the 
several  sections  ot  tne  act  are  comphed  with,  that  no 
other  duty  in  this  regard  is  imposed  upon  them,  other 
than  to  file  the  certificate.  We  do  not  so  look  upon  the 
statutory  changes. 

Section  8  of  the  present  statute,  substituted  in  the  place 
of  the  former  one,  amounts  to  an  injunction  to  do  certain 
things,  if  a  person  would  avail  himself  of  the  statute. 
Under  the  former  statute,  the  consequence  of  a  failure  in 
any  thing  directed  to  be  done,  was  to  make  **  all  the  part- 
ners interested  in  such  partnership  liable  for  the  engage- 
ments thereof,  as  general  partners. "  Under  the  present 
statute,  such  failure  leaves  it,  the  copartnership,  as  was 
said  in  the  Michigan  case,  ^^  as  if  nothing  had  been  done 
under  the  act "  towards  creating  a  **  limited  partnership.'*' 
And  such  is  the  effect  of  the  directions  given  by  the  chief 
judge  upon  the  trial  of  this  cause. 

It  is  stated  in  a  note  to  Kent's  Commentaries,  toI. 
3,  p.  36,  that  '*It  has  been  ruled  in  Hubbard  u  Moi"gan 
{U.  S.  D.  C.forN.  Y.  May,  1839),  that  the  special  part- 
ner must,  at  his  peril,  see  that  the  law  is  complied  with 
in  all  its  essentials,  or  he  will  be  liable  as  a  general 
partner." 

We  have  examined  the  cases  of  Veeder  v.  Mudgett  (96 
K  Y.  295),  and  Sutherland  v.  Olcott  (29  Hun,  161),  aris- 
ing under  the  act  for  the  fonnation  of  manufacturing 
companies,  which  imposes  and  continues  liabilities  upon 
stockholders  for  a  failure  on  the  part  of  the  officers  to  file 
a  certificate,  called  for  by  that  act.    But  the  analogy 
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between  cases  arising  under  the  provisions  of  that  act, 
ftnd  those  falling  under  the  limited  partnersliip  act,  is  im- 
perfect. These  cases  ai-e  clearly  in  principle  distinguishable 
from  the  one  before  us.  The  omission  to  file  and  record 
a  certificate  of  the  payment  of  the  capital  stock,  in  piuTsu- 
ance  of  section  11  of  the  act,  did  not  touch  the  question  of 
corporate  life.  The  corporation  existed,  whether  the  cer- 
tificate was,  or  was  not  filed.  The  omission  to  file  and 
record  the  paper,  affected  the  continuance  of  the  stock- 
holder's liability,  determined  by  a  previous  section  of  the 
act. 

In  the  first  of  these  cases  the  main  question  seemed  to 
be,  whether  the  thirty  days  clause  mentioned  in  section 
11  was  mandatory  or  directoiy  ;  it  was  held  to  be  directory. 
It  was  indeed  held  that  the  oflScers  or  stockholders  were 
not  responsible  for  the  failure  of  the  coimty  clerk  to 
record  the  certificate.  But  it  is  quite  clear  to  us  that  the 
structure,  scope,  and  policy  of  the  act  concerning  limited 
partnership  diffei's  wholly  from  the  portion  of  the  man- 
ufacturing act  considei'ed  above. 

It  seems  to  us  entirely  clear,  that  the  provision  for  the 
recording  of  the  certificate  is  as  important  as  that  for  fil- 
ing, and  is  in  the  same  category,  and  that  it  is  not  direc- 
tory— that  it  is  made  absolutely  fundamental  to  the  val- 
idity of  the  effort  to  constitute  a  Umited  partnership,  and 
is  in  effect  mandatory. 

It  follows,  therefore,  from  what  has  been  already 
stated,  that  it  is  as  much  the  duty  of  the  persons  seeking 
to  form  such  limited  partnership  to  see  that  the  certificate 
is  I'ecorded,  as  it  is  to  file  the  instrument,  as  a  condition 
precedent  to  the  creation  of  the  partnership. 

No  argument  can  be  adduced  from  the  provisions 
of  the  recording  acts,  to  which  our  attention  has  been 
called,  or  the  practice  thereunder,  which  T^dll  break  the 
force  of  the  conclusion  above  reached. 

We  have  examined  all  the  exceptions  taken  by  the 
loamed  counsel  for  the  defendant,  and  do  not  find  that 
any  of  them  can  be  sustained. 
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The  judge's  disposition  of  the  other  question  upon 
which  the  defendant's  counsel  asked  to  go  to  the  jury, — 
that  is^  as  to  whether  the  note  was  paid  or  not, — was 
entirely  correct. 

The  exceptions  of  the  defendant  are  overruled,  and 
judgment  is  ordered  in  favor  of  the  plaintiff,  on  the  ver- 
dict, with  costs. 

Fbeedman  and  Truax,  JJ.,  concurred. 


ABRAHAM  VAN  DOLSEN,  et  al.,  Respondents,  v. 
WILLIAM  P.  ABENDROTH,  Imp.,  &c.,  Appel- 
lant. 

Judgment — setting  aside^  an  motion  or  affidatite. 

The  erroneous  computation  of  interest  on  the  trial,  does  not  constitute  a 
ground  for  setting  aside,  upon  a  motion  founded  on  affidavits,  a  judg- 
ment entered  in  conformity  with  the  yerdict. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman,  J  J. 

Decided  January  4,  1886. 

Appeal  by  defendant  from  order  denying  his  motion 
to  vacate  the  judgment  against  him  entered  on  verdict  of 
jury. 

ArrumXy  Bitch  dh  Woodford,  attorneys,  and  William 
H.  AmouXy  of  counsel  for  appellant. 

Norwood  &  Coggeslielly  and  Carlisle  Norwood,  Jr.,  of 
counsel,  for  respondents. 

Per  Curiam.— On  the  trial,  there  was  an  erroneous 
computation  of  interest,  to  the  extent  of  $2.62,  and  this 
was  included  in  the  verdict  and  judgment  for  plaintiffs. 
This  error  was  the  ground  of  a  motion  below  to  set  aside 
the  judgment.    Much  might  be  said  in  the  case.    It  is 
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not  necessary  to  consider  more  than  one  proposition.  The 
error  complained  of  is,  in  its  character,  like  any  error 
based  upon  inaccurate  or  mistaken  testimony.  The  party 
who  may  be  affected  unfavorably  by  it  is  concluded  by  a 
failure  to  answer  or  correct  it,  or  to  make  it  the  subject 
of  objection  and  exception  at  the  time.  It  is  madmissible 
to  try  the  issue  of  damages  anew  upon  affidavits  read 
upon  a  motion.  It  is  not  necessary  to  consider  the  power 
of  the  court  trying  the  case  to  correct  such  an  error,  dur- 
ing the  term,  or  of  the  special  term  upon  a  motion  for  a 
new  trial  on  a  case  so  settled. 

Order  affirmed,  with  costs  of  motion,  $10,  and  disburse- 
ments to  be  taxed. 


WILLIAM  anORMLET,  Respondent,  v.  WILLIAM  B. 
DINSMORE,  President,  &o..  Appellant. 

Carrier — receipted  contract  limiting  extent  of  lidbilitp — inetructione  to  jury 
that  verdict  cannot  exceed  limits  when  dtfendant  has  a  right  to. 

One  of  the  forms  of  cod  tract  of  Bhipment  in  iise  by  defendant's  company, 
containing,  among  other  provisions,  the  following :  **  .  .  .  nor  in 
any  event  shall  the  holder  hereof  demand  beyond  the  sum  of  $60,  at 
which  the  article  forwarded  is  hereby  valued,  unless  otherwise  herein 
expressed,"  was  filled  up  by  plaintiff  without  any  statement  concerning 
the  value  of  the  package  therein  described  and  which  was  to  be  shipped, 
and  in  that  condition  was  tendered  an  employee  of  defendant's  com- 
pany for  signature  at  the  time  of  the  delivery  of  the  package  to  the 
company.  It  was  signed  by  such  employee  and  delivered  to  such  derk 
without  the  expression  of  any  value.  The  plaintiff  knew  the  tenrs  of 
the  contracts  of  shipment  used  by  defendant's  company.  It  further 
appeared  that  the  defendant's  company  had  a  tariff  of  charges  for  trans- 
portation which  was  affected  by  the  value  of  packages,  and  knowledge 
of  this  fact  was  not  denied  by  plaintiff.  There  was  positive  evidence  of 
negligence ;  but  there  was  no  evidence,  and  under  the  complaint,  none 
would  have  been  admissible,  which  would  have  authorized  the  sub- 
mission to  the  jury  of  the  question  whether  the  defendant's  company 
had  been  guilty  of  a  wrongful  and  willful  act  beyond  mere  negli- 
gence. 
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Respondent's  points. 

Bddy  that  defendant  had  an  absolute  right  to  haye  the  jury  instructed  that 
the  recovery  of  the  plaintiff  could  in  no  event  exceed  $50  and  interest 
thereon  from  the  date  of  shipment. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Frsedican,  J  J. 

Decided  January  6,  1886. 

Ee-ai^umeiit  of  appeal  from  judgment,  and  from  order 
denying  defendant's  motion  for  a  new  trial. 

Blatchfordy  Seward^  Oriswold  &  Da  Costa^  attor- 
neys, and  Charles  M.  Da  Costa  and  William  D.  Outhrie^ 
of  coimsel  for  appellant,  cited  : — Magnin  v.  Dinsmore,  66 
N.  Y,  168 ;  same  case  on  second  appeal,  70  J6.  410 ; 
Belger  v.  Dinsmore,  51  J6.  166  ;  Steers  v,  Liverpool,  N.  Y. 

6  P.  Steamship  Co.,  57  i&.  1 ;  Wetzell  v.  Dinsmore,  64 
J6.  496  ;  Beny  r.  Dinsmore,  U.  S.  Circ.  Court  for  Southern 
District  of  N.  Y.,  unreported  ;  Muser  v.  Holland,  17 
Blatch.  412 ;  Graves  v.  Lake  Shore  Co.,  137  Mass.  33 ; 
Dinsmore  v.  Neresheimer,  32  Hurij  204. 

Peter  Mitchelly  attorney,  and  of  counsel  for  respond- 
ent, argued  : — All  the  reported  cases  on  the  subject  draw 
the  distinction,  that  where  the  question  of  negligence  on 
the  part  of  the  carrier  is  established,  then  its  liability  is 
not  restricted  to  the  terms  of  its  contract  (Sheldon  v. 
Merch.  Desp.  Tr.  Co.,  59  N.  Y.  258  ;  Magnin  v.  Dinsmore, 
56  lb,  168  ;  Canfield  v.  Bait.  &  0.  E.  E.  Co.,  93  lb.  532  ; 
Maynard  v.  Syracuse,  &c.  E.  E.  Co.,  71  lb.  183  ;  Edw.  on 
B.  §  671  ;  Wastcott  v.  Fargo,  61  N.  Y.  543).  To  relieve 
itself  from  Uability  the  company  was  called  upon  to  show 
proper  care  or  absence  from  negligence  on  its  part,  and 
failing  in  this,  the  jury  properly  found  against  it  on  those 
questions  (Alexander  v.  Greene,  7  Hilly  533  ;  Eussell  Mfg. 
Co.  V.  N.  H.  Steamboat  Co.,  57  N.  F.  127  ;  Bruce  v.  Kelly, 

7  J.  &  S.  27).  The  case  of  Hart  v.  Penn.  E.  Co.,  112  U.  S. 
331,  is  clearly  distinguishable  from  the  case  at  bar.  In 
the  former  there  was  a  contract  under  seal,  signed  by  the 
shipper  ;  in  the  latter  there  was  no  such  conti-act,  and  the 
shipper  signed  no  contract  whatever,  or  paper  of  any 
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kind.  See  Southern  Express  Co.  v.  Moon,  39  Miss.  822  ; 
The  City  of  Norwich,  4  Ben.  271 ;  U.  S.  Express  Co.  v. 
Bachman,  28  Ohio  St.  144  ;  Black  t;.  Goodrich  Trans.  Co., 
55  Wis.  319  ;  Chicago  R.  R.  Co.  v.  Abels,  60  Miss.  1017 ; 
Kansas  City,  &c.  R.  R.  Co.  v.  Simpson,  30  Kans.  645  ; 
Moulton  V.  St.  Paul,  &c.  R.  R.  Co.,  31  Minn.  85. 

By  THE  Court. — Freedman,  J.— In  afllrniing  the 
judgment  and  order  appealed  from  in  this  case,  we  have 
heretofore  held  (51  Super.  Ct.  196),  that  for  the  defendant's 
faihu-e  to  deUver  plaintiff's  package  as  directed,  the 
plaintiff,  upon  the  proceedings  had  at  the  trial,  was 
entitled  to  recover,  and  that  none  of  the  claims  advanced 
by  the  defendant  to  defeat  a  recovery  was  tenable.  To 
this  extent  we  shall  adhere  to  our  former  decision. 

The  only  question  requiring  a  re- examination  at  our 
hands  relates  to  the  right  of  the  plaintiff  to  recover  more 
than  fifty  dollars,  notwithstanding  the  fact  that  the 
special  contract  Umited  the  right  of  recovery  to  that  sum. 
This  limitation  we  did  not  enforce,  because  we  were  of 
the  opinion,  as  was  stated  by  us,  that  the  point  in  respect 
to  it  had  not  been  sufficiently  raised  to  be  available  to  the 
appellant. 

The  re-argument  which  was  had,  has  satisfied  us  that 
we  overlooked  certain  exceptions  which  did  raise  the 
point,  that  the  point  came  properly  before  us  for  decision, 
and  that  it  is  our  duty  to  pass  upon  the  merits  of  it.  We 
have  therefore  re-examined  the  whole  case,  with  the 
view  to  a  proper  determination  of  this  additional  point. 

At  the  trial  the  plaintiff,  as  part  of  his  case,  and  as  the 
evidence  of  the  contract  under  which  the  package  was 
shipped,  read  in  evidence  a  receipt  oi*  bill  of  lading  of  the 
Adams  Express  Company,  which,  among  other  provis- 
ions, contained  the  following,  viz:  "...  nor,  in  any 
event,  shall  the  holder  hereof  demand  beyond  the  sum  of 
fifty  dollars,  at  which  the  article  forwarded  is  hereby 
valued,  unless  otherwise  herein  expressed." 

The  plaintiff   had   been  a  customer  of  the  Adams 
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Express  Company  for  many  years  in  Chicago  and  else- 
where, and  between  five  and  six  years  in  the  city  of  New 
York.  He  had  a  book  of  blank  receipts,  and  it  was  his 
custom  to  fill  out  a  blank  receipt  whenever  he  had  occa- 
sion to  ship  a  package  through  the  express  company.  He 
shipped  sometimes  three  or  four  packages  a  day,  and  at 
least  one  per  week,  and  upon  each  shipment  prior  to  the 
one  in  question,  he  tendered  a  receipt  similar  to  the  one 
in  suit  to  the  defendant's  company  for  signature.  He 
was  therefore  perfectly  acquainted  with  the  terms  of 
•  these  receipts  and  contracts,  and  his  testimony  was :  "I 
would  read  one  and  know  what  it  was  ;  but  my  man,  who 
has  charge  of  all  this  business,  knows  the  whole  thing." 

The  receipt  and  contract  in  suit  was,  according  to  the 
course  usually  pui-sued  by  the  plaintiff,  filled  out  in  the 
handwriting  of  the  plaintiff's  clerk,  but  without  a  state- 
ment concerning  the  value  of  the  package,  and  in  that 
condition  it  was  tendered  by  said  clerk  to  an  employee  of 
the  express  company  for  signature  at  the  time  of  the 
delivery  of  the  package  to  the  company,  and  signed  by 
said  employee  without  the  expression  of  any  value.  In 
addition  to  all  this,  it  was  proved  that  the  express  com- 
pany has  a  tariff  of  charges  for  transportation  which  is 
affected  by  the  value  of  packages. 

Upon  a  receipt  and  contract  in  substance,  if  not  iden. 
tically,  the  same,  and  upon  a  similar,  though  not  quite  as 
conclusive,  state  of  facts,  it  was  held  by  this  court,  on 
affirming  the  judgment  in  Magnin  v,  Dinsmore  (38  N.  Y. 
Super.  Ct.  248),  that  it  was  properly  left  to  the  jury  to 
say  whether,  in  omitting  to  disclose  the  true  value,  the 
shipper  had  been  guilty  of  any  fraud  or  concealment. 
But  the  court  of  appeals  in  62  N,  Y.  35,  held  that  this 
was  error.  In  delivering  the  unanimous  opinion  of  the 
court  on  that  occasion,  Foloer,  J.,  said  :  "By  accepting 
carriage  upon  the  terms  of  a  limited  liability,  the  shipper 
indicates  his  judgment  of  the  degree  of  the  risk  and  of 
needed  care  ;  and  his  silence  as  to  real  value  is  the  same  as 
an  assertion  of  mean  value,  thus  keeping  from  the  carrier 
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his  ade(|uate  reward  ;  and,  what  is  worse,  misleading  him 
as  to  the  degree  of  care  and  security  which  he  should  pro- 
vide: It  is  a  concealment  of  an  important  fact  in  enter- 
ing into  the  bargain  to  be  made,  such  a  concealment  as 
amounts  to  a  fraud  in  law  upon  the  carrier ;  and  where 
there  is  no  dispute  as  to  the  material  facts,  as  there  is 
none  in  this  case,  it  is  a  question  of  law  for  the  court,  and 
not  of  fact  for  the  jury,  I  conclude  that  the  defendant  is 
right  in  its  claim,  that  the  question  of  concealment  of 
value,  upon  the  undisputed  facts  of  the  agreement,  and 
of  the  silence  of  the  plaintiffs,  was  one  of  law  for  the 
court,  and  not  of  fact  for  the  jury  ;  and  that  silence  only 
as  to  value  amounted  to  such  an  imposition  upon  the 
defendant,  as  would  reUeve  it  from  a  liability  for  the  total 
value  of  the  goods,  unless  something  more  in  its  conduct 
is  shown  than  neghgence  to  carry  safely  and  to  deliver 
promptly." 

And  on  a  subsequent  appeal  taken  by  the  plaintiffs  in 
that  case,  the  court  of  appeals  in  70  N.  Y.  410,  empha- 
sized and  reiterated,  what  it  had  before  held,  as  follows  : 
'^  The  question  made  was  elaborately  argued  by  counsel 
and  deliberately  considered  by  the  court,  and  it  was 
adjudged,  without  dissent,  that  the  silence  of  the  shippers 
as  to  the  real  value  of  the  goods  delivered  for  carriage, 
although  there  was  no  inquiry  as  to  their  value  by  the 
defendant,  and  no  artifice  to  conceal  the  value  or  to 
deceive,  was  a  fraud  which  discharged  the  carrier  from 
liability  for  ordinary  n^ligence  for  an  amount  exceeding 
fifty  dollars,  the  limitation  of  the  conti-act.  This  was  the 
principal  question  then  before  us,  and  the  one  chiefly  con- 
sidered, and  upon  which  the  judgment  was  reversed. 
The  reasons  and  the  authorities  upon  which  the  decision 
rests,  are  set  forth  with  cl3amess  and  force  in  the  reported 
opinion  of  Judge  Folger,  and  it  would  be  out  of  place  to 
repeat  them  and  a  work  of  supererogation  to  supplement 
them." 

The  same  question  was  also  thoroughly  considered  by 
the  supreme  court  of  the  United  States  in  Hai-t  v.  Penn- 
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sylvania  R.  R.  Co.  (112  U.  8.  331),  and  the  decision  of  that 
case  is  entitled  to  particular  attention  when  it  is  recollected 
that  the  doctrine  of  that  court  is  that  common  carriera 
cannot  exempt  themselves  from  liability  for  negligence, 
whilst  our  comt  of  appeals  has  settled  beyond  question  the 
rule  in  this  state  to  be,  that  a  carrier  may  so  exempt  him- 
self.   The  court  said  in  the  Hart  case  : 

"  The  Umitation  as  to  value  has  no  tendency  to  exempt 
from  liability  as  to  negligence.  It  does  not  include  want 
of  care.  It  exacts  from  the  carrier  the  measure  of  care 
due  to  the  value  agreed  on.  The  carrier  is  bound  to 
respond  in  that  value  for  negligence.  The  compensation 
for  carriage  is  based  on  that  value.  The  shipper  is  estopped 
from  saying  that  the  value  is  greater.  The  articles  have 
no  greater  value  for  the  purposes  of  the  contract  of  trans- 
poi-tation  between  the  parties  to  that  contract.  The  car- 
rier must  respond  for  negligence  up  to  that  value.  It  is 
just  and  reasonable,  that  such  a  contract,  fairly  entered 
into,  and  where  there  is  no  deceit  practiced  on  the  shipper, 
should  be  upheld.  There  is  no  violation  of  public  policy. 
On  the  contrary,  it  would  be  unjust  and  unreasonable,  and 
would  be  repugnant  to  the  soundest  principles  of  fair  deal- 
ing, and  of  the  freedom  of  contracting,  and  thus  in  conflict 
with  public  policy,  if  a  shipper  should  be  allowed  to  reap 
the  benefit  of  the  contiuct  if  there  is  no  loss,  and  to  repu- 
diate it  in  case  of  loss." 

It  is  claimed  by  the  plaintiff  that  the  case  of  Hart  is 
distinguishable  from  the  case  at  bar  by  reason  of  the  fact 
that  in  the  former  there  was  a  conti'act  under  seal  signed 
by  the  shipper,  while  in  the  latter  the  shipper  signed  no 
paper  of  any  kind.  But  the  distinction  becomes  immate- 
rial when  it  is  considered  that  the  acceptance  of  the  con- 
tract in  the  latter  case  is  sufficiently  binding  upon  the 
shipper  (Falkman  v.  Fargo,  35  Super.  Ct.  332  ;  aflfi'd,  55 
N.  Y.  642). 

And  a  comparison  between  the  case  of  Magnin  v. 
Dinsmore,  as  decided  by  the  court  of  appeals,  and  the  case 
at  bar,  shows  that  the  former  was  not,  in  its  facts,  quite 
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as  strong  for  thej  defendant  as  the  latter  is.  In  the  former, 
the  fact  of  concealment  of  value  was  not  pleaded  ;  in  the 
latter  it  was.  So  in  the  present  case  it  was  proved  that 
the  compensation  for  carriage  was  based  on  the  value  of 
the  article,  and  knowledge  of  this  fact  of  difference  in 
charge  was  not  denied  by  the  plaintiff  ;  whereas,  in  the 
Magnin  case,  one  of  the  plaintiffs  testified,  after  the 
defendant  had  proved  this  fact,  that  he  did  not  know  of 
any  difference  in  freight  charged  by  reason  of  the  value 
of  the  goods  carried. 

It  thus  seems  to  have  been  firmly  settled  that,  under 
a  receipt  and  contract  like  the  one  under  consideration, 
with  the  value  of  the  package  undisclosed  and  unex- 
pressed, the  recoveiy  cannot  exceed  fifty  dollars,  notwith- 
standing the  carrier's  negligence,  unless  there  was,  as  was 
said  in  Magnin  v.  Dinsmore  (70  N.  Y.  410),  a  conver- 
sion or  misfeasance  by  the  carrier  involving  not  only  a 
wrongful,  but  also  a  willful  act.  A  mere  non-deUvery 
will  not  constitute  such  a  conversion  or  misfeasance,  nor 
will  a  refusal  to  deUver  on  demand,  if  the  goods  havo 
been  lost  through  negligence  or  have  been  stolen. 

The  case,  as  made  by  the  plaintiff  in  respect  of  the 
package  in  controvei*sy,  both  by  the  complaint  and  the 
proof  given  at  the  trial,  resolved  itself  into  one  of  non- 
delivery without  any  explanation.  This  was  prima  facie 
evidence  of  negligence  in  the  defendant  (Canfleld  v.  Bait. 
&  Ohio  E.  E.  Co.,  93  N.  Y.  532),  but  no  more.  There 
was  no  evidence,  and  under  the  complaint  none  would 
have  been  admissible,  which  would  have  authorized  the 
submission  of  the  question  to  the  jury  whether  the  defend- 
ant's compaj^y  had  been  guilty  of  a  wrongful  and  willful 
act  beyond  mere  negligence  ;  and  in  the  absence  of  such 
evidence  the  defendant  had  an  absolute  right,  imder  the 
authorities,  to  have  the  jury  instructed  that  the  recovery 
of  the  plaintiff  in  this  action  could  in  no  event  exceed  the 
sum  of  fifty  dollars  and  interest  thereon  from  the  date  of 
shipment. 

The  refusal  so  to  instruct  the  jury  therefore  constituted 
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error,  and  for  such  error  a  new  trial  should  be  ordered 
(see  Thomas  v.  N.  Y.  Life  Ins.  Co.,  recently  decided  by 
the  court  of  appeals),  unless  the  parties  by  stipulation 
should  obviate  the  necessity. 

The  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event,  unless  both  parties  by  stipulation 
consent  to  a  reduction  of  the  judgment  to  the  proper 
amount. 

Sedgwick,  Ch.  J.,  and  Van  Vobst,  J.,  concurred. 


GEORGE  C.  GENET,  Appellant,  v.  BENJAMIN 
KISSAM,  et  al.,  Bespondents. 

IfUerest  —Demurrer. 

A  bond  and  mortgage  was  made  in  1868,  dated  November  4, 1868,  to  secure 
the  payment  of  $10,000  payable,  at  three  years  from  date,  with  interest 
at  the  rate  of  seven  per  cent,  per  annum,  payable  quarterly. — Heldj  that 
interest  ran  at  seven  per  cent,  until  the  principal  was  paid. 

The  plaintiff  demurred  to  the  answer,  ffeld,  that  on  the  demurrer,  the 
sufficiency  of  the  complaint  might  be  attacked;  and  it  being  found 
insufficient,  the  demurrer  was  overruled,  without  inquiring  into  the 
sufficiency  of  the  answer. 

Before  Sedgwick,  Ch.  J.,  Van  VoRSxand  Freedman,  J  J. 

Decided  January  4,  1886. 

Appeal  by  plaintiff  from  a  judgment  entered  against 
him  upon  a  decision  made  on  a  trial  at  special  term,  of 
issues  of  law  raised  by  a  demuri'er  interposed  by  him  to 
the  first  defense  set  up  in  the  separate  answer  of  the 
defendant  Charles  H.  Town,  on  the  ground  that  it  is 
insufficient  in  law,  upon  the  face  thereof;  and  by  a 
demurrer  interposed  by  him  to  the  first  defense  contained 
in  the  separate  answer  of  the  defendant  Bejamii  T. 
Kissam,  on  the  same  ground. 

The  issues  were  tried  before  His  Honor  George  L. 
Inoraham,  who  wrote  as  follows : 
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"This  action  is  brought  to  recover  the  difference 
between  the  amount  of  interest  at  the  rate  of  six  per 
cent.,  as  provided  for  by  chapter  538  of  the  Laws  of  1879, 
and  seven  per  cent.,  the  amount  paid  by  plaintiff  to  the 
defendants  as  tinistees  on  a  certain  mortgage  held  by 
them  as  such  trustees,  and  which  mortgage  had  become 
due  prior  to  January  1,  1880.  The  complaint  alleges  that 
plaintiff  offered  interest  at  the  rate  of  six  per  cent,  after 
January  1,  1880,  as  provided  by  the  act  of  1879,  which 
was  refused  by  the  defendants,  who  demanded  interest  at 
the  rate  of  seven  per  cent.,  whereupon  the  plaintiff  paid 
interest  at  the  rate  of  seven  per  cent.,  under  protest,  until 
July  15, 1881,  when  the  principal  amount  and  interest  up 
to  that  time  was  paid. 

"  The  mortgage  was  dated  November  4,  1868,  and  was 
given  to  secure  the  payment  of  $10,000,  three  years  from 
date,  with  interest  at  seven  per  cent.,  payable  quarterly. 

"  It  was  held  in  the  case  of  O'Brien  v.  Young  (95  N. 
Y.  428),  when  the  contract  provides  that  the  interest  shall 
be  a  specified  rate  until  the  principal  shall  be  paid,  then 
the  contract  rate  governs  until  payment  of  the  principal, 
or  until  the  contract  is  merged  in  a  judgment,  and  where 
one  contracts  to  pay  money  on  demand  with  interest,  or 
to  pay  money  generally  with  interest,  without  specifying 
the  time  of  payment,  the  statutory  rate  then  existing 
becomes  the  contract  rate,  and  must  govern  until  pay- 
ment, or  at  least  until  demand  and  actual  default,  as  the 
parties  must  have  so  intended."  This  decision  seems  to 
be  conclusive.as  against  the  right  of  plaintiff  to  recover  in 
this  action.  The  bond  to  secure  which  the  mortgage  was 
given  as  alleged  in  the  complaint,  was  conditioned  for  the 
payment  of  the  principal  sum,  with  interest  at  the  rate  of 
seven  per  cent,  per  annum,  payable  quarterly. 

**The  court  in  the  case  of  Bennett  v.  Bates  (94  N,  Fl 
354),  relied  on  by  plaintiff,  does  not  appear  to  have  consid- 
ered the  question  as  to  the  rate  of  interest  subsequent  to 
1880,  after  the  mortgage  became  due,  but,  so  far  as  it  is 
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an  authority  in  favor  of  the  plaintiff,  it  must  be  consid- 
ered overruled  by  the  case  of  O'Brien  v.  Young  (supra). 

"On  a  demun-er  to  an  answer,  the  defendant  may 
show  that  on  the  face  of  the  record,  plaintiff  is  not 
entitled  to  final  judgment  (Parsons  v.  Hays,  50  Super.  Ct. 
29). 

'*The  demurrers  must  be  overruled,  and  judgment 
ordered  for  defendants  on  the  demurrers  with  costs,  with 
leave  to  plaintiff  to  withdraw  demurrers,  on  payment  of 
costs." 

Albert  R.  Genety  attorney,  and  of  counsel  for  appellant, 
on  the  questions  considered  in  the  opinion,  argued  : — 
The  legal  rate  of  interest  after  January  1,  1880,  was  six 
per  cent.  (Bennett  v.  Bates,  94  N.  Y.  374 ;  O'Brien  v. 
Young,  95  i6.  425).  The  case  at  bar  falls  within  the  first 
cited  case,  and  the  reasoning  of  the  second  one ;  for  the 
principal  sum  fell  due  and  became  payable  three  years 
from  November  4,  1868,  and  there  was  no  covenant  in  it 
to  pay  interest  at  seven  per  cent,  until  the  principal  should 
be  paid.  The  absence  of  such  a  covenant  takes  the  case 
out  of  the  scope  of  the  remarks  made  by  Earl,  J.,  in 
O'Brien  v.  Young  (95  N.  T.  428-430),  cited  by  the  court 
below. 

John  E.  Ellison^  attorney,  and  Charles  A.  JacksoUj  of 
counsel  for  respondents,  on  the  questions  considered  in  the 
opinion,  argued:— I.  The  act  of  1879  (ch.  538),  fixing 
interest  at  six  per  cent.,  has  no  application  to  this  case 
(Salter  v.  Utica  &  Black  River  R.  R.  Co.,  86  N.  Y.  403  ; 
Randall  v,  Sackett,  77  lb.  482  ;  Association  for  ReUef , 
&c.  V.  Eagleson,  60  How.  9  ;  S.  C,  3  Law  Bull.  8  ;  Erwin 
V.  Neversink  St.  Boat  Co.,  23  Hun,  578  ;  S.  C,  11  Week. 
Dig.  372 ;  Henken  v.  James,  16  lb.  33 ;  Rouse  v. 
Northern  Ins.  Co.,  12  lb.  85  :  O'Brien  v.  Young,  95  K  Y. 
428). 

n.  The  defendants  have  a  right  to  attack  the  com- 
plaint for  insufficiency  (People  v.  Booth,  32  N.  Y.  898  ; 
Parsons  v.  Hays,  50  Super.  Ct  82). 
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Per  Curiam. — ^Judgment  aflfirmed,  with  costs,  upon 
the  opinion  of  Judge  Ingraham  at  special  term. 

See  further  :  Erwin  v.  Neversink  St.  Boat  Co.,  23  Huriy 
578 ;  Henken  v.  James,  16  Week.  Dig.  33 ;  Eouse  v. 
Northern  Ins.  Co.,  12  lb.  85). 


JAMES  H.  GOODSELL,  Respondent,  v.  THE  WEST- 
ERN UNION  TELEGRAPH  Co.,  Appellant. 

Future  damage  for  breach  of  contract — Rebate  of  interest — Deduction  for 
time  and  labor — Allowance  for  uncertainty, —  Two  causes  of  action, 
affirmance  as  to  one — reversal  and  new  trial  as  to  the  other — Costs  of 
appeal  to  abide  event  of  new  trial. 

Where,  in  an  action  for  damages  for  breach  of  a  contract,  there  Is  a  recov- 
ery for  future  profits  anticipated  to  be  made,  during  a  number  of  years 
succeeding  the  date  of  the  recovery,  based  on  the  average  yearly  profits 
made  under  the  contract  for  the  period  preceding  its  breach,  there  should 
be  a  rebate  at  six  per  cent,  on  each  of  such  year's  profits  included  in  the 
recovery  from  the  date  of  the  recovery,  to  the  time  to  which  the  profits 
for  each  year  are  calculated. 

There  should  also,  in  cases  where  the  plaintifTs  time  and  labor  constitute 
an  element  in  producing  the  profits,  be  a  deduction  for  the  value  of  such 
time  and  labor,  from  the  time  when  he  ceased  to  act  under  the  contract 
up  to  the  time  to  which  the  calculation  of  profits  is  carried,  or  by  the 
amount  which  he  could  reasonably  be  expected  to  earn  during  that  time. 

There  should  also  be  an  allowance  for  uncertainty  in  future  profits. 

In  the  case  at  bar,  no  such  rebate  of  interest  was  allowed,  no  such  deduc- 
tion was  made,  either  for  the  value  of  plaintiff's  time  and  labor,  or  for 
which  he  might  be  reasonably  be  expected  to  earn,  and  the  allowance 
for  uncertainty  was  estimated  to  be  no  more  than  would  equal  certain 
claims  made  by  plaintiff,  which  claims  were  not  sustained  by  the  evi- 
dence, so  that,  in  fact,  there  was  no  deduction  for  such  uncertainty. 

Held,  that  for  this  error,  and  because  on  all  the  evidence  it  was  not  shown 
with  reasonable  certainty  that  the  loss  of  plaintiff  for  future  profits 
amounted  to  the  sum  that  he  recovered,  the  judgment  on  the  second 
cause  of  action  should  be  reversed  and  a  new  trial  ordered;  and  as  there 
was  no  error  with  respect  to  the  first  cause  of  action,  judgment  as  to 
that  should  be  afiirmed,  and  the  costs  of  appeal  should  abide  the  event 
of  the  new  trial  ordered. 
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Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedmak,  J  J. 

Decided  January  27,  1886. 

Appeal  by  defendant  from  judgment  entered  upon 
report  of  referee  in  favor  of  plaintiff. 

The  action  was,  among  other  thuigs,  for  the  recovery 
of  damages  from  the  breach  of  a  contract,  causing  loss  of 
future  profits. 

The  plaintiff,  beii^  engaged  in  the  general  busines  of  col- 
lecting telegraphic  news  and  supplying  the  same  to  various 
companies  in  the  United  States  and  Canada  on  January 
28,  1881,  entered  into  a  contr^t  with  the  Atlantic  & 
Pacific  Telegraph  *  Company,  whereby,  after  reciting  the 
above  facts,  that  company  agreed  during  the  term  of  ten 
years  from  February  1,  1881,  to  transmit  over  the  lines 
formed,  operated,  leased,  or  controlled  by  it,  upon  the 
terms,  conditions,  within  the  territory  and  to  the  points 
specified  in  the  contract,  all  news  reports  or  portions 
thereof  gathered  by  the  plaintiff,  as  agreements  then  or 
thereafter  to  be  made  by  him  with  newspapers  and  sub- 
scribers taking  said  news  reports  should  require.  The 
agreement  contained  the  following  clause : 

*'  The  collection  of  all  moneys  due  or  to  accrue  from 
papers  or  subscribers  coming  under  the  operation  of  this 
contract,  for  news  reports  transmitted  by  said  telegraph 
company,  shall  be  made  by  said  telegraph  company,  for 
the  account  of  said  National  Associated  Press,  and  a  full 
and  detailed  account  of  all  such  collections,  shall  be  duly 
kept  at  all  times  by  said  telegraph  company,  which 
account  shall  always  be  open  to  the  inspection  of  the  said 
party  of  the  second  part,  and  the  same  shaU  be  furnished 
and  rendered  in  due  form  by  said  telegraph  company 
to  said  National  Associated  Press  monthly.  And  pay- 
ments of  balances,  if  any,  due  said  National  Associated 
Press,  by  the  telegraph  company  shall  be  made  on  or 
before  the  fifteenth  day  of  each  and  every  month.  It  is 
understood,  however,  while  the  telegraph  company  is 
bound  to  make  and  use  all  reasonable  efforts  to  promptly 
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collect^  as  the  same  fall  due  and  payable,  the  amounts  due 
from  said  papers  and  subscribers  respectively  furnished 
with  news  reports  uuder  this  agreement,  that  the  tele- 
graph company  shall  not  be  held  or  considered  respon- 
sible in  case  the  said  telegraph  company  is  unable  by 
such  efforts  to  collect  the  same." 

The  Atlantic  &  Pacific  Telegraph  Company,  on  Feb- 
ruary 3,  1881,  sold,  assigned  and  transferred  to  the 
Western  Union  Telegraph  Company,  the  defendant  in 
this  action,  all  the  telegraph  Unes  and  appurtenances,  its 
business  and  property  rights,  privileges  and  franchises, 
excepting  the  right  and  f  ^nchise  to  be  a  corporation  ;  and 
the  said  defendant,  under  and  by  virtue  of  the  tei-ms  of 
said  assignment  and  transfer,  agreed,  and  duly  undertook 
and  assumed  the  performance  of  all  valid  conti-acts  of  the 
said  Atlantic  &  Pacific  Telegraph  Company,  including 
the  said  contract  between  it  and  the  plaintiff.  Defendant 
broke  the  contract ;  and  thereafter  the  plaintiff  abandoned 
further  work  or  service  under  the  said  contract,  or  in  the 
fulfillment  of  the  terms  and  conditions  thereof,  and  dis- 
continued the  business  that  he  had  been  conducting  and 
carrying  on  thereunder. 

This  action  was  brought  to  recover  on  two  causes  of 
action  :  1st,  to  recover  the  amount  collected  by  defendant 
under  the  above  contract ;  and  2nd,  to  recover  damages 
for  the  breach  of  the  contract. 

It  was  commenced  in  July,  1882,  and  the  issues  were 
tried  before  a  refei^ee,  who,  on  July  20,  1885,  reported  in 
favor  of  plaintiff  on  the  fii^st  cause  of  action  for  $16,777.42, 
and  on  the  second  cause  of  action  for  $220,306,  as  dama- 
ges for  the  breach  of  the  contract.  * 

From  the  judgment  entei-ed  on  the  report,  defendant 

appeals. 

Dillon  &  Swayne,  attorneys,  and  Wager  Swayiie  and 
Melville  EglestoUy  of  counsel  for  appellant.* 

*  The  respective  briefs  are  able  and  elaborate.  They  are  too  lengthy 
to  he  inserted  in  full,  and  cannot  with  propriety  be  condensed.  They  can 
be  found  in  the  libraries  of  the  superior  court,  and  the  Bar  Association. 
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Miller  &  Savage^  attorneys,  and  George  W.  Miller,  of 
counsel  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J.— I  am  of  opinion 
that  the  determination  helow  as  to  the  existence  and 
validity  of  the  contract,  and  of  the  plaintiff's  interest  in  it, 
as  to  the  breach  by  defendant,  and  as  to  the  amount  of 
damages  assessed  in  the  first  cause  of  action,  was  correct. 
The  assessment  as  to  the  second  cause  of  action  was 
incorrect,  in  my  judgment.  The  plaintiff  was  entitled  to 
recover  the  amount  of  profits  that  he  sufficiently  showed 
he  would  lose  in  the  future  from  the  breach.  Lake  any 
other  fact  in  a  case  to  be  established  by  testimony,  this 
must  be  shown  with  reasonable  certainty  as  distinguished 
from  probability  merely.  In  Curtis  v.  Kochester  &  Syra- 
cuse R.  R.  Co.  (18  N.  F.  542),  the  question  related  to  the 
mode  of  ascertaining  a  compensation  for  future  pain  and 
suffering.  It  was  there  said,  ''  damages  are  to  be  proved, 
and  none  can  be  allowed,  except  such  as  are  shown  by  the 
proof  to  be,  at  least  to  a  reasonable  degree,  certain." 

An  instruction  that  '*  future  damages  could  only  be 
awarded  when  it  ip  rendered  reasonably  certain  from  the 
evidence  that  such  damages  will  inevitably  and  neces* 
sarily  result  from  the  original  injury  "  was  approved.  If 
there  was  any  distinction  on  this  point  between  cases  of 
tort  and  of  contract,  there  would  be  a  irelaxation  of 
stringency  in  the  former  class. 

The  charge  of  Judge  Sandford  to  the  jtoy  in  Bagley 
V.  Smith  was  approved  when  the  appeal  in  it  was  decided 
(16  N,  Y.  490).  To  prove  the  loss  of  profits  in  the  future, 
proof  of  actual  profits  was  allowed.  The  chai-go  was  that 
the  evidence  was  admitted,  not  as  furnishing  a  rule  of 
damages,  but  as  furnishing  to  the  jury  one  means  of 
arriving  at  the  amount  the  plaintiff  ought  to  receive  for 
damages,  and  that  profits  are  contingent  and  fluctuating, 
and  past  profits  are  no  sure  indication  that  there  will  be 
the  same  in  the  future.  In  making  the  estimate,  the  jury 
were  to  allow  for  the  fluctuation  of  trade,  the  danger  of 

Vol.  XXI. 
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losses,  and  the  effects  of  competition.  It  was  further 
said,  that  the  amount  thus  ascertained  was  subject  to  a 
further  deduction  in  determining  what  were  the  plaintiff's 
actual  damages.  He  was  not  at  liberty  to  fold  his  arms, 
and  remain  idle  during  the  three  months  succeeding  the 
dissolution,  and  whatever  he  actually  made  by  reasonable 
diligence,  or  could  have  made,  is  to  be  deducted.  The 
court  of  appeals,  said  as  to  this  last,  that  the  plaintiff 
might  perhaps  have  disputed  the  competency  of  such 
testimony.  This  could  not  mean  more  than  that  if  the 
objection  was  to  be  considered  at  all,  it  must  come  from 
the  plaintiff.  Certainly,  when  the  profits  are  to  be  esti- 
mated for  eight  future  years,  there  must  be  a  deduction 
for  the  value  of  the  time  which  before  has  been  given, 
and  in  the  future  will  not  be  given  to  the  business. 

The  assessment  of  damages  for  loss  in  the  future  is 
$220, 305.  As  this  is  in  part  for  loss  to  occur  yearly,  and 
as  late  as  1891,  interest  on  that  part,  say  one  half  of  it, 
for  five  years  after  the  judgment,  should  be  added,  to 
state  correctly  the  amount  of  the  recovery.  The  whole 
would  be  over  $250,000.  The  learned  coimsel  for  plaintiff 
to  maintain  the  result,  assumes,  or  rather  argues  from 
the  figures  in  the  case,  that  there  were  profits  for  thirteen 
months,  from  $31,000  a  year,  to  $37,000  a  year.  And  then 
the  profit  for  twelve  months  on  this  basis  is  multiphed 
S{i  times,  to  ascertain  the  profits  that  would  accrue  in 
eight  years  and  ten  months  in  the  future.  Certainly 
this  is  eiToneous  in  one  respect.  For  each  year  after  the 
referee's  report  there  should  be  a  rebate  at  six  per  cent, 
for  each  year's  profit  from  the  date  of  the  report  to  the 
time  the  profit  is  calculated. 

Moreover,  justice  requires  that,  from  any  calculation  of 
profit  for  the  future,  should  be  deducted  the  value  of  the 
plaintiff's  time  for  eight  years  and  ten  months,  or  the 
amount  it  could  reasonably  be  expected  he  would  earn  in 
that  time.  This  would  certainly  be  at  the  lowest  $10,000, 
but  more  probably  would  greatly  exceed  that  sum. 

The  yearly  sum  Efif erred  to  was  not  fixed  by  counsel 
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for  respondent,  without  having  made  an  allowance  for 
uncertainty  in  future  profits,  from  fluctuations  in  busi- 
ness, &c.  This  allowance  was  made  by  estimating  it  to 
be  no  more  than  would  equal  certain  claims  made  by 
plaintiff,  for  damages  from  the  defendant's  refusing  to 
transmit  news  to  certain  new^spapers,  as  the  plaintiff 
requested.  I  am  of  opinion  that  there  is  no  sufficient 
evidence  to  sustain  these  claims  for  damages,  and  that  in 
the  calculation  for  plaintiff,  there  should  be  a  deduction 
that  has  not  been  made  for  future  losses. 

On  all  the  evidence,  I  am  satisfied  that  it  was  not 
shown  with  reasonable  certainty,  that  the  loss  of  plaintiff 
of  future  profits  amounted  to  the  sum  that  he  recovered. 
The  enterprise  was  peculiar  in  its  character.  It  was  an 
exceptional,  not  an  ordinary  business.  It  was  not  of  that 
kind  that  deals  in  staple  articles  demanded  by  the  people 
in  general.  The  plaintiff  had  no  hold  upon  his  custom- 
ers, and  the  value  given  by  them  severally  was  the  result 
of  special  bargaining.  They  could  combine  among  them- 
selves, and,  through  an  agent,  such  as  the  plaintiff  was, 
make  a  contract  with  the  defendant.  The  testimony 
disclosed  a  tendency  in  the  customers  to  complain,  and 
desire  new  arrangements.  It  is  not  usual  for  a  business 
to  maintain  through  a  long  time  the  large  profits,  like  the 
present,  with  which  it  may  start.  It  would  not  be  an 
unreasonable  anticipation  that  other  telegraph  companies 
might  compete  with  defendant,  and  make  such  low  i-ates 
that  they  would  draw  customers  from  the  plaintiff. 
There  were  chances  connected  with  plaintiff's  expectation 
of  life,  and  of  continued  skill  in  gathering  news.  There 
were  considerations  pertinent  to  a  presumption  that  an 
organization  dependent  for  its  continuance  upon  whim 
and  opinion  of  individuals  acting  independently,  would  in 
reality  continue  in  fully  profitable  operation  for  eight 
years.  It  would  be  necessary  to  perceive  if  casual  and 
transitory  conditions  had  not  favored  the  plaintiff  in  the 
past,  with  no  certainty  that  they  would  be  repeated  in  the 
future.     The  result  reached  below  exempts  the  plaintiff 
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from  the  consequence  of  mistake  or  misfortune  or  disa- 
bility, which  experience  shows  are  more  to  be  expected 
than  perfect  prosperity.  Then,  as  has  already  been  said, 
the  important  deduction  should  be  made  for  the  value  of 
plaintiff's  time  or  work  in  the  future. 

The  judgment  should  be  affirmed  as  to  the  first  cause 
of  action,  and  reversed  as  to  the  second  cause  of  action, 
and  the  costs  of  the  appeal  should  abide  the  event  of  the 
new  trial  which  is  hereby  directed,  and  the  order  of  refer- 
ence to  be  vacated. 

Van  Vorst  and  Freedman,  JJ.,  concurred. 


CAYETANO  SORIA,  Respondent,  v,  ALEXANDER  V. 
DAVIDSON,  AS  Sheriff,  &c.,  Appellant. 

Claim  and  delivery — General  f>erdict — Verdict  authorizing  entry  judgment 

pursuant  to  section  1730. 

In  an  action  for  claim  and  delivery,  the  jury  found  "  a  verdict  for  plaintiff, 
and  assess  the  value  of  the  goods  when  taken  at  the  sum  of  $3,090.90, 
and  the  depreciation  of  the  goods  since  taken  at  the  sum  of  $650.50." 

Hehl^  that  such  a  verdict  was  correct  in  form,  and  authorized  the  entry  of 
a  judgment  that  plaintiff  recover  possession  of  all  the  personal  property 
described  in  the  complaint  and  the  sum  of  |650.50  damages  for  the 
detention  thereof,  or  in  case  a  return  and  delivery  thereof  cannot  be  had, 
then  that  plaintiff  recover  of  the  defendant  the  sum  of  $8,090.90,  the 
value  of  said  property  at  the  time  of  the  taking  thereof. 

If  there  was  any  doubt  as  to  whether  the  jury  found  or  meant  to  find  that 
quantity  of  goods  taken  was  as  claimed  by  the  plaintiff,  the  point  should 
have  been  made  when  the  verdict  was  received. 

Before  Van  Vorst  and  Freedman,  J  J. 

Decided  January  28,  1886. 

Appeal  from  an  order  denying  defendant's  motion  to 
set  aside  the  judgment  herein,  or  to  direct  the  clerk  of  the 
court  to  correct  the  same  and  make  it  conform  to  the  ver- 
dict of  the  jury. 
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The  action  was  brought  to  recover  sixty-six  thousand 
four  hundred  cigars,  and  $500  in  money.  On  the  trial, 
the  claim  for  the  $500  was  abandoned. 

The  facts  appear  in  the  opinion. 

W.  Bourke  Cockran^  attorney,  and  of  counsel  for 
appellant,  argued : — I.  Section  1189  of  the  Code  of  Civil 
Procedure  provides  that  the  clerk  must  make  an  entiy  in 
bis  minutes  of  the  verdict,  and  must,  on  the  appUcation 
of  the  successful  party,  *' enter  judgment  in  conformity 
to  the  verdict,  unless  a  different  direction  is  given  by  the 
court,  or  it  is  otherwise  specially  prescribed  by  law. "  No 
dii'ections  were  given  in  this  case,  by  the  court.  The 
judgment  was  not  entered  in  conformity  to  the  verdict. 
1st.  The  jury  did  not  find  that  the  plaintiff  was  entitled 
to  the  property  **  described  in  the  complaint ;"  2d.  There 
is  no  finding  to  sustain  that  portion  of  the  judgment, 
which  directs  that  the  plaintiff  recover  possession  of  all 
the  personal  property  described  in  the  complaint,  except 
said  $500  in  money  ;  3d.  There  is  no  finding  to  sustain 
that  portion  of  the  judgment  which  directs  that  in  case  a 
return  and  deUvery  cannot  be  had,  then  that  said  plaint- 
iff recover  of  said  defendant  the  sum  of  $3,090.90,  the 
value  of  said  property  at  the  time  of  the  taking. 

II.  The  question  of  the  quantity  of  goods  taken  was  a 
question  squarely  presented  to  the  jury.  One  set  of  wit- 
nesses testified  to  the  taking  of  66,400  cigars,  and  the  other 
set  to  the  taking  of  44,000  cigai's.  The  jury  have  failed 
entirely  to  pass  upon  this  question,  and  it  is  left  precisely 
in  the  position  in  which  it  was  before  its  submission  to 
them. 

III.  Had  the  judgment  been  entered,  as  the  verdict 
was  received,  in  an  absolute  form,  it  would  have  been 
reversed  on  appeal  (D  wight  v,  Enos,  9  N.  Y.  470  ;  McLean 
V.  Cole,  13  Hun^  300).  The  contention  of  plaintiff's  coim- 
sel  that  this  is  a  general  verdict  is  manifestly  without 
foundation.  For  instance,  "we  find  a  verdict  for  the 
plaintiff,"  would  be  a  general  verdict  (1186),  but  the  ver- 
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diet  here  is  substantially,  ^^We  fin<i  a  verdict  for  the 
plaintiff,  for  the  goods  taken."  That  this  is  a  qualified 
and  not  a  general  verdict  is  too  plain  to  require  argument. 

Henry  L.  Vilas  and  Jacob  Frommey  for  respondent, 
argued  : — I.  The  verdict  was  the  ordinary  one  in  an  action 
to  recover  a  chattel  (§§  1186,  1187  Code).  It  was  a  gen- 
eral verdict :  The  jury  find  ' '  a  verdict  for  the  plaintiff, 
and  assess  the  value  of  the  goods,  when  taken,  at  the  sum 
of  $3,090.90,  and  the  depreciation  of  the  goods  at  the  sum 
of  $650.50.'^  This  was  in  accordance  with  the  settled  law 
and  practice  (Young  v.  Willett,  8  Bosw.  486  ;  Phillips  v. 
Melville,  19  Hun,  211) ;  and  showed  that  the  jury  found 
in  favor  of  the  plaintiff  for  all  the  goods.  A  general  ver- 
dict settles  in  favor  of  the  prevailing  party  every  Utigated 
question  of  fact  (Rhodes  v.  Bunts,  21  Wend.  19  ;  Wolfe 
V.  Godhue  Fire  Ins.  Co.,  43  Barb.  400  ;  Murphy  v.  Lippe, 
35  Super.  Ct.  542). 

II.  The  Code  prescribes  that  the  judgment  in  this  class 
of  actions  shall  be  in  the  alternative  (§  1730).  The  whole 
question  has  been  settled  by  the  general  term  of  this  court 
in  Young  v.  Willet  (8  Bosw.  486). 

Per  Curiam. — The  verdict  was  recovered  in  an  action 
for  the  claim  and  delivery  of  personal  property. 

It  was  general,  and  in  these  words  :  the  jury  say  they 
"find  a  verdict  for  the  plaintiff,  and  assess  the  value  of 
the  goods  when  taken  at  the  sum  of  $3,090.90  and  the 
depreciation  of  the  goods,  since  taken,  at  the  sum  of 
$650.50." 

No  objection  was  made  at  the  time  by  either  party  to 
the  form  of  the  verdict. 

Complaint  is  now,  however,  made  on  the  behalf  of  the 
defendant,  as  to  the  form  of  the  judgment  entered  up.  It 
recites  that  the  jury  found  for  the  plaintiff,  and  assessed 
the  value  of  the  property  "described  in  the  complaint," 
&c.,  and  it  adjudges  that  the  plaintiff  recover  possession 
of  all  the  personal  property  "described  in  the  com- 
plaint," &c. 
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It  is  true  that  the  verdict  does  not  say  that  the  jury 
find  for  the  plaintiff,  that  he  is  entitled  to  the  propei-ty 
"described  in  the  complaint."  The  finding,  as  already 
stated,  is  general,  and  such  finding  is  allowed  in  an  action 
of  this  character  {CodSj  %  1187).  The  verdict  has  none 
of  the  quahties  of  a  special  verdict.  The  verdict  is,  in 
form,  correct  (Young  v.  Willet,  8  Bosw.  486  ;  Phillips  v. 
Melville,  10  Huriy  211). 

A  general  verdict  settles  in  favor  of  the  prevailing 
party  every  question  of  fact.  The  question  as  to  the 
quantity  of  goods  taken  by  the  defendant  was  in  dispute. 
The  plaintiff  offered  evidence  showing  that  the  complaint 
truly  stated  the  amount.  The  defendant  offered  evidence 
to  the  contrary.  The  finding  of  the  jury  in  the  plaintiff's 
favor  for  the  goods  taken,  must  be  constnied  to  be  the 
quantity  claimed  by  the  plaintiff,  and  the  value  assessed 
upon  that  basis.  If  there  was  any  doubt  upon  the  subject, 
a  point  should  have  been  made,  when  the  verdict  was 
received,  and  when  it  was  not  too  late  to  have  had  it  cor- 
rected. Every  presumption  is  in  favor  of  the  regularity 
of  the  verdict,  and  that  it  found  in  the  plaintiff's  favor 
the  amount  of  goods  claimed  by  him,  as  weU  as  its  value. 

It  is  no  objection  to  the  judgment  that  it  is  in  the 
alternative,  — that  is,  that  in  the  event  the  goods  cannot 
be  recovered,  and  delivered,  the  plaintiff  recover  his 
damages  {Code  %  1730). 

The  order  appealed  from  is  aflSrmed,  with  costs  and 
disbursements. 


' 
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MARIE  PRESCOTT,  Appellant,  v.  SINCLAIR  TOU- 
SEY,   E.   H.   SPOONER  and    SINCLAIR  TOUSEY, 
AS  President  of  The  American  News  Co.,         Re- 
spondents. 

Libel — Justification  and  mitigation^  matters  pleadable  by  way  of—  defence 
need  not  be  pleaded  specijically  as  a  justification, — Privilege  of  parties 
and  their  attorneys. — Doubts  as  to pertitiency  and  materiality ,  the  benefit 
of  to  whom  to  be  given, 

A  complaint  in  an  action  of  libel  brought  by  a  woman,  set  forth,  among 
other  things,  the  following  words,  as  having  been  written  and  published 
of  and  concerning  her,  which  were  alleged  therein  to  be  libelous  :  to  wit, 
*'  Ue  was  instructed  chiefly  to  ascertain  if  your  character  was  decent," 
'*  He  had  already  been  written  to,  to  inquire  if  your  children  were  illegiti- 
mate,'' "  stigma  of  bastardy."  The  original  answer  to  that  action  averred, 
among  other  things,  that  *^  she  had  frequented  and  been  an  inmate  of  a 
house  of  prostitution  in  the  city  of  New  York  ;"  the  supplemental  answer 
averred  ^'  that  in  or  about  the  summer  of  1880,  plaintiff  became  preg- 
nant by  a  person  not  her  husband,  and  had  what  is  popularly  called  a 
miscaiTiagc,"  the  time  and  place  being  specified  ;  the  bill  of  particulars, 
served  pursuant  to  an  order  therefor  obtained  by  plaintiff,  set  forth 
*^  that  the  plaintiff  was  an  inmate  of  a  house  of  prostitution,  known  as 
No.  592  Seventh  avenue,  in  the  city  of  New  York,  in  or  about  the  months 
of  January  and  February,  1881.'*  Tliese  matters  were  not  specifically 
pleaded  as  a  justification.  No  motion  was  made  to  strike  them  out  as 
impertinent,  immaterial  or  irrelevant.  This  action  was  brought  against 
tlie  defendant  in  that  action  and  his  attorney  of  record  who  signed  the 
answer  and  bill  of  particulars,  for  a  libel  based  on  said  allegations  in  stiid 
answer  and  bill  of  particulars.     The  defense  was  privilege. 

Eeld^  1st.  That  the  said  matters  averred  in  the  answer  and  bill  of  particu- 
lars were  pertinent  and  relevant,  and  were  proper  to  be  pleaded  and 
offered  in  evidence  either  by  way  of  justification  or  in  mitigation  of 
damages. 

2nd.  That  although  not  formally  pleaded  as  a  justification,  the  matters  in 
question  may  be  regarded  as  alleged  for  that  purpose  as  well  as  in  miti- 
gation. 

3d.  Where  there  is  any  doubt  as  to  whether  matter  pleaded  by  a  defendant 
is  pertinent  and  material,  yet  if  the  plaintiff  allows  it  to  remain  in  the 
pleading,  the  benefit  of  the  doubt  should  be  given  to  the  defendant  in 
determining  his  liability  in  an  action  of  libel  based  on  such  matter. 

Before  Sedgwick,  Ch.  J.,  and  Van  Vorst,  J. 

Decided  January  28,  188G. 
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Appeal  by  plaintiff  from  a  judgment  entered  against 
her  upon  a  dismissal  of  her  complaint  upon  the  trial  of  the 
action  before  the  court  and  a  jury. 

The  action  was  for  aUbel,  and  was  founded  oncertain 
statements  contained  in  an  answer  and  supplemental 
answer  interposed  by  defendant  Tousey,  to  a  complaint  in 
an  action  for  libel  brought  by  the  plaintiff  herein  against 
him  as  president  of  The  American  News  Company,  and 
on  a  bill  of  particulars  served  in  that  action  pursuant  to 
an  order  therefor,  obtained  by  the  plaintiff  theiein.  In 
that  action,  the  defendant  Spooner  herein  was  the  attor- 
ney of  record  for  the  defendant  Tousey  as  president 
thei-ein,  and  as  such  signed  the  said  answer,  supplemental 
answer  and  bill  of  particulai-s.  The  statements  referred 
to  are  that  "  she  (plaintiff)  had  frequented  and  been  an 
inmate  of  a  house  of  prostitution  in  the  city  of  New 
York,"  contained  in  the  original  answer; — ''that  in  or 
about  the  summer  of  1880,  plaintiff  became  pregnant  by  a 
person  not  her  husband  and  had  what  is  popularly  called 
a  miscarriage  in  the  month  of  October,  1880,  at  a  house 
known  as  number  287  Fifth  avenue,  in  the  city  of  New 
York,"  contained  in  the  supplemental  answer ; — that 
"  the  plaintiff  was  an  inmate  of  a  house  of  prostitution 
known  as  number  592  Seventh  avenue,  in  the  city  of  New 
York,  in  or  about  the  months  of  January  or  February, 
1881,"  contained  in  the  bill  of  particulars. 

Other  facts  appear  in  the  opinion. 

Marshall  P.  Stafford^  attorney,  and  of  counsel  for 
appellant,  on  the  questions  considered  in  the  opinion, 
argued  : — I.  A  libel  is  not  privileged  by  the  mei-e  fact  that 
a  legal  pleading  is  the  medium  of  publication.  Libelous 
words  in  a  legal  pleading  are  not  privileged  unless  they 
are  material  and  pertinent  to  questions  involved  in  the 
suit  (Gilbert  v.  People,  1  Den,  43 ;  Ring  v,  Wheeler,  7 
Cow.  730  ;  Hastings  v,  Lusk,  22  Wend  410).  The  lan- 
guage complained  of  here  was  not  material  or  pertinent 
as  a  plea  in  justification  of  the  Ubel  complained  in  the 
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original  suit.  Six  things  are  indispensably  requisite  to 
constitute  a  plea  in  justification  of  a  libel.  (1)  Publica- 
tion of  the  libel  bv  the  defendant  must  be  admitted  in 
direct  and  imquaUfled  terms  (Anibal  v.  Hunter,  6  Cow. 
255  ;  Sayles  v.  Wooden,  Ih.  84  ;  Lewis  v.  Kendall,  i6.  59  ; 
Moak's  Van  Santvoord's  PL  [3d  ed.]  572).  (2)  There 
must  be  a  specific  averment  that  the  matters  are  alleged 
as  justification.  Every  allegation  must  be  taken  as  made 
in  bar  of  the  action  unless  it  is  expressly  stated  to  be 
alleged  as  justification  or  in  mitigation  of  damages  (Pink 
V,  Justh,  14  Abb.  N.  S.  110  ;  Fry  v.  Bennett,  5  Sandf. 
75  ;  Mathews  v.  Beach,  lb.  256  ;  Hagar  v.  Tibbets,  2  Abb. 
N.  S.  102  ;  Ayres  v.  Covill,  18  Barb.  260  ;  Newman  v. 
Otto,  4  Sandf.  668  ;  Meyer  v.  Shultz,  lb.  664 ;  Odgers  an 
Libel,  177 ;  Townshend  S.  d;  L.  ^  354).  (3)  The  justifica- 
tion must  be  as  broad  and  as  extensive  as  the  Ubel.  Any- 
thing short  of  this  will  not  do.  There  are  no  degrees  of 
justification.  It  must  be  the  whole  or  nothing  (Root  v. 
King,  7  Cow.  619 ;  Fry  v.  Bennett,  5  Sandf.  69  ;  Odgers 
on  Libel,  177  ;  Townshend  S.  &  L.  §§  212,  355,  359).  (4) 
It  must  cover  and  consist  of  the  precise  charge  made  in 
the  Ubel.  Something  near  it,  or  something  of  a  similar 
nature,  will  not  do  (Barthelemy  v.  People,  2  Hill,  257 ; 
Andrews  v.  Vanduzer,  11  Johns.  42  ;  Odgers  on  Libel, 
177,  178  ;  Townshend  S.  <&  L.  §§  212,  355).  (5)  The  facts 
must  be  so  stated  as  to  show  that  the  charge  is  true.  An 
averment  in  general  terms  that  it  is  true  will  not  suffice. 
Conclusions,  inferences,  rumors  or  arguments  wiU  not  do. 
There  must  be  such  a  clear,  direct,  plain  statement  of 
facts  as  to  make  it  manifest  that  if  the  statements  are 
true  the  Ubel  was  justified  (Fink  v.  Justh,  14  Abb.  N. 
8.  110 ;  Annibal  v.  Hunter,  6  How.  256 ;  Sayles  v. 
Wooden,  lb.  84  ;  Wachter  v.  Quenzer,  29  N.  Y.  547  ; 
BilUngs  V.  Walter,  28  How.  97  ;  Tilson  v.  Clark,  45  Barb. 
178  ;  Maretzek  v.  Cauldwell,  2  Rob.  715  ;  Townshend  S.  & 
L.  §  357  ;  Odgers  on  Libel,  177, 178).  (6)  It  must  appear 
that  the  justifying  facts  were  known  to  the  defendant 
at  the  time  of  publishing  the  Ubel  (Bush  v.  Prosser,  11  N. 
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T.  360 ;  Fry  v.  Bennett,  5  Sandf.  69  ;  Root  v.  King,  7 
Cow.  619). 

There  is  nothing  in  the  original  suit  that  meets  a  sin- 
gle one  of  these  six  indispensable  requisites  of  a  plea  in 
justification  of  the  Ubel  complained  of  in  that  suit. 

II.  The  language  complained  of  here  was  not  material 
or  pertinent  in  mitigation  of  damages  in  the  action  in 
which  they  were  used,  (a.)  There  «are  but  two  general 
ways  in  which  a  defendant  in  a  Ubel  suit  can  possibly 
mitigate  damages.  These  two  ways  are  due  to  and 
dependent  upon  the  fact  that  the  damages  themselves  in 
such  an  action  are  of  two  kinds — one  punitive  or  exem- 
plary, the  other  compensation  for  actual  damages  sus- 
tained. The  first  may  be  mitigated  by  showing  that  facts 
known  at  the  time  of  publishing  the  Ubel  induced  a  belief 
that  the  charge  was  probably  true  and  therefore  naturally 
made  the  defendant  less  cautious  in  publishing  it.  This 
affects  the  question  of  mahce  and  tends  to  mitigate  dam- 
ages on  that  scorS.  The  second  may  be  mitigated  by 
showing  that  plaintiff's  general  reputation  on  the  subject 
to  which  the  hbel  relates  was  bad.  This  affects  the  ques- 
tion of  actual  damages  sustained  by  injury  to  the  reputa- 
tion. (6.)  The  words  complained  of  hei-e  could  not  be 
material  or  pertinent  on  the  question  of  malice  to  reduce 
punitive  damages.  There  is  no  allegation  that  the  facts 
which  they  charge  were  known  at  the  time  of  publishing 
the  original  libel  and  so  induced  a  behef  that  it  was  true. 
Hence,  the  words  complained  of  manifestly  were  not 
material  or  pertinent  to  mitigate  punitive  damages  by 
affecting  the  question  of  malice  (Bush  v.  Prosser,  UN. 
Y.  360).  (c.)  The  words  here  complained  of  could  not  be 
material  or  pertinent  in  mitigation  of  damages  to  reputa- 
tion. (1.)  Damage  to  reputation  can  be  mitigated  only 
hy  proving  that  the  plaintiff's  reputation  was  bad  in  the 
particular  respect  to  which  the  libel  pointed  (Root  v.  King, 
7  Coio.  629).  There  is  nothing — no  allegation — any  whei-e 
to  show  that  when  the  original  Ubel  spoke  of  **  decent 
character,"  it   referred    to   '*  chastity."     Drunkenness, 
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lying,  thieving,  gambling,  being  a  procuress,  an  abortion- 
ist, a  thieves'  * '  fence, "  and  a  hundred  other  moral  traits 
and  qualities  have  quite  as  much  as  ' '  chastity "  to  do 
with  making  ''decent  character,"  and  are  quite  as  fre- 
quently meant  when  that  phrase  is  used.  Hence,  without 
an  averment  that  "chastity  "  was  what  was  meant  when 
the  original  Ubel  spoke  of  "decent  chai-acter,"  unchastity 
could  not  be  shown  as  a  fact  tending  to  mitigate  actual 
damages.  There  being  no  such  averment  as  to  the  mean- 
ing of  the  original  libel,  the  allegations  here  complained 
of  were  clearly  immaterial  and  impertinent  to  prove  that 
plaintiflPs  reputation  was  bad  in  the  particular  trait  to 
which  the  libel  pointed.  (2).  But  bad  reputation  in  gen- 
eral or  in  any  particular  respect,  can  be  proved  only  in 
genei-al  terms, — that  is,  by  asking  what  is  the  general  rep- 
utation as  to  any. trait  or  moral  quality.  Specific  acts  of 
misconduct  can  never  be  proved  to  establish  bad  reputa- 
tion (1  Ch-eenl.  Ev.  §§  25,  27,  56,  424-426  ;  Odgers  on  Libel, 
305  ;  Hatfield  v.  Lasher,  81  N.  Y.  25©).  The  reason  of 
this  rule  is  that  the  question  or  inquiry  is,  not  as  to  the 
character  in  fact,  but  as  to  reputation.  The  two  things 
are  entirely  distinct.  A  man's  actual  character,  in  gen- 
eral or  in  any  particular  respect,  may  be  much  better  or 
much  worse  than  his  reputation  ;  but  it  is  to  the  reputa- 
tion alone  and  not  to  actual  character  that  the  law  allows 
inquiry  to  be  directed  on  the  question  of  mitigating  dam- 
ages for  Ubel.  Even  if  his  reputation  is  much  better  than 
he  deserves,  the  law  protects  him  in  that  reputation  and 
will  allow  him  damages  for  its  injury  by  a  libel.  Hence, 
even  if  the  original  answer  had  shown  that  "  chastity  " 
was  what  was  i-eferred  to  in  the  original  libel,  stilly  spe- 
cific acts  of  unchastitv  could  not  be  shown  to  establish  bad 
reputation  for  chastity.  The  words  here  complained  of, 
therefore,  being  charges  of  specific  acts  of  unchastity, 
were  totally  irrelevant  and  immaterial.  No  evidence 
whatever  could  be  given  under  them. 

III.  The  fact  that  the  libelous  allegation  is  found  in  a 
bill  of  particulars  served   under  an  order  of  court  is 
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unmaterial.  (a.)  The  order  was  an  alternative  one.  It 
did  not  compel  defendants  to  serve  a  bill  of  particulars. 
They  were  at  liberty  not  to  serve  it,  and  a  failure  to  do  so 
would  only  have  precluded  them  from  giving  proof  in 
support  of  an  allegation  which  was  itself  immaterial. 
The  order  of  the  court  was,  in  effect,  that  if  defendants 
desired  to  attempt  to  prove  the  immaterial  allegation  they 
must  furnish  a  bill  of  particular.  Parties  to  an  action 
must  always  take  the  responsibility  of  their  own  plead- 
ings. They  cannot  shift  that  responsibility  upon  the  court, 
which  always  presmnes  that  the  allegations  to  be  made 
under  its  order  will  be  pertinent  and  material,  and  not 
recklessly  libelous.  Evfen  if  an  order  of  court  could  shield 
a  libelous  allegation  under  any  circumstances,  an  order 
which  leaves  a  party  the  alternative  of  making  the  alle- 
gation or  not,  cannot  have  such  effect.  The  responsibility 
of  exercising  the  option  rests  upon  the  party  who  selects. 
(6.)  The  step  was  designed  either  to  have  the  allegation 
abandoned  as  irrelevant,  or  else  get  facts  which  would 
enable  plaintiff  to  know  what  it  meant,  and  prepare  to 
meet  it.     This  is  the  practice  allowed  and  commended  by 

this  court  (Dowdney  v.  Volkening,  37  Super.  Ct.  313). 

« 

JS7.  H.  SpooneTy  attorney,  and  William  Fullerton,  of 
counsel  for  respondents,  on  the  questions  considered  in  the 
opinion,  argued  : — I.  It  is  so  clear  that  the  allegation, 
which  is  the  subject  of  this  action,  was  pertinent  and 
material,  as  pleaded  in  the  former  action,  in  justification 
of  the  charge  that  Marie  Prescott  **  became  a  certain 
man's  mistress,"  that  it  would  hardly  seem  to  admit  of 
argument.  What  could  be  a  more  perfect  justification  of 
that  charge  than  to  name  the  man  whose  mistress  Marie 
Prescott  became,  and  state  when  she  became,  and  how 
long  she  continued  to  be  his  mistress  ?  The  objection  did 
not  in  terms  state  that  its  allegations  were  in  justification 
of  the  libels  on  which  this  action  was  brought,  is  not  well 
founded.  Attention  is  called  to  the  said  third  defense. 
Its  opening  words  are  :  "  For  a  further  and  third  defense 
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to  said  amended  complaint,  and  in  mitigation  of  damages, 
defendant  alleges,"  &c.  It  is  not  necessary  to  charac- 
terize the  defense  ;  as  to  whether  it  contains  a  justifica- 
tion must  be  determined  by  its  averments,  and  it  cannot 
be  aided,  enlarged  or  improved  by  a  clause  characterizing 
it,  or  expi-essing  its  purpose  (Kelly  v.  Waterbury,  87  N. 
V.  179  ;  Halsted  v.  Nelson,  24  Hun,  395).  It  is  only  when 
the  defense  is  partial  that  the  defendant  must  state  it  to 
be  in  mitigation  of  damages ;  otherwise  plaintiff  might 
suppose  it  to  be  intended  as  a  complete  defense,  and 
demiu"  to  it  (Fry  v.  Bennett,  5  Sand.  54  ;  Code,  §  536). 

II.  (a.)  The  allegation  which  is  the  subject  of  this 
action  was  also  pertinent  and  material,  and  well  pleaded 
in  mitigation  or  reduction  of  damages  as  to  every  part  of 
the  original  libel  which  related  to  plaintiff's  chastity  (1 
Wharton^ s  Law  of  Ev.  §  61 ;  Bush  v.  Prosser,  11  N.  Y. 
347  ;  Kniffin  v.  McConnell,  30  N.  Y.  285  ;  Verny  v.  Wat- 
kins,  7  Cox  &  Payne,  308 ;  Johnson  v.  Calkins,  1  John. 
Cas.  116 ;  Willard  v.  Stone,  7  Cow,  22 ;  Palmer  v. 
Andrews,  7  Wend.  142  ;  Boynton  v.  Kellogg,  3  Mass.  189  ; 
Wendell  v.  Edwards,  25  Hun,  498).  (6.)  The  allegation 
sued  on  in  this  action  was  pleaded  in  mitigation,  or 
reduction  of  damages,  not  only  on  the  authority  of  the 
cases  above  cited,  but  by  reason  of  the  phrase  ' '  or  other- 
wise "  studiously  introduced  into  section  536  of  the  Code 
of  Civil  Procedure.  No  argument  is  necessary  to  show 
that  the  legislature  intended  to  enlarge  the  old  rule  by 
the  introduction  of  this  phrase.  We  now  suggest  the 
extent  to  which  that  object  has  been  accomplished.  It  is 
certain  that  the  words  "  or  otherwise  "  were  introduced 
for  a  purpose,  and  in  seeking  therefor,  we  find  that  a 
rational  meaning  and  purpose  can  only  be  found  on  the 
theory  that  the  legislature  used  the  word  "mitigate"  in 
the  phrase  *'  tending  to  mitigate  "  in  a  limited  sense,  and 
intended  thereby  to  cover  such  defenses  only  as  bear  on 
the  question  of  defendant's  malice  ;  and  intended  by  the 
words  *'  or  otherwise  "  to  include  and  authorize  all  other 
partial  defenses  which  will  have  the  effect  to  reduce  dam- 
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ages  ;  and  among  which  are  included  the  partial  defense 
that  plaintiff^s  general  character  is  bad ;  the  partial 
defenses  in  cases  for  breach  of  promise  of  marriage,  and 
for  a  seduction,  and  such  a  partial  defense  as  was  made 
by  the  defendant  in  the  original  action  of  Prescott  v.  The 
American  News  Co.,  and  on  which  this  present  action  is 
brought. 

in.  It  is  not  necessary  that  the  facts  contained  in  all 
partial  defenses  should  be  known  to  defendant  at  the 
time  of  the  publication  of  the  hbel.  This  is  necessary 
only  when  the  facts  are  pleaded  in  mitigation  for  the  piu*- 
pose  of  showing  an  absence  of  maUce  on  the  part  of 
defendant.  This  was  the  case  in  Bush  ?;.  Prosser  (11  N. 
Y.  347),  and  in  the  case  of  Hartfield  v.  Lasher  (81  K  Y. 
24:6).  But  the  partial  defenses  in  mitigation  which  a 
defendant  may  make,  are  not  confined  to  such  as  have 
the  effect  to  show  an  absence  of  malice  on  his  part. 
There  are  several  which  have  no  such  effect,  among 
which  may  be  mentioned  the  partial  defense  that  plaint- 
iff's general  character  is  bad ;  the  partial  defense  in 
actions  for  breach  of  promise  of  marriage,  and  for  seduc- 
tion, that  plaintiff  has  been  guilty  of  specific  acts  of 
Unchastity ;  and  defendants  claim  that  among  them  is  also 
included  the  partial  defense  in  mitigation  of  damages, 
that  defendant,  in  the  original  action  of  Prescott  v.  Tou- 
sey,  made,  namely,  that  plaintiff  was  guilty  of  various 
acts  of  unchastity.  These  allegations  were  pleaded  for 
the  purpose  of  mitigating  or  reducing  plaintiff's  damages 
by  showing  that  she  was  an  unchaste  woman,  and,  there- 
fore, not  entitled  to  the  same  damages  in  an  action 
brought  by  her  on  charges  affecting  her  chastity,  that  she 
would  be  if  she  were  virtuous ;  the  authority  therefor 
being  the  words,  "or  otherwise  "  in •  section  536  of  the 
Code,  and  the  cases  above  cited.  It  is  obvious  that 
defendants'  right  to  plead  such  facts  for  the  purpose  of 
reducing  damages,  can  no  more  depend  on  the  facts  hav- 
ing been  known  to  them  at  the  time  of  the  publication  of 
the  libel,  than  would  their  right  to  plead  plaintiff's  general 
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bad  character  for  the  same  purpose,  depend  on  their  hav- 
ing known  the  same  to  be  bad  at  the  time  of  the  pubhca- 
tion  of  the  hbel. 

IV.  If  the  allegation  in  the  third  defense  in  the 
original  action,  that  ^'she  lived  with  various  men  in  the 
city  of  New  York  and  elsewhei'e  as  a  mistress,"  was  not 
material,  yet  plaintiff,  by  obtaining  a  bill  of  particulars  of 
the  same,  made  botli  it  and  the  bill  of  particulars 
material.  If  plaintijQf  in  the  original  action  intended  to 
take  and  maintain  the  ground  that  the  allegation  in  the 
defendant's  third  defense  above  quoted  was  irrelevant 
and  immaterial,  she  should  have  moved  the  court,  when 
the  answer  was  served,  to  strike  out  the  objectionable 
allegation,  or  else  have  refrained  from  any  action  concern- 
ing it.  But  plaintiff  did  neither.  If  the  allegation  was 
immaterial,  she  elected  to  treat  it  as  material  and  properly 
made,  and  to  litigate  the  issue  which  it  presented  ;  and  to 
that  end  she  procured  from  the  court  an  order  for  a  bill  of 
particulars.  The  interpretation  of  the  plaintiff's  act  in 
moving  for  a  bill  of  particulars  was,  that  the  original 
allegation  in  the  third  defense  was  good  as  far  as  it  went, 
but  that  it  did  not  go  far  enough.  The  result  of  this 
request  or  application  to  the  court,  was  the  order  com- 
pelling the  defendant  to  put  into  his  biU  of  particulars  the 
very  allegation  now  sued  on  in  this  present  action.  And 
defendant  had  a  right  to  put  such  allegation  into  his  bill 
of  particulars  as  being  material  and  proper  ;  plaintiff  hav- 
ing elected  to  treat  as  material  the  allegation  in  the  third 
defense,  of  which  the  allegation  in  the  bill  of  particulars 
w^as  an  amplification. 

Per  Curiam. — Upon  a  full  consideration  of  the  plead- 
ings in  this  action,  we  reach  the  conclusion  that  the  sup- 
posed libelous  matters  contained  in  the  answer  of  the 
defendant  Tousey,  and  in  the  bill  of  particulars  and  sup- 
plemental answer,  were  absolutely  privileged,  and  are, 
therefore,  not  actionable.  The  complaint  in  the  original 
action,  in  setting  up  the  libelous  matter,  for  the  publica- 
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tion  of  which  it  was  sought  to  make  the  defendant,  The 
News  Company,  liable,  contains  the  statement,  ''He 
was  instructed  chiefly  to  ascertain  if  your  character  was 
decent."  When  such  words  are  applied  to  a  woman,  they 
reasonably  include  the  question  of  her  chastity.  If  she 
was  unchaste  in  action,  she  could  not  have  a  character 
for  decency.  The  matter  of  which  complaint  is  made  in 
this  action  as  contained  in  the  defendant's  pleading  and 
bill  of  particulars,  related  to  that  very  subject,  as  it  also 
did  to  the  matter  contained  in  the  original  libel,  and  these 
words,  *'  he  had  been  already  written  to,  to  inquire  if  your 
children  were  illegitimate,"  and  as  to  the  ''stigma  of  bas- 
tardy "  on  her  children. 

If  the  plaintiff  had  been  the  inmate  of  a  house  of  pros- 
titution, if  she  had  become  pregnant  by  a  man  not  her 
husband,  such  facts  were  proper  to  be  pleaded  and  to  be 
offered  in  evidence  in  the  action  by  way  of  justification  or 
in  mitigation  of  damages. 

Although  not  formally  pleaded  as  a  justification,  the 
matter  in  question  may,  when  contained  in  an  answer, 
be  regarded  as  alleged  for  that  purpose,  as  well  as  in  mit- 
igation (Kelly  V.  Waterbury,  87  N,  F,  179). 

While  not  accepting  to  its  full  extent  the  statement 
"  that  for  any  defamatory  matter  contained  in  a  pleading 
in  a  court  of  civil  jurisdiction,  no  action  for  Ubel  can  be 
maintained"  {Townshend  Libel  &  Sland^,  §  221),  the 
authorities  do  clearly  establish  the  proposition,  that  when 
the  matter  pleaded  was  material  and  pertinent,  it  is  abso- 
lutely privileged  {Odgers  Libel  &  Slander^  190,  191,  and 
cases  cited).  The  learned  author  last  cited,  reaches  the 
same  conclusion  as  that  announced  by  Mr.  Townshend  in 
his  treatise,  with  respect  to  the  rule  upon  this  subject, 
that  "  pleadings  "  are  absolutely  privileged. 

Be  that,  however,  as  it  may,  in  cases  of  doubt  as  to 
whether  matter  pleaded,  and  which  has  been  suffered  to 
remain  in  a  pleading,  is  material  and  pertinent,  and  prop- 
erly pleaded,  the  party  pleading  should  have  the  benefit 

XXL-^ 
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of  the  doubt,  in  determining  the  question  of  liability  in 
an  action  for  libel  (Warner  v.  Paine,  2  Sand.  195). 

Irrelevant  and  impertinent  matter  in  a  pleading  may 
be  expunged  on  the  application  of  a  party  aggrieved. 
Where  a  party  does  not  seek  an  opportunity  to  get  rid  of 
objectionable  matter  in  his  adversary's  pleading,  it  maybe 
because  he  is  not  satisfied  that  it  is  either  immaterial  or 
impertinent ;  and  we  conclude,  that  the  matter  in  ques- 
tion was  neither  the  one,  nor  the  other. 

The  judgment  appealed  from  is  affirmed,  with  costs. 


THE  PEOPLE  ex  rel.  SCHAIER  NEFTANIEL,  as 
PREsmENT  OP  EDWARD  LASKER  LODGE  No.  6, 
ORDER  OF  THE  AMERICAN  STAR  v.  THE  ORDER 
OF  THE  AMERICAN  STAR. 

Mandamtts^proceedings  in  —pleadings —  trial — verdict— judgment 

In  mandamus  proceedings  the  alteruative  -writ  answers  to  the  complaint  in 
an  ordinary  action,  and  the  facts  constituting  the  grievances  are  to  be 
stated  in  the  manner  in  which  a  cause  of  action  is  to  be  stated  in  a  com- 
plaint, and  two  or  more  of  such  grievances  may  be  joined  as  so  many 
causes  of  action.  The  return  to  the  writ  fulfills  the  functions  of  an 
answer. 

All  issues  of  fact  are  raised  by  the  return,  to  which  the  provisions  of  chapter 
sixth  of  the  Code  as  to  the  form  and  contents  of  an  answer  containing 
denials  and  allegations  of  new  matter,  except  those  relating  to  verifica- 
tion and  counter-claims,  are  made  applicable,  and  which  may  contain  two 
or  more  complete  statements  of  facts,  assigning  cause  why  the  mandate 
of  the  writ  should  not  be  obeyed  ;  these  complete  statements  are  regarded 
as  separate  defenses,  and  must  be  separately  stated  and  numbered. 

No  counter-claim  can  be  set  up  in  the  return,  and  there  can  be  no  reply. 

Issues  of  law  are  to  be  raised  by  demurrer  to  the  writ  or  to  the  return — or 
to  any  complete  statement  of  facts  contained  in  the  writ  as  constituting 
a  separate  grievance,  or  to  any  complete  statement  of  facts  separately 
assigned  in  the  return  as  cause  for  disobeying  the  command  of  the  writ. 

Where  the  demurrer  is  to  one  or  more  but  not  all  of  the  complete  state- 
ments of  fact  in  the  writ,  a  return  may  be  made  to  those  not  demurred 
to  ;  and  where  the  demurrer  is  to  one  or  more,  but  not  all  of  the  com- 
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plete  statements  of  fact  contained  in  the  return,  an  issue  of  fact  arises 
with  respect  to  the  remainder  of  the  return. 

Issues  of  fact  are  triable  by  jury,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence consented  to.  They  are  to  be  brought  on  for  trial  in  the  same 
manner  in  which  issues  of  fact  joined  in  any  ordinary  jury  case  are 
usually  brought  on.  It  is  not  necessary  to  have  issues  stated  for  trial  on 
a  special  motion. 

The  yerdict  is  to  be  giyen  as  if  the  action  were  an  action  by  the  relator 
against  the  defendant  for  a  false  return,  and  the  jury  may  render  a 
general  verdict,  or  may  be  directed  to  find  specially  upon  any  or  all  of 
the  issues. 

The  verdict  must  be  returned  to,  and  the  final  order  (which  is  to  be  deemed 
a  final  judgment)  must  be  made,  by  the  special  term ;  and  the  judgment 
is  to  be  entered^  docketed  and  enforced  as  prescribed  by  section  2083. 

MacKellar  «.  Rogers,  52  Super,  Ct,  468,  distinguished. 

Before  Fpjiedman,  J.,  at  Trial  Term.  * 

Fdyruary^  1886. 

Samuel  D.  Levy^  attorney,  and  Benno  Loewyj  of 
counsel  for  relator. 

Solomon^  Kantrotvitz  &  Eshergy  attorneys,  Morris 
Qoodheartn  of  counsel  for  defendant  and  respondent. 

Freedman,  J. — The  questions  raised  upon  the  call  of 
this  case  in  its  order  upon  the  calendar  for  trial  called  for 
a  careful  examination  of  the  present  provisions  of  law 
relative  to  the  proper  mode  of  proceeding  upon  a  return 
to  an  alternative  writ  of  mandamus. 

I  have  made  such  an  examination  since  the  adjourn- 
ment of  the  case  last  week,  and  the  following  is  the 
result. 

At  the  common  law,  the  relator  was  not  permitted  to 
traverse  the  return,  notwithstanding  that  it  might  be 
false  in  fact ;  but  the  remedy  was  either  by  an  action  on 
the  case  for  a  false  return,  or,  if  the  matter  concerned  the 
public,  by  indictment  against  the  person  making  the 
return  (2  Johns.  Cos.  2  ed.  217). 

Subsequently  it  was  provided  by  statute  that  whenever 
a  return  shall  be  made  to  any  writ  of  mandamus,  the 
party  prosecuting  such  writ  may  demur  or  plead  to  all  or 
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any  ot  the  material  facts  contained  in  the  return,  to  which 
the  person  making  such  return  shall  reply,  take  issue  or 
demur,  and  the  like  proceedings  shall  thereupon  be  had, 
as  might  have  been  had,  if  the  person  prosecuting  such 
writ  had  brought  his  action  on  the  case  for  a  false  return 
(2  iJ.  S.  586,  §  55  ;  10  Wend.  32  ;  3  How.  380).  A  similar 
statutory  provision  also  existed  previous  to  the  Revised 
Statutes  (1  JR.  L.  107,  §  2).  But  although  the  statute  per- 
mitted the  relator  to  demur  or  to  plead  to  the  return,  it 
was  held  that  he  could  not  do  both  (1  Wend.  38). 

In  case  of  a  demurrer,  the  practice  under  the  Revised 
Statutes  was  stated  by  Sutherland,  J.,  as  follows: 
"  Although  these  statutes  contemplate  formal  written 
pleadings'  in  the  ordinary  mode  of  conducting  suits,  the 
practice  of  the  court  is  virtually  to  allow  pleadings  ore 
tenus ;  that  is,  the  relator  is  permitted  to  discuss  the  return, 
and  to  ask  for  a  peremptory  mandamus,  and  whilst  he 
does  not  put  in  a  formal  demurrer,  the  case  is  considered 
as  embraced  in  the  description  of  non-enumerated  busi- 
ness, and  is  heard  as  such ;  but  if  a  formal  demurrer  is 
interposed,  it  becomes  enumerated  business,  and  can  be 
heard  only  at  the  stated  terms.  It  is  optional  with  a 
relator  whether  it  shall  be  considered  enumerated  or  un- 
enumerated  business  imless  the  court  specially  direct 
formal  pleadings  to  be  interposed  "  (6  Wend.  559). 

But  if  the  relator  took  issue  on  the  return  by  pleading 
thereto,  he  could  not  afterwards  question  its  legal  suffi- 
ciency (26  N.  Y.  316),  and  the  issue  of  fact  had  to  go  down 
to  the  circuit  for  trial  (7  Wend.  475).  The  case  was  then 
prepared  and  brought  on  for  trial,  the  same  as  in  personal 
actions.  The  relator  held  the  affirmative  of  the  issue,  and 
the  return  was  taken  as  true  until  it  was  falsified  upon 
the  trial  (24  Barh.  341). 

The  foregoing  constitutes  an  outline  of  the  practice  as 
it  prevailed  under  the  Revised  Statutes,  sufficient  for 
present  purposes. 

In  this  practice  the  provisions  of  the  Code  of  Civil 
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Procedure,  which  are  mostly  new,  have  made  sweeping 
changes.  Section  2080  abolishes  oral  pleadings,  and  allows 
no  pleadings  except  such  as  are  prescribed  in  sections  2067- 
2079.  The  only  pleadings  expressly  prescribed  in  these 
sections  consist  of  the  writ — which  is  to  fulfill  the  f imction 
of  a  complaint,  the  return— which  is  to  fulfill  the  function 
of  an  answer,  and  a  demurrer — ^which  may  be  either  a 
demurrer  by  the  defendant  to  the  writ  (§  2076),  or  a 
demurrer  by  the  relator  to  the  return  (§  2078). 

The  facts  constituting  the  grievance  complained  of  in 
the  writ  are  to  be  stated  in  the  manner  in  which  a  cause 
of  action  is  to  be  stated  in  a  complaint,  and  two  or  more 
of  such  grievances  may  be  joined  as  so  many  causes  of 
action.  The  person  upon  whom  the  writ  is  served,  may 
demur  or  make  return  to  the  writ ;  or  he  may  file  a 
demurrer  to  a  complete  statement  of  facts  contained  in 
tha  writ,  as  constituting  a  separate  grievance,  and  make 
a  return  to  the  remainder  of  the  writ  (§  2076). 

So  the  provisions  of  chapter  sixth  of  the  Code,  relating 
to  the  form  and  contents  of  an  answer,  containing  deni- 
als and  allegations  of  new  matter,  except  those  provisions 
which  relate  to  the  verification  of  an  answer,  and  to  a 
counter*  claim  contained  therein,  are  made  applicable  to  a 
return  to  an  alternative  writ  of  mandamus,  showing  cause 
against  obeying  the  command  of  the  writ,  and,  for  the 
purpose  of  the  application,  each  complete  statement  of 
facts,  assigning  a  cause  why  the  command  of  the  writ 
ought  not  to  be  obeyed,  is  regarded  as  a  separate  defense, 
and  must  be  separately  stated  and  numbered  (§  2077). 

Section  2079  then  provides  that  an  issue  of  fact  arises 
upon  a  denial,  contained  in  the  return,  of  a  material  alle- 
gation of  the  writ,  or  upon  a  material  allegation  of  new 
matter,  contained  in  a  return,  unless  a  demurrer  thereto 
is  taken ;  and  that,  where  the  relator  demurs  to  a  complete 
statement  of  facts,  separately  assigned  as  cause  for  diso- 
beying the  command  of  the  writ,  an  issue  of  fact  arises, 
with  respect  to  the  remainder  of  the  return. 

And  finally,  section  2082  provides  as  follows  :  *'  Except 


70     PEOPLE  et  rd.  NEFTANIEL  «.  ORDER  AMERICAN  STAR 


Opiaion  of  Freedkan,  J. 


as  otherwise  expressly  prescribed  in  the  act,  the  proceed- 
ings, after  issue  is  joined,  upon  the  facts  or  upon  the  law, 
are,  in  all  respects,  the  same  as  in  an  action,  and  each  pro- 
vision of  this  act,  relating  to  the  proceedings  in  an  action, 
apphes  thereto.  For  the  purpose  of  the  appUcation,  the 
writ,  the  return,  and  the  demurrer  are  deemed  to  be 
pleadings  in  an  action.  ..." 

It  thus  clearly  appears,  that  not  only  is  there  no  pro- 
vision made  for  a  plea  or  reply  to  a  return,  but  also  that 
such  plea  or  reply  is  no  longer  necessary  under  section  2079, 
and  that  by  section  2080,  it  is  even  prohibited.  Unless  a 
demurrer  is  taken  to  the  return,  for  insufficiency  in  law 
upon  the  face  thei-eof,  as  provided  by  section  2078,  an 
issue  of  fact  is  created  by  the  return  itself  under  section 
2079.  In  a  note  to  the  section  last  mentioned,  Mr.  Throop 
expressly  says  that  the  effect  of  the  section  is  to  dispense 
with  a  reply.  The  return  is,  therefore,  to  be  treated  in 
all  respects  like  the  answer  to  a  complaint  under  section 
964.  But  no  answer  requires  a  reply  unless  it  contains  a 
counter-claim  (§  514). 

The  consequence  of  all  this  is  that  the  old  rule  that  the 
relator,  unless  he  demurred  to  the  return,  was  bound  to 
plead  to  it,  and  that,  unless  he  so  pleaded,  the  return  was 
to  be  taken  at  the  trial  as  true,  has  been  completely  abro- 
gated. 

In  the  case  at  bar  the  alternative  writ  shows  that  it 
was  issued  on  the  relation  of  Schaier  Neftaniel,  as  Presi- 
dent of  the  Edward  Lasker  Lodge  No.  6,  order  of  the 
American  Star. 

It  recites,  and  the  return  does  not  deny,  that  said 
Edward  Lasker  Lodge  No.  6,  was  duly  created  and  insti- 
tuted by  the  defendant  as  a  subordinate  lodge  of  the  Order 
of  the  American  Star,  and  that  thereby  it,  and  its  mem- 
bers, became,  pursuant  to  the  charter  granted  to  it  and 
them  by  the  defendant,  entitled  to  certain  rights,  privi- 
leges and  benefits,  and  to  an  interest  and  share  in  the  cor- 
porate property  of  the  defendant. 

The  grievance  complained  of  is  then  set  forth  by  the 
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following  allegation,  viz  :  "  That  they  (meaning  the  rela- 
tors) have  in  all  respects  complied  with  your  laws  and  the 
laws  of  this  state,  but  that  nevertheless,  you,  disregarding 
your  manifest  duty  in  the  premises,  have  unjustly  and 
unlawfully,  and  without  serving  proper  charges  upon 
them,  and  without  a  trial  of  them  or  any  of  them,  and 
without  giving  them  or  any  of  them  an  opportunity  for  a 
defense,  and  without  receiving,  taking,  or  acting  upon 
lawful  evidence  or  testimony,  you  have  unjustly,  unlaw- 
fully, and  wrongfully  expelled  the  said  Edward  Lasker 
Lodge  No.  6,  and  its  members,  from  your  said  Order  of 
the  American  Star,  and  that  you  have  thereby  unlawfully, 
unjustly  and  wrongfully  deprived  the  said  Edward  Lasker 
Lodge  No.  6,  Order  of  the  American  Star,  and  its  mem- 
bers, and  the  heirs  at  law  and  next  of  kin  of  such  mem- 
bers, of  their  vested  rights  and  interests  in  your  property 
and  estates  and  franchises,  to  the  injury  of  the  said 
Edward  Lasker  Lodge  No.  6,  Order  of  the  American  Star, 
and  its  members. " 

The  relief  sought  is  the  re-instatement  of  the  said 
Edward  Lasker  Lodge  No.  6,  and  its  members,  to  all  for- 
mer rights,  privileges  and  benefits. 

The  return  denies  each  and  every  allegation  contained 
in  the  foregoing  statement  of  the  grievance  complained 
of,  and  specifically  denies  that  Schaier  Neftaniel  is  the 
president  of  Edward  Lasker  Lodge  No.  6. 

A  jury  trial  not  having  been  waived,  nor  a  reference 
consented  to,  the  issues  thus  raised  must,  under  section 
2083,  be  tried  by  a  jury,  as  if  they  were  issues  joined  in 
an  action  specified  in  section  968.  Upon  such  a  trial,  sec- 
tion 2083  further  prescribes,  the  relator  or  the  defendant 
is  entitled  to  a  verdict,  where  he  would  be  entitled  thereto, 
if  the  issue  was  joined  in  an  action,  brought  by  the  rela- 
tor against  the  defendant,  to  recover  damages  for  making 
a  false  return. 

The  actions  specified  in  section  068  are  :  (1.)  An  action 
in  which  the  complaint  demands  judgment  for  a  sum  of 


72     PEOPLE  ex  rel  NEFTANIEL  «.  ORDER  AMERfOAN  STAR. 


Opinion  of  Freedman,  J. 


money  only.  (2.)  An  action  of  ejectment ;  for  dower ;  for 
waste  ;  for  a  nuisance  ;  or  to  recover  a  chattel. 

From  the  provisions  of  the  two  sections  last  mentioned 
it  seems  to  follow  that  the  issues  of  fact  arising  upon  the 
return  of  a  writ  of  alternative  mandamus,  may  be 
brought  on  for  trial  in  the  same  manner  in  which  the 
issues  of  fact  joined  in  any  ordinary  jury  case  are  usually 
brought  on,  and  that  it  is  not  necessary  to  have  the  issues 
distinctly  and  plainly  stated  for  trial  on  a  special  motion 
made  under  section  970,  or  the  General  Eules  of  Practice. 

True,  it  has  recently  been  held  by  the  general  term  of 
this  court  m  Mackellar  v.  Rogers,  that,  although  a  defend- 
ant has,  under  section  97JI:,  a  statutory  right  to  have  his 
counter-claim  passed  upon  by  a  jury,  where  the  issue  pre- 
sented by  it  is  one  which  would  have  to  be  tried  by  a  jury, 
if  it  had  arisen  in  a  separate  action  brought  by  the  defen- 
dant against  the  plaintiff  upon  the  same  claim,  he  must, 
nevertheless,  if  the  action  brought  against  him  is  triable 
by  the  court  without  a  jury,  make  his  motion  for  the 
statement  of  the  issues  triable  by  jury.  But  that  decision 
proceeded  upon  the  ground  that  the  main  action  was  of 
an  equitable  character  and  triable  by  the  court,  and  the 
counter-claim  an  incident,  and  that  in  such  a  case  the 
rights  of  the  plaintiff  demanded  that  the  defendant  should 
claim  his  statutory  right  in  advance  of  the  trial  of  the 
main  action.  The  principle  of  that  decision  is  wholly 
inapplicable  to  the  case  at  bar. 

In  the  present  case,  there  are  no  issues  except  such  as 
arise  upon  the  return,  and  they  are  triable  by  jury.  The 
verdict  is  to  be  given  under  section  2083,  in  favor  of  the 
relator  or  the  defendant,  as  if  the  action  were  an  action  by 
the  relator  against  the  defendant  for  a  false  return,  and 
according  to  section  2082,  each  provision  of  the  Code  of 
Civil  Procedure,  relating  to  the  proceedings  in  an  action, 
applies  to  such  a  trial,  except  as  otherwise  expressly 
prescribed. 

Under  section  1187,  the  jury  may,  therefore,  render  a 
general  verdict,  or  they  may  be  directed  to  find  specially 


DOHERTY  V.  MATSELL.  73 

Statement  of  the  Case. 

upon  any  or  all  of  the  issues.  This  is  also  in  conformity 
with  the  rulings  made  in  35  Barb.  6^4,  and  35  Barb.  651, 
which  rulings  are  still  good  law,  though  the  cases  them- 
selves were  reversed  upon  other  points  in  26  N.  Y.  316. 

The  verdict  must  be  return^  to,  and  the  final  order 
thereupon  must  be  made  by  the  special  term  as  provided 
by  section  2084,  and  the  final  order  is  to  be  deemed  a  final 
judgment,  and  is  to  be  entered  and  docketed,  and  enforced 
as  prescribed  by  section  2082. 

The  tiial  of  the  case  may,  therefore,  proceed  in  con- 
formity with  the  views  expressed  by  me. 


MARY  ANN  DOHERTY,  et  al,  as  Grantors  op 
Charles  Jones,  Respondents,  v.  GEORGE  W.  MAT- 
SELL,  Jr.,  et  al.y  Appellants. 

Ejectment  hy  grantee  in  the  names  of  grantors— Death  of  some  of  parties 
plaintiff^Defect  of  parties — Amendment  nunc  pro  tune  bringing  in 
representatives  not  allowed. 

Where  in  an  action  of  ejectment  brought  by  a  grantee  in  the  names  of  his 
grantors,  some  of  the  plaintiffs  die  after  the  commencement  of  the  action, 
and  before  trial,  there  is  a  defect  of  pai-ties,  which  defense  may  be  availed 
of  on  the  trial  by  objecting  to  the  cause  proceeding  without  bringing  in 
the  representatives  of  the  deceased  parties. 

The  remedy  for  the  defect  is  not  to  be  found  in  sections  755-761.  It  is  to 
amend  the  complaint  and  proceed  de  novo.  Such  amendment  should 
not  be  allowed  nunc  pro  tunc  as  of  the  day  preceding  the  trial. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  JUarch  1,  1886. 

Appeal  from  order  allowing  the  revival  and  continu- 
ance of  an  action  and  an  amendment  of  the  complaint 
nunc  pro  tunc. 

♦ 

The  action  was  in  ejectment  under  section  1501  of  the 
Code  of  Civil  Procedure.  The  complaint  alleged  that  the 
plaintiffs  at  the  time  of  the  conveyance  thereinafter  set 
forth,  were  the  owners  in  fee  simple  absolute,  and  entitled 
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to  the  possession  of  a  certain  piece  of  real  estate  particu- 
Iai*ly  described ;  that  at  the  time  of  said  conveyance,  the 
defendants  were,  and  thence  remained  in  possession  of 
said  real  estate  claiming  and  pretending  to  hold  such 
possession  adversely,  and  that  they  now  withhold  the 
possession  fi'om  the  plaintiffs  and  their  grantee ;  that  on, 
&c.,  the  plaintiff  by  deed  granted  and  conveyed  said  real 
^3stat«  to  Charles  Jones,  and  that  this  action  was  prose- 
cuted by  Chaiies  Jones  pursuant  to  the  provisions  of 
section  1501  of  the  Code  of  Civil  Procedure.  After 
answer,  the  issues  were  tried  before  a  jury.  Upon  the 
trial,  a  witness  proved  that  two  of  the  plaintiffs  had  died 
after  service  of  answer  and  before  the  trial.  The  defend- 
ants' counsel  moved  to  dismiss  the  complaint  on  the 
ground  that  the  two  plaintiffs  had  died.  The  motion  was 
denied,  and  an  exception  taken.  Subsequently,  and  on 
the  whole  case,  the  court  directed  a  verdict  for  defend- 
ants, and  that  the  plaintiffs'  exceptions  be  heard  in  the 
first  instance  at  the  general  term.  Before  the  case  was 
heard  at  general  term,  the  grantee  in  the  deed,  Charles 
Jones,  made  a  petition,  setting  up  the  death  of  two  of  the 
plaintiffs,  and  on  the  hearing  of  this  petition,  upon  notice, 
an  order  was  entered  that  the  action  be  revived  and  con- 
tinued in  the  names  of  the  executors  of  the  wills  of  the 
deceased  plaintiffs  respectively,  ^^and  that  the  plaintiffs 
have  leave  to  amend  the  proceedings  herein  and  amend 
and  supplement  their  complaint,  showing  the  death  of 
said  plaintiffs,  and  the  qualifications  of  their  respective 
legal  representatives,  so  as  to  conform  the  same  to  the 
proof  taken  on  the  trial,  nunc  pro  tuncj  as  of  November 
6,  1885,  upon  payment  to  the  defendants  of  five  dollars 
costs."  The  trial  was  begun  on  November  6,  1885.  From 
this  order  defendants  appeal. 

J.  H.  Barowsky,  attorney,  and  John  C.  Sfiaw,  of 
counsel  for  appellants,  on  the  questions  considered  in  the 
opinion,  argued  : — The  court  had  no  power  to  grant  the 
order  and  verdict  in  favor  of  the  defendant.    The  affida- 
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vits  show  that  the  parties  plaintiffs  who  had  died,  and 
whose  representatives  it  was  sought  to  bring  in,  died 
after  the  commencement  of  the  action  and  before  the 
action  was  tried.  In  such  event,  the  court  cannot  grant 
an  order  for  the  revival  of  the  action  and  enter  nunc  pro 
tunc  as  of  a  day  before  trial.  Title  1,  chapter  14  of  the 
Code  refers  to  acts  relating  to  real  property.  Section 
1521,  which  treats  of  abatement  of  such  actions,  reads  as 
follows  :  "  The  provisions  of  title  4  of  chapter  8,  as  applied 
to  an  action  specified  in  this  article,  are  subject  to  the 
qualifications  that  the  court  may,  in  its  discretion,  pro- 
ceed as  prescribed  either  in  that  title  or  in  the  next  two 
sections."  The  next  two  sections,  1522  and  1523,  do  not 
relate  to  a  case  like  this.  Section  1522  provides  that  the 
"action  is  to  be  divided  when  different  persons  succeed 
to  different  parcels."  Section  1523  relates  to  actions 
"  where  different  persons  succeed  to  real  property  and  to 
rents  and  profits."  This  case  must  therefore  be  governed 
by  title  4  of  chapter  8  of  the  Code,  which  embraces  sec- 
tions Y55  to  Y66.  Sections  758  to  761  relate  to  proceedings 
where  the  party  dies  befoi^e  verdict.  Section  762  is  to 
the  effect  that  the  preceding  provisions — ^that  is,  V55  to 
761 — do  not  apply  to  a  case  where  special  provision  is  oth- 
erwise made  by  law.  Before  the  passage  of  part  2  of  the 
Code,  this  section  was  always  printed  with  a  note,  that 
these  provisions  did  not  relate  to  actions  of  ejectment. 
Down  to  1880  the  provisions  of  the  Eevised  Statutes  relat- 
ing to  suits  in  ejectment  were  in  force,  they  were  not 
affected  by  the  repealing  act  of  1877.  Section  455  of  the 
old  Code  expressly  provided  that  the  provisions  of  the 
Bevised  Statutes  applied  to  all  such  actions.  Turning  to 
the  tide  Ejectment  in  the  Revised  Statutes,  part  3,  chap. 
5,  tit.  1,  section  32  (2  Edm.  B.  S.  [2  ed.]  317),  we  find  that 
it  reads  as  follows  :  "  §  32.  The  action  of  ejectment  shall 
not  be  abated  by  the  death  of  any  plaintiff,  or  of  one  of 
several  defendants  after  issue  and  before  verdict  or  judg- 
ment ;  but  the  same  proceedings  may  be  had,  as  in  other 
actions,  to  substitute  the  names  of  those  who  may  succeed 
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to  the  title  of  the  plaintiff  so  dying,  in  which  case  the  issue 
shall  be  tried  as  between  the  original  pari;ies. " 

It  is  perfectly  apparent  from  this  that  this  substitution 
of  parties  must  be  made  before  verdict  or  judgment,  and 
the  practice  is  the  same  under  sections  755  to  761.  Sec- 
tions 763  and  764  apply  to  the  case  of  the  death  of  a  party 
after  verdict.  The  practice  under  the  old  Code  was  the 
same.  Section  121  provided  for  cases  both  before  and 
after  verdict.  The  reason  for  the  rule  thus  contended  for 
is  beyond  the  mere  question  of  practice.  The  original 
plaintiffs  were  all  necessary  pari  ies  to  the  action,  and  in 
case  of  the  death  of  either  of  them  after  issue  joined  and 
before  verdict,  their  representatives  should  have  been 
brought  in  to  take  their  place.  If  the  plaintiffs  proceeded 
without  them  they  did  so  at  their  peril ;  if  they  obtained 
a  judgment  it  could  not  stand  ;  so  the  overruling  of  the 
defendants'  objections  was  error,  and  any  judgment 
obtained  in  spite  of  such  an  objection  must  be  reversed. 
This  precise  point  was  raised  and  decided  in  the  case  of 
Hasbrouck  v.  Bunce  (62  N,  Y.  475).  If  the  plaintiff  had 
been  non-suited,  could  he  have  claimed  the  absolute  right, 
or  would  the  court  have  the  power  to  grant  him  leave  to 
bring  in  the  very  parties  because  of  whose  absence  the 
non-suit  was  granted  ?  If  such  practice  prevails,  the  effect 
of  the  granting  of  such  a  motion  would  be  to  destroy  the 
j  udgment  entered  on  the  non-suit. 

This  statement  illustrates  in  a  concise  manner  the  lim- 
itation of  the  power  of  the  coiut  to  grant  such  an  applica- 
tion, it  must  be  made  before  trial,  and  the  rights  acquired 
on  the  trial  cannot  be  destroyed  by  an  order  made  after 
trial,  to  take  effect  nunc  pro  tunc  as  of  a  day  before  the 
trial.  The  defendant  in  this  case  had  a  verdict  with  a 
direction  that  the  plaintiff's  exception  should  be  heard  in 
the  first  instance  at  the  general  term.  This  is  simply  a 
motion  for  a  new  trial  on  a  case  and  exceptions  made  to 
be  heard  before  the  general  term  instead  of  the  special 
term. 

The  verdict  should  be  reversed  and  the  new  trial 
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granted,  if  it  appears  from  wliat  took  place  on  the  trial 
that  the  plaintiiBf  should  not  have  had  a  verdict.  This  we 
have  shown  he  was  not  entitled  to,  in  the  absence  of  the 
representatives  of  the  deceased  plaintiffs  ;  that  objection 
was  fatal  to  the  plaintiffs  (Hasbrouck  v.  Bunco  62  N.  Y. 
475). 

Thain  &  Kearney^  attorneys,  and  Alexander  ThaiUy  of 
counsel  for  respondents,  argued  : — I.  It  is  not  apparent  to 
the  plaintiffs  in  what  manner  the  defendants  are  injui'ed 
by  the  order  appealed  from.  The  legal  representatives  of 
the  deceased  plaintiffs,  who  are  the  only  persons  who  can 
possibly  be  injuriously  affected  by  this  order,  are  not  com- 
plaining ;  the  order  in  fact  granting  an  apphcation  that 
these  parties  be  brought  in  and  be  bound  by  a  judgment 
which  is  against  them.  Had  the  verdict  been  in  favor  of 
plaintiffs,  the  defendants  might  be  heard  to  complain. 

II.  The  plaintiffs  so  brought  in  were  but  nomiual 
parties  to  the  action.  The  real  party  in  interest  has 
always  been  their  grantee,  Charles  Jones.  So  again,  it  is 
not  apparent  that  any  substantial  change  of  parties  has 
been  made,  or  that  any  change  has  been  made  affecting 
the  interests  of  the  defendants. 

m.  It  may  be  urged  that  by  reason  of  the  adverse 
possession  of  the  defendants,  the  deed  by  Mr.  Jones* 
grantors  was  void,  but  still  his  title  will  be  complete, 
should  he  ultimately  succeed  in  his  action,  by  reason  of 
the  conveyance  to  him  by  the  deceased  plaintiffs  prior  to 
their  death,  the  deed  operating  as  an  estoppel  against  the 
legal  representatives  of  the  deceased  plaintiffs. 

IV.  The  order  was  in  effect  a  conformation  of  the 
pleadings  to  the  proof,  which  had  been  made  upon  the 
trial,  principally  by  the  cross-examination  of  the  defend- 
ants {Code,  §  723). 

By  the  Court.— Sedgwick,  Ch.  J.— On  the  first 
impression,  it  would  seem  that  in  such  a  case  the  succes- 
sors or  representatives  in  interest  of  the  deceased  plaint- 
iffs, are  not  the  executors  of  their  wills,  but  their  heirs  or 
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devisees.  As  no  notice  was  taken  of  this  on  the  argu- 
ment, it  may  be  presumed  that  in  some  way  the  execu- 
tors are  tenants  in  common  with  the  surviving  plaint- 
iffs. 

In  Hasbrouck  r.  Bunce  (62  N.  Y,  475),  the  court  of 
appeals  said  of  a  like  case,  that  if  the  defect  of  parties 
had  existed  at  the  time  of  the  commencement  of  the 
action,  it  would  have  been  waived  by  the  failure  to  take 
the  objection  in  proper  form.  It  does  not  proceed  to  say 
that  when  the  death  occurs  after  issue  joined,  the  objec- 
tion must  be  taken  by  an  answer  in  the  nature  of  a  plea 
in  abatement,  puis  darrien  continuance.  It  says,  that 
the  objection  having  arisen  since  the  commencement  of  the 
action,  the  only  mode  in  which  the  defense  could  set  it 
up,  was  by  objecting  to  the  cause  proceeding  without 
bringing  in  the  representatives  of  the  deceased  parties, 
and  that  such  an  objection  should  be  sustained.  It  was 
also  said  that  it  was  in  the  power  of  the  court  below,  to 
allow  the  defect  to  be  remedied  by  amendment  or  supple- 
ment. 

In  my  opinion,  the  remedy  for  the  defect  is  not  to  be 
found  in  sections  755  to  761.  They  do  not  provide  for  a 
case  where  in  substance  the  non-presence  of  a  party  as 
plaintiff,  is  the  ground  of  the  remaining  plaintiffs  having 
no  cause  of  action  whatever,  if  the  fact  be  pleaded  or 
stated  as  an  objection  to  proceeding.  The  remedy  is 
analogous  to  that  which  may  be  apphed  after  an  answer 
of  a  defect  of  parties.  It  is  to  amend  the  complaint  and 
proceed  de  noi  o.  It  would  not  be  correct  to  allow  such 
an  amendment  nunc  pro  hmc^  for  in  substance  the  amend- 
ment makes  a  new  action,  and  the  defendant  should  not 
be  deprived  of  his  right  to  plead  that  the  substituted 
parties  are  not  the  proper  representatives  of  the  deceased 
plaintiffs. 

In  the  present  state  of  the  proceedings,  it  is  inexpedi- 
ent, if  not  inadmissible,  to  order  an  amendment  which 
will  have  the  effect  of  disregarding  the  proceedings  upon 
the  trial  and  the  verdict  there  directed  for  the  defendants. 
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It  is  not  now  competent  for  this  general  term,  on  appeal 
from  this  order,  to  deal  with  the  verdict  as  can  be  done 
when  the  exceptions  are  brought  on  for  argument.  It 
cannot  now  be  adjudicated  that  the  defendants  are  not 
entitled  to  judgment  upon  the  verdict.  I  therefore  think 
that  the  order  below  should  be  reversed,  and  an  order 
entered  denying  the  motion,  with  $10  costs  to  defendants, 
but  without  prejudice  to  a  motion  for  amendment  to  be 
made  after  a  determination  of  the  exceptions  to  be 
argued  at  general  term.  The  defendants  are  to  have  $10 
costs  of  the  appeal  in  this  action. 

O'GrORMAN,  J.,  coucurrcd. 


CHRISTIAN  WEITKAMP,  Respondent,  v.  FRANCIS 
LOEHR,  Impleaded,  &c.,  Appellant. 

Attachment — token  granted — nan-residence  defined. 

Actual  cessation  to  dwell  within  the  state  for  an  uncertain  period,  without 
definite  intention  as  to  any  fixed  time  of  returning,  even  though  a  gen- 
eral intention  to  return  at  some  time  in  the  future  may  exist,  constitutes 
non-residence,  and  warrants  an  attachment  under  sections  635  and  636 
of  the  Coda 

The  above  principle  applied  to  the  facts  of  the  case  at  bar,  and  the  attach* 
ment  upheld. 

The  distinction  between  the  words  **  residence"  and  "  domicile,'*  as  applied 
to  the  attachment  laws,  defined. 

Dupuy  V.  Wentz,  53  N.  T,  556,  distinguished. 

Before  Sedgwick,  Ct.  J.,  Truax  and  O'Gorman,  J  J. 

Decided  March  1,  1886. 

Appeal  from  order  denying  motion  to  vacate  attach 
ment. 

The  facts  appear  in  the  opinions. 

The  following  opinion  was  delivered  at  special  term : 
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'^Ingraham,  J. — From  the  facts  as  they  appear  in 
this  apphcation,  it  is  clear  that  the  defendant  did  not  lose 
his  domicile  in  this  state.  It  is  well  settled,  however, 
that  a  person  may  have  a  domicile  within  this  state,  and 
at  the  same  time  be  a  resident  of  another  state. 

''  In  Matter  of  Thompson  (1  Wend.  43),  the  supreme 
court  stated  the  distinction,  and  held  that  the  question  is 
one  of  actual  residence  at  the  time  the  warrant  is  issued  ; 
and  this  case  has  been  approved  in  Haggart  v.  Morgan  (1 
Seld.  423). 

**In  the  case  of  Mayor  v.  Gtenet  (4  Hun,  487),  the 
supreme  court  held  that  where  a  person  left  the  state 
with  the  design  of  remaining  beyond  the  limits  of  the 
state,  he  became  a  non-resident,  and  hable  to  have  his 
property  seized  by  attachment ;  and  in  Wallace  v.  Castle 
(68  N.  Y.  370),  the  court  of  appeals  held,  that  the  fact  that 
a  pereon  had  a  place  of  business  in  the  city  of  New  York 
was  not  sufficient  to  constitute  him  a  resident,  so  as  to 
exempt  him  from  attachment. 

'^In  Matter  of  Collins  (64  How.  65),  it  was  held  that 
residence  means  the  act  or  state  of  being  seated  or  settled 
in  a  place.  It  imports  not  only  personal  presence  in  a 
place,  but  an  attachment  to  it  by  those  acts  or  habits 
which  express  the  closest  connection  between  the  pereon 
and  place,  as  by  usually  sitting  or  lying  there. 

*^It  appears  in  this  case,  from  the  defendant's  own 
statement,  that  about  June  25,  1884,  the  house  at  whicli 
he  then  resided  with  his  family  was  given  up,  and  his 
family  removed  to  Milwaukee,  with  the  intention  of 
remaining  there  for  an  indefinite  period  (at  any  rate  until 
the  following  October),  and  then  returning  to  Brooklyn  ; 
that  for  a  considerable  portion  of  the  time  between  said 
removal  and  the  issuing  of  the  attachment,  the  defendant 
was  absent  in  Milwaukee,  or  traveling  in  relation  to  his 
business  ;  that  while  he  was  here  he  boarded  at  two 
places  in  Brooklyn,  one  of  such  places  being  a  hotel ;  that 
on  March  15,  defendant  left  New  York  city,  and  was 
absent  from  the  state  until  May  34,  1885.     During  the 
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time  he  was  absent  it  does  not  appear  that  the  defendant 
had  any  place  of  abode  or  residence  in  Brooklyn,  or  in 
this  state ;  no  house  that  he  could  at  that  time  call  his 
home  or  residence. 

"Nothing  appears  that  would  show  that  defendant 
intended  to  retain  his  residence  in  Brooklyn,  ard  although 
the  case  is  a  close  one,  I  think  that  under  the  rule  as  stated 
in  the  cases  above  cited,  the  defendant  was  not  a  resident 
of  this  state  at  the  time  the  attachment  was  granted. 

*'  The  motion  to  vacate  the  attachment  must  therefore 
be  denied,  with  $10  costs,  to  abide  the  event  of  the 
action." 

John  D,  Ahrens  and  Wm.  P.  Chambers^  for  appel- 
lant. 

Frank  J.  Dupignac,  for  respondent. 

By  the  Court. — 0'Gk)RMAN,  J.— This  is  an  appeal  from 
an  order  of  this  court  at  special  term,  denying  a  motion 
made  on  behalf  of  defendant,  Loehr,  to  vacate  an  attach- 
ment issued  against  his  property,  on  the  gi-ound  that  he 
was  a  non-resident  of  the  state  of  New  York. 

The  material  facts,  as  stated  by  the  defendants,  and 
uncontro verted,  are  these : 

Defendant  Loehr  had  been,  before  June,  1884,  a  com- 
mercial traveler  for  a  New  York  establishment,  spending 
much  of  his  time  on  the  road  and  outside  of  the  state  of 
New  York.  He  had  lived  in  Brooklyn  with  his  wife  and 
family,  and,  up  to  that  time,  was  a  resident  of  the  state 
of  New  York.  Finding  his  wife  and  children  ill,  as  he 
'  was  advised  by  his  physician,  of  disease  contracted  by  bad 
sewerage  of  the  house  in  which  he  dwelt,  and  finding 
change  of  air  necessary  for  their  recovery,  he  left  the 
house  in  which  he  had  dwelt.  His  wife's  father  and 
mother  resided  in  Milwaukee,  and,  his  wife  being  then 
pregnant,  he  decided  to  remove  her  and  his  family  to  that 
city,  so  that  they  could  have  the  care  of  their  relatives. 
It  was  no  part  of  his  or  his  wife's  intention  to  reside  per- 
manently in  Milwaukee,  but  it  was  his  and  her  intention 
XXL -6 
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to  return  to  Brooklyn.  They  did  return  to  Brooklyn  on 
Juno  11,  1885.  Their  absence  from  the  state,  in  the 
meantime,  is  attributed  to  the  illness  of  defendant's  wife, 
who  was  deUvered  of  a  child  in  October,  1884,  and  the 
subsequent  illness  of  his  and  her  children. 

The  defendant  Loehr,  before  he  left  Brooklyn,  put  his 
furniture  into  a  storage  house  there,  for  safe  keeping 
until  his  return.  During  the  absence  of  his  wife  and 
family  in  Milwaukee,  the  defendant,  on  his  occasional 
returns  to  New  York  from  his  journeys,  had  no  perma- 
nent dweUing  in  this  state,  but  stayed  temporarily  in 
boarding-houses  in  Brooklyn. 

The  attachment  was  issued  in  April,  1885,  during  the 
absence  of  the  defendant  from  New  York. 

There  is  sufficient  evidence,  in  my  opinion,  to  warrant 
the  conclusion,  that  in  leaving  Brooklyn,  the  defendant 
had  not  the  intention  to  seek  a  domicile  outside  the  state 
of  New  York,  and  that  the  stay  of  his  wife  and  family  in 
Milwaukee  was  not  intended  by  him  or  her  to  be  perma- 
nent, but  was  transitory,  and  that,  during  all  their  absence 
from  New  York,  they  always  had  the  intention  of  return- 
ing to  Brooklyn,  at  some  time  in  the  future  not  fixed. 

The  question  is  not  wholly  free  from  doubt,  and  that 
doubt  has  been,  to  some  extent,  caused  by  the  failure  to 
distinguish  accurately  between  domicile  and  residence. 
These  words  are  often  used  indifferently.  Generally 
speaking,  domicile  and  residence  mean  the  same  thing 
(Kennedy  v.  Ryal,  67  N.  F.  379).  They  have,  however, 
at  least  when  used  in  reference  to  attachment  under  the 
Code,  different  and  distinct  meanings. 

Residence,  combined  with  intention  to  remain,  consti- 
tutes domicile  (2  KenVs  Com.  577). 

Inhabitancy  and  residence  mean  a  fixed  and  perma- 
nent  abode,  a  dwelling-house  for  the  time  being,  as  con- 
tradistinguished from  a  mere  temporary  locality  of 
existence  (20  Johns.  208). 

Residence,  in  attachment  laws,  generally  implies  an 
established  abode,  fixed  permanently  for  a  time,  for  busi- 
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ness  or  other  purposes,  although  there  may  be  an  intent 
existing  all  the  while,  to  return  to  the  true  domicile  (Kone 
V.  Cooper,  43  Ark.). 

The  meaning  of  the  word  resident,  as  used  in  section 
1763  of  the  Code,  was  discussed  in  De  MeU  v.  De  Meli, 
and  it  was  held  that  a  natural  bom  citizen  of  the  United 
States,  who  had  been  for  some  years  dwelling  in  Dresden, 
but  always  stated  his  residence  to  be  in  New  York,  and 
never  had  the  intention  of  obtaining  a  residence  anywhere 
else  than  in  New  York,  had  never  acquired  a  foreign  resi- 
dence ;  that  the  residence  of  a  man  is  changed  only  by  an 
abandonment  of  the  first  place  of  domicile^  with  the  inten- 
tion not  to  return,  but  to  permanently  settle  in  another 
place  (De  Meh  v.  De  MeU,  6  Civ.  Proc.  R.  308). 

In  Dupuy  v.  Wurtz  (53  N.  Y.  556),  the  contention 
was  as  to  the  proper  execution  of  a  will  by  a  citizen  of 
the  state  of  New  York,  who  had  dwelt  continuously  in 
Europe  for  many  years.  The  will  was  executed  in  Nice, 
and  according  to  the  laws  of  New  York.  It  was  held 
that  the  testatrix  had  not  abandoned  her  origiDal  domicile^ 
which  continued  to  be  in  New  York. 

The  question  in  the  case  at  bar,  however,  is  not  as  to 
domicile,  with  reference  to  proper  execution  of  a  will,  but 
as  to  residence  or  non-residence,  as  the  test  of  the  right  to 
attach  property  of  the  defendant. 

In  my  opinion,  actual  cessation  to  dwell  within  the 
state  for  an  uncertain  period,  without  definite  intention 
as  to  any  fixed  time  of  returning,  even  although  a  gen- 
eral intention  to  return  at  some  time  in  the  future  may 
exist,  constitutes  non-residence,  and  warrants  an  issue  of 
an  attachment  under  sections  635  and  636  of  the  Code. 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs. 

Sedgwick,  Ch.  J.,  concurred. 
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THE  PEESIDENT,  &c.  of  the  MANHATTAN  CO.  v. 
WILLIAM  L  PHILLIPS  and  RICHARD  H.  LAIM- 

Special  partnership — compliance  with  statutory  requirements — Evidence — 

testimony  of  interested  witness. 

On  October  1,  1883,  defendant  Laimbeer  was  one  o£  the  three  members 
of,  and  th^  special  partner  in,  the  firm  of  '*  Phillips  &  Co.,"  to  which  firm 
he  had  theretofore  actually  paid  in  as  special  capital  the  sam  of  $20,000. 
On  that  day  said  firm  was  dissolved  by  consent,  and  it  was  agreed  that  a 
new  firm  under  the  name  of  **  William  I.  Phillips,"  should  be  formed  by 
said  Phillips,  one  of  the  members  of  the  old  firm,  as  general  partner, 
and  defendant  Laimbeer  as  special  partner,  the  latter  to  contribute  as  his 
capital  |2O,0O0l  Thereupon,  Phillips  drew  a  check  in  behalf  of  the  old 
firm  for  $20,000^  and  delivered  the  same  to  defendant  Laimbeer  in 
repayment  of  the  special  capital  contributed  by  him  to  said  old  firm, 
which  check  defendant  Laimbeer  deposited  in  his  bank,  making  his  bal- 
ance there  about  $35,000.  On  the  day  previous,  he  had  arranged  with 
said  bank  to  obtain  $20,000  in  bills,  which,  on  October  1,  he  drew  out 
on  his  check,  and  paid  in  cash  to  said  Phillips  as  his  special  capital  in 
the  new  firm,  which  money  was  deposited  in  bank  to  said  new  firm's 
credit.  Thereupon  and  upon  the  same  day  PhiUips  drew  a  check  in  the 
name  of  the  new  firm  to  the  order  of  the  old  firm  for  $20^000,  which  was 
deposited  in  bank  to  the  old  firm^s  credit.  This  check  was  given  without 
any  valid  consideration  to  the  liew  firm,  and,  from  all  that  appears, 
exhausted  its  money  on  that  day.  There  was  no  evidence  that  defend- 
ant Laimbeer  was  aware  of  the  drawing  of  said  last  named  check  by 
Phillips,  or  that  he  in  any  way  assented  to  or  connived  at  it.  JEUld^  in 
an  action  by  a  firm  creditor,  in  which  it  was  sought  to  charge  Laimbeer 
as  a  general  partner^  that  a  verdict  in  Laimbeer's  favor  was  properly 
directed. 

It  was  conceded  by  plaintiffs  that,  on  the  whole  of  Laimbeer's  testimony, 
the  jury  had  the  right  to  find  in  his  favor  on  the  issue  as  to  the  good 
faith  of  his  pa^^mcnt  to  the  new  firm,  but  they  contended  that  as  he  was 
an  interested  person,  the  jury  were  not  bound  to  accept  his  memory, 
and  the  case  should  have  been  submitted  to  them.  Held^  that  this  con- 
tention was  without  weight,  since  Laimbeer^s  testimony  was  not  opposed 
by  that  of  others  not  liable  to  be  impugned  on  the  same  or  any  other 
account 

The  special  partnership  herein  was  formed  October  1,  1883;  the  statutory 
publication  was  begun  in  one  paper  October  6,  1883,  and  in  the  other 
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October  10,  1888.  ffeld^  that  the  publication  was  made  with  BufBcient 
diligence. 
The  articles  of  copartnership  described  the  business  of  the  special  partner- 
ship to  be  ^'  a  general  produce  and  commission  business;**  the  publication 
stated  it  to  be  **  a  general  commission  business.'*  Held,  that  a  certifi- 
cate stating  it  to  be  **  a  general  commission  business,  buying  and  selling 
grain,  flour  and  produce  on  commission/'  described  with  reasonable  cer- 
tainty the  business  to  be  carried  on  by  the  firm. 

Before  Sedgwick,  Ch.  J,,  Truax  and  O'Gorman,  J  J. 

Decided  March  1,  1886. 

Exceptions  ordered  to  be  heard  at  general  term. 

Action  on  promissory  note  made  by  defendants'  firm. 
Laimbeer  defended  on  the  ground  that  he  was  a  special 
partner.  Tlie  hmited  pai'tnership  was  formed  October  1, 
1883,  ajid  its  certificate  was  filed  and  recorded  on  that  day. 
Laimbeer  contributed  $20,000  in  cash  on  the  same  day  as 
special  capital.  The  certificate  stated  the  object  of  the 
business  to  be  "a  general  commission  business,  buying 
and  selling  grain,  flour  and  produce  on  commission."  The 
articles  of  partnership  stated  it  to  be  ' '  a  general  produce 
and  commission  business/'  The  pubUcation  in  the  ''  Reg- 
ister "  commenced  on  October  6,  1883,  and  that  in  the 
"  Real  Estate  Chronicle  "  October  10,  1883.  Both  these 
publications  stated  the  nature  of  the  business  to  be  '^a 
general  commission  business." 

Plaintiff  asked  a  direction  to  the  jury  to  find  a  verdict 
for  plaintiff  on  the  groimds  :  1st.  There  was  no  immedi- 
ate publication  ;  2d.  That  there  was  a  material  variance 
between  the  statement  of  the  nature  of  the  business  to  be 
transacted,  as  embodied  in  the  certificate  and  in  the  ad- 
vertisements.    This  was  denied,  and  an  exception  taken. 

The  plaintiff  asked  to  go  to  the  jury  upon  the  bona 
fides  at  the  original  contribution  by  Laimbeer  of  the 
$20,000  paid  in  by  him  as  special  capital,  which  was  also 
denied,  and  an  exception  taken. 

On  motion  of  defendant's  counsel,  the  court  directed 
a  verdict  in  defendant's  favor,  and  plaintiff  excepted. 
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The  exceptions  were  ordered  to  be  heard  in  the  first 
instance  at  the  general  term. 

Stem  &  Myers,  for  plaintiffs:—!.  By  section  9  of 
the  limited  partnership  act,  the  partners  are  required  to 
publish  the  terms  of  the  partnership  for  at  least  six  weeks, 
&c.,  in  two  newspapers  "immediately  after  such  regis- 
try," &c.  ;  and  it  is  provided  by  the  same  section  that  if 
"  such"  publication  be  not  made,  "the  partnership  shall 
be  deemed  general."  By  the  original  act  of  1822,  the 
publication  was  not  required  to  be  made  "  immediately." 
In  the  present  case,  the  publication  in  the  "Chronicle" 
did  not  commence  until  on  the  tenth  day  after  the  filing 
of  the  certificate.  That  was  not  an  immediate  pubUca- 
tion;  it  was  not  "such"  a  publication  as  the  statute 
requires,  and  therefore  the  parties  did  not  secure  the 
privilege  conferred  by  the  statute.  The  legislature  in- 
tended to  put  a  reasonable  period  to  the  labor  of  a  party 
searching  through  the  files  of  newspapers  so  as  not  to 
require  a  search  for  an  indefinite  period  to  see  whether  a 
publication  had  not  been  made  at  some  tiipe  or  other 
before  giving  the  requested  credit.  That  reasonable  period 
was  secured  by  the  phrase  "for  at  least  six  weeks  imme- 
diately after  such  registry."  That  phrase  has  been  con- 
strued to  mean  six  publications,  once  a  week,  the  first 
publication  to  be  made  in  the  first  week  (Bowen  v. 
Argall,  24  Wend.  496).  In  the  case  of  Smith  v.  Argall  (6 
Sill,  479),  the  court  said,  "  The  statute  is  rigorous  in  its 
terms,  and  those  who  claim  its  benefits  must  show  a  sub- 
stantial conformity  to  its  requirements."  See  also  3  Den. 
435. 

II.  Neither  did  the  certificate  truly  set  forth  the  general 
nature  of  the  business  intended  by  the  articles  to  be  trans- 
acted, nor  did  the  publication  truly  set  forth  the  nature 
of  the  business  specified  in  the  certificate.  In  the  present 
case,  the  articles  of  partnership  show  that  the  business 
intended  to  be  transacted  was  "a  general  produce  and 
commission  business."     That  meant  a  general  produce 
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business  on  their  own  accoimt,  and  not  merely  on  com- 
mission, and  also  a  general  commission  business  unre- 
stricted to  any  particular  sort  of  merchandise.  In  their 
certificate  they  suppressed  the  fact  that  the  firm  was 
formed  to  carry  on  a  general  produce  business  on  their 
own  account ;  and  they  also  suppressed  .the  fact  that  the 
firm  was  formed  to  carry  on  a  general  commission  busi- 
ness in  aU  sorts  of  commodities.  In  the  present  case 
there  was  a  substantial  variance  between  the  certificate 
and  the  pubhcation  in  this  regard.  Both  publications 
described  the  business  as  **a  general  commission  busi- 
ness." This  description  did  not  conform  to  the  original 
articles,  since  it  omitted  the  fact  that  by  the  original 
articles  the  firm  was  formed  to  carry  on,  on  its  own 
account,  "a  general  produce  business."  It  did  not  con- 
form to  the  certificate,  because  it  stated  the  business  to 
be  "a  general  commission  business  ;"  whereas,  by  the 
certificate,  no  general  commission  business  was  formed, 
but  simply  a  business  to  deal  on  commission  in  "grain, 
flour  and  produce."  The  broad  scope  of  the  general 
woi"ds  iu  the  certificate — **a  general  commission  busi- 
ness " — is  narrowed  and  restricted  by  the  special  recital 
of  the  particular  classes  of  goods,  "grain,  fiour  and  pro- 
duce "  (Jackson  v.  Stackhouse,  1  Cow.  122  ;  Mclntyre  v. 
Williamson,  1  Edw.  Ch.  38  ;  Payler  v.  Homersham,  4 
Maul  &  Selw,  425 ;  Van  Hagen  v.  Van  Eenssellaer,  18 
Johns.  420 ;  Elmendorf  v.  Lansing,  6  Cow.  470  ;  8  Wend. 
494  ;  1  Barb.  Ch.  398).  In  Durant  v.  Abendroth  (69  N. 
T.  148),  the  court  said,  "  The  parties  have  made  a  care- 
less, though  no  doubt  innocent  mistake,  but  they  have 
failed  to  comply  with  the  statute,  and  the  special  partner 
is  therefore  deprived  of  its  protection." 

III.  Plaintiff  was  entitled  to  go  to  the  jury  on  the 
question  of  the  bona  fides  of  the  contribution.  The  testi- 
mony showed  that  the  $20,000  was  paid  in  October  1, 
1883.  On  the  same  day  it  was  all  loaned  to  a  previous 
firm  caUed  ^'Phillips  &  Co.,"  of  which  the  defendant 
Laimbeer  was  a  member,  and  in  which  firm  he  was  said 
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to  have  invested  $20,000  as  capital.  On  the  same  day 
Laimbeer  received  the  check  of  the  old  firm  for  $20,000 
as  a  return  of  his  special  capital.  The  old  firm  at  that 
time  could  not  have  paid  that  $20,000  to  Laimbeer 
without  first  obtaining  it  from  the  new  firm.  The  invest- 
ment of  the  $20,000  in  the  new  firm  in  cash  and  the 
receipt  by  Laimbeer  of  the  $20,000  check  of  the  first 
firm  were  simultaneous  acts.  The  old  firm  had  no  assets. 
It  paid  Laimbeer  $20,000  on  October  1,  1883,  out  of  the 
money  of  the  new  firm.  An  hour  or  two  after  the  new 
firm  started  (it  was  the  firm  that  made  the  note  here  sued 
on)  it  had  not  a  cent  of  capital.  It  had  all  been  paid  out 
and  had  all  gone  back  to  Laimbeer.  We  claim  the  jury 
had  the  right  to  find  that  when  the  $20,000  was  paid 
into  the  new  firm,  it  was  paid  in  on  the  understanding 
that  it  should  be  used  to  enable  the  old  firm  to  return  the 
same  amoimt  to  Laimbeer.  If  the  jury  had  such  right 
and  had  so  found,  then  the  $20,000  was  not  paid  in 
''  in  good  faith  ^'  within  the  meaning  of  the  statute  (Met- 
ropolitan Bank  v.  Sirret,  97  N.  Y.  320). 

We  concede  that  upon  the  whole  of  Laimbeer's  testi- 
mony the  jury  had  the  right  to  find  in  his  favor  on  that 
issue.  But  he  was  an  interested  party  ;  and  though  he 
was  not  directly  contradicted,  yet  the  jury  had  the  right 
from  the  proven  circumstances  to  draw  an  inference  ad- 
verse to  Laimbeer,  and  were  not  bound  to  accept  his  mem- 
ory in  his  own  favor  (McNulty  v.  Hurd,  S6  N.  Y.  547). 

WincJiester  Brittorty  for  defendant  Laimbeer. 

By  THE  Court. — O'Gorman,  J.— The  learned  trial  judge 
directed  that  the  jury  find  for  the  defendant  Laimbeer,  and 
that  the  exceptions  be  heard  first  at  general  term. 

The  chief  contention  is,  whether  defendant  Laimbeer 
was  a  special  or  a  general  partner  in  the  firm,  carrying  on 
business  in  New  York  under  the  name  of  "William  I. 
Phillips,"  and  the  decision  will  depend  on  the  question, 
whether  he  did  *^  actually  and  in  good  faith  "  pay  into  the 
common  stock  of  that  firm  $203  000. 
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The  defendant  Laimbeer  had  been,  before  October  1, 
1883,  a  partner  in  the  firm  of  "  Phillips  &  Co.,"  the  mem- 
bers of  which  were,  WiUiam  I.  Phillips — ^its  financial  and 
managing  partner,  Frederick  Philhps — who  did  the  out- 
side business,  and  Laimbeer — who  claimed  to  have  been  a 
special  partner,  and  who  had  actually  put  $20,000  into  the 
firm.  That  firm  came  to  an  end  by  mutual  consent  on 
October  1,  1883,  and  it  was  agreed  between  said  William 
I.  Phillips  and  Laimbeer,  that  a  new  firm  should  be  com- 
posed of  William  I.  Phillips,  the  general  partner,  and 
Laimbeer,  the  special  pai-tner,  the  latter  putting  into  that 
firm  also,  the  sum  of  $20,000.  The  name  of  the  new  firm 
was  to  be  "William  L  PhiUips." 

About  noon  on  October  1,  1883,  William  I.  PhiUips 
and  Laimbeer  met  at  Laimbeer's  office  in  New  York,  for 
the  purpose  of  closing  the  connection  of  Laimbeer  with 
the  old  firm,  and  starting  the  new  firm.  The  first  thing 
to  be  done,  was  to  pay  back  to  Laimbeer  the  $20,000  he 
had  contributed  as  special  partner  to  the  old  firm  of 
"  PhiUips  &  Co ;"  and  to  that  end,  Wilham  I.  Phillips, 
as  representing  the  old  firm,  drew  a  check  of  that  fii-m  on 
the  Manhattan  Bank  for  $20,000,  dated  October  1,  1883, 
payable  to  Laimbeer,  or  his  order.  This  check  Laimbeer 
deposited  on  that  day  in  the  Produce  Exchange  Bank,  in 
which  he  had  been  for  a  long  time  a  depositor  and 
director.  On  the  morning  of  that  day,  he  had  in  that 
bank  to  his  credit,  and  subject  to  his  draft,  $13,670.42, 
and  this  check  raised  his  balance  to  about  $35,000.  On 
the  preceding  day,  he  had  arranged  with  the  cashier  of 
that  bank,  to  have  for  him  twenty  bank  bills  of  one 
thousand  dollars  each,  and  on  October  1,  he  got  these 
bank  bills,  giving  his  check  for  the  amount  to  the  Produce 
Exchange  Bank.  The  money  so  contributed  by  Laimbeer 
to  the  old  firm  having  been  thus  repaid  him  by  William 
I.  Phillips,  as  representing  the  old  firm,  Laimbeer  handed 
to  him,  as  general  partner  of  the  new  firm  of  *^  William 
I.  Phillips,"  the  twenty  one-thousand-dollar  bank  notes, 
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and  these  bank  notes  were,  on  that  day,  deposited  in  the 
Manhattan  Bank  to  the  credit  of  the  new  firm. 

So  far,  all  seems  to  have  been  done  correctly,  and 
according  to  the  proper  intention  of  the  parties.  On  the 
same  day,  however,  William  I.  PhiUips  drew  a  check  of 
the  new  firm  for  $20,000,  payable  to  the  order  of 
'*  Phillips  &  Co.,"  the  old  firm.  This  was  the  first  check 
drawn  in  the  name  of  the  new  firm,  and  it  was  indoi:sed 
in  the  handwriting  of  William  I.  PhiUips,  thus — "depos- 
ited by  Phillips  &  Co."  This  check  was  deposited  on 
that  day  to  the  credit  of  "Phillips  &  Co.,"  the  old  firm, 
in  the  Manhattan  Bank,  and  was  given  without  any  vaUd 
consideration  moving  to  the  new  firm,  and,  from  all  that 
appears,  exhausted  all  the  money  of  the  new  firm  on  that 
day. 

There  is  no  evidence  that  defendant  Laimbeer  was 
aware  of  the  drawing  of  that  check  by  William  I. 
Phillips,  or  that  he  in  any  way  assented  to  or  connived 
at  it.     There  is  no  apparent  motive  for  his  doing  so. 

It  is  conceded  by  the  plaintiffs,  that  on  the  whole  of 
Laimbeer's  testimony,  the  jury  had  the  right  to  find  in 
his  favor  on  that  issue ;  but  they  claim  that  he  was  an 
interested  person,  and  that  the  jury  were  not  bound  to 
accept  his  memory  in  his  own  favor,  and  that  the  case 
should  have  been  sent  to  the  jury. 

That  argument  would  have  weight,  if  his  testimony 
had  been  opposed  by  that  of  others,  not  liable  to  be 
impugned  on  the  same  or  any  other  account.  But  in  this 
case,  I  can  find  no  testimony  from  which  an  inference  can 
be  fairly  derived,  that  Laimbeer  had  knowledge  of,  or 
was  a  party  to,  or  was  in  any  way  responsible  for  the 
drawing  of  that  check. 

Proof  of  fraud,  although  it  may  seldom  be  sustainable 
by  dii'ect  evidence,  but  must  be  gathered  from  circum- 
stances, must  yet  not  be  left  to  mere  conjecture  and  sur- 
mise. The  inferences  must  be  founded  on  facts,  and  be 
their  legitimate  consequence.  There  is  nothing  in  the 
facts  of  the  case,  which  would  sustain  a  verdict  adverse 
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to  him  on  that  question,  and  in  so  holding,  no  error  was 
committed  by  the  trial  judge. 

As  to  the  other  objections  to  the  existence  of  a  special 
partnership,  they  are,  in  my  opinion,  not  well  taken.  The 
publication  of  the  terms  of  the  limited  partnership  was 
made  with  reasonable  diUgence,  and  without  any  unrea- 
sonable delay.  The  certificate  filed  described,  with  reason- 
able certainty,  the  nature  of  the  business  to  be  carried  on 
by  the  firm. 

The  judgment  should  be  for  defendant  Laimbeer,  with 
costs. 

Sedgwick,  Ch.  J.,  concurred. 


FRANK    McQUADE,    Respondent,     v.    THE     MAN- 
HATTAN RAILWAY  CO.,  Appellant. 

Bailroads — Eapid  transit — Negligeiuie — dtUy   to  ghe  signal    of  starting^ 

&e. 

It  is  the  duty  of  a  railway  company  professing  to  provide  rapid  transit, 
and  making  short  stops  at  its  stations,  to  give  to  intending  passengers, 
for  their  safety,  clear  and  intelligible  signals  indicating  when  it  ceases  to 
be  safe  or  prudent  to  board  the  train. 

Accordingly,  where  it  appeared  that  plaintiff,  desiring  to  enter  one  of 
defendant's  cars  which  had  stopped  at  a  station  to  receive  passengei's, 
followed  close  upon  others  who  were  hurrying  thereon,  and  while  in  the 
act  of  putting  his  foot  on  the  platform  to  enter,  and  holding  the  railing 
with  his  ha^d,  was  prevented  from  making  his  footing  good,  by  the 
conductor,  who  endeavored  to  close,  and  did  partly  close  the  gate  upon 
his  foot,  catching  it  thereunder,  and  dragging  him  with  the  train  which 
then  started  to  move ;  whereupon  plaintiff  was  pulled  on  to  the  platf onn 
by  the  conductor  and  passengers  thereon,  and  fell,  sustaining  severe 
injuries ;  it  further  appearing  that  at  the  time  plaintiff's  foot  was  so 
caught,  the  train  was  not  moving,  and  though  the  conductor's  arm  was 
raised  in  view  of  plaintiff,  as  if  to  take  hold  of,  or  as  if  holding  the  bell 
rope,  no  bell  had  been  rung,  or  was  ringing,  nor  was  any  other  signal 
given  that  the  train  was  about  to  move,  or  that  the  proper  and  safe  time 
for  boarding  it  had  passed.  In  an  action  for  damages  for  defendant's 
negligence, 

Ueld^  a  proper  case  to  go  to  the  jury. 
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Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J. 

Decided  March  1,  1886. 

Appeal  from  judgment  in  favor  of  the  plaintiff,  and 
from  order  denying  the  motion  for  a  new  trial  on  the 
minutes. 

Action  for  damages  for  injuries  alleged  to  have  been 
caused  by  the  negUgent  acts  of  defendant's  servants. 
The  facts  appear  in  the  opinion. 

Davies  &  RapallOj  for  appellant. 

Morris  &  Donnelly ^  for  respondent. 

By  the  Court. — O'Gorman,  J. — The  defendant  con- 
tends in  this  case  that  the  learned  trial  judge  erred  in 
denying  the  motion  to  dismiss  the  complaint,  and  also  in 
denying  certain  requests  to  charge  made  by  the  defend- 
ant's counsel,  and  denying  also  a  motion  for  a  new 
trial. 

When  the  plaintiff  rested  his  case,  the  trial  judge 
would  not  have  been  justified  in  holding,  as  matter  of  law, 
that  the  plaintiff  had  not  shown  that  he  was  free  from 
neghgence,  and  that  the  defendant  had  been  guilty  of  neg- 
Ugence  which  caused  the  disaster,  and  in  refusing  to  sub- 
mit the  case  to  the  jury  on  the  evidence. 

The  facts,  as  they  then  appeared,  wei-e,  that  the 
plaintiff,  desiring  to  get  on  board  a  car  of  th«  defendant 
going  north,  at  the  Forty-first  street  station,  and  at  that 
moment  following  at  the  heels  of  others  who  were  hurry- 
ing on  the  car,  which  had  then  stopped  at  the  station  to 
admit  passengers,  while  in  the  act  of  putting  his  foot  on 
the  front  platform  of  the  third  car  in  the  train,  and  hold- 
ing the  raihng  by  his  hand,  was  prevented  from  making 
his  footing  good  by  the  act  of  the  conductor  on  the  plat- 
form, who,  at  the  same  moment,  endeavored  to  close,  and 
*  partly  closed  the  gate,  catching  plaintiff's  right  foot  under 
it.    The  car  had  not,  at  that  time,  begun  to  move.     The 
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conductor's  arm  was  raised  as  if  to  take  hold  of,  or  as  if 
actually  holding  the  bell  rope,  but  no  bell  had  been  rung, 
nor  was  any  ringing,  and  no  signal  was  given  that  the 
train  was  immediately  to  move,  or  that  the  proper  and 
safe  time  to  get  on  board  of  it,  had  passed.  The  train  did 
move,  while  the  plaintiffs  foot  was  tRus  caught  by  the 
gate,  which  even  then  was  not  wholly  closed,  and  the 
plaintiff  was  pulled  on  to  the  platform  by  the  conductor 
and  the  passengers  standing  on  the  platform,  where  he 
fell  down  receiving  severe  injuries. 

It  is  hard  to  see  what  had  happened  to  give  the  plaint- 
iff any  warning  that  the  proper  time  to  get  on  the  car  had 
passed.  The  gate  to  the  platform  was  open.  Other  per- 
sons immediately  preceding  the  plaintiff,  were  in  the  act 
of  getting  on  the  platform.  The  fact  that  the  conductor 
had  his  hand  raised  on  the  bell  rope,  in  view  of  the  plaint- 
iff was  not  an  inteUigible  signal  that  it  was  too  late  for 
plaintiff  to  get  on  board,  or  that  the  conductor  would  not 
wait  until  the  few  seconds  would  have  elapsed,  during 
which  the  plaintiff's  entry  on  the  platform  could  have 
been  safely  completed  ;  or  that  the  conductor,  regardless 
of  plaintiffs  effort  to  get  on  board,  would  have  endeavored 
to  shut  the  gate  against  him.  No  negligence  of  the  plaint- 
iff appears  in  this  evidence,  which  contributed  to  the 
accident.  He  seems  to  have  taken  all  the  ordinary  meas- 
ures to  put  to  its  proper  use,  the  right  to  ride  on  the 
defendant's  car,  for  which  he  had  just  paid,  and  certainly 
the  defendant  was  bound  to  give  him  reasonable  oppor- 
tunity and  f acihties  to  get  on  the  car. 

The  duty  of  a  railway  company,  professing  to  provide 
rapid  transit,  of  making  short  stops  at  their  stations, 
would  naturaUy  impose  on  them  the  duty  of  giving  to 
passengers,  for  their  safety,  clear  and  intelligible  signals 
indicating  when  it  had  ceased  to  be  safe  or  prudent  to 
board  the  train. 

The  defendant's  exceptions  were  not  well  taien,  either 
to  the  ruUngs  or  charge  of  the  trial  judge. 

The  case  was  submitted  to  the  jury,  as  it  ought  to  have 
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been,  on  all  the  evidence,  and  their  evidence  should  not 
be  distui'bed. 

The  judgment  and  order   appealed  from  should  be 
affirmed,  with  costs. 

Sedgwick,  Ch.-J.,  concurred. 


CHARLES   K   WILLIS,    Respondent,    v.    WILLIAM 

BELLAMY,  et  al..  Appellants. 

Lis  pendetM — cancellation  of. 

In  an  action  to  compel  specific  performance  of  an  agreement  to  convey  real 
estate  or  for  the  return  of  $000  paid  by  plaintiff  on  account  of  the  pur- 
chase price,  the  court  at  special  term  adjudged  that  defendants  were 
unable  to  convey  and  plaintiff  was  not  entitled  to  specific  performance, 
but  had  a  lien  on  the  premises  for  said  $500  and  interest  This  judg> 
ment  the  general  term,  on  defendant's  appeal,  reversed,  and  ordered  a 
new  trial  as  to  some  of  the  defendants.  Pending  a  motion  for  re-argu- 
ment, defendant  moved  that  the  lis  pendens  filed  in  the  action  be  can- 
celed. 

Heldf  that  as  none  of  the  events  provided  for  in  section  1674,  Code  Civ. 
Pro.,  had  occurred,  the  motion  was  properly  denied. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J 

Decided  March  1,  1886. 

Appeal  on  the  part  of  the  defendants  from  an  order 
denying  a  motion  for  the  cancellation  of  a  lis  pendens 
filed  by  plaintiff. 

Burnett  &  Whitney^  and  Edward  B,  Whitney,  for 
appellants. — I.  This  motion  was  proper  if  plaintiff  could 
make  no  further  claim  for  a  conveyance  of  the  property 
in  this  action.  The  provision  of  Code  Civ.  Pro.  §  1674, 
as  to  final  judgment  is  new,  and  has  not  previously  been 
construed.  But  it  need  not  be  construed  to  require  a  final 
judgment  terminating  the  whole  Utigation,  as  distin- 
guished from  the  particular  lis,  which  is  referred  to  in 
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the  notice  as  pendens,  A  statute  is  to  be  construed 
according  to  its  intent — to  the  mischief  aimed  at,  and  the 
remedy  sought.  The  mischief  aimed  at  by  the  new  pro- 
vision of  the  Code,  was  that  no  provision  existed  for 
removing  lis  pendens  notices  after  they  had  become  use- 
less to  plaintiff,  while  still  harmful  to  defendant,  and  this 
lis  pendens  is  useless  to  plaintiff  in  any  sense  recognized 
by  the  law,  if  he  can  never  have  specific*  performance. 
The  language  of  the  statute  does  not  restrict  the  court  to 
a  needlessly  narrow  application  of  it.  When  an  action  is 
divisible,  there  may  be  more  than  one  final  judgment  in 
it,  as  we  shall  see  ;  and  the  Code  does  not  in  terms  call 
for  "  the  final  judgment  therein  terminating  the  whole 
action."  As  against  anything  but  the  most  precise  verbi- 
age, the  intent  governs  (Smith  v.  People,  47  N.  Y.  330). 
Rspecially  'Hhe  statutes  regulating  the  mode  of  proced- 
ure, like  all  rules  of  practice,  should  be  liberally  constiTied 
in  furtherance  of  justice  "  (Hartnet  v.  Wandell,  60  N.  Y. 
346). 

n.  Plaintiff  could  make  no  further  claim  for  a  convey- 
ance of  the  property  in  this  action.  This  motion  was 
opposed,  and  apparently  denied,  on  the  ground  that 
plaintiff  could  raise  the  question  of  specific  performance 
on  the  new  trial,  which  has  been  ordered  by  the  court  on 
defendants'  appeal.  But  that  portion  of  the  judgment 
which  denied  specific  performance,  not  having  been 
appealed  from  by  defendants  (See  Willis  v.  Bellamy, 
52  Super.  Ct.  373),  was  not  before  the  court ;  and  the 
court  did  not  have  any  jurisdiction  to  consider  it  (Kel- 
sey  V.  Western,  2  N.  Y.  500).  Nor  did  the  court  con- 
sider it.  Their  order  was  '^  that  the  said  judgment,  so 
far  as  appealed  from  by  said  defendants,  be  reversed,  a 
new  trial  ordered,"  &c.  The  plaintiff  and  the  court  below 
apparently  fell  into  the  error  of  following  the  cases  which 
hold  that  a  new  trial  ordered  in  an  action  at  law,  must  be 
a  new  trial  of  all  the  issues.  See  Story  v.  N.  Y.  &  Har- 
lem R.  E.  Co.  (6  N.  Y.  85).  This  is  because  a  judgment 
at  law  is  a  unit ;  for  the  same  reason,  such  a  judgment 


96  WILLIS  «.  BELLAMY. 


Appellants*  points. 


cannot  be  partially  reversed,  and  cannot  be  partially 
appealed  from  (CromweU  v.  Burr,  12  Week.  Dig,  120). 
If  this  technical  rule  applied  to  all  judgments,  the  Code 
would  not  expressly  provide  for  partial  appeals  (§  1300),* 
and  for  partial  reversals  (§  1317).  The  rule  is  so  technical 
and  arbitrary  that  it  is  not  to  be  extended.  It  is  not 
extended  even  to  judgments  at  law  covering  several 
causes  of  action,  which  have  frequently  been  affirmed  as 
to  one  cause  of  action,  while  a  new  trial  is  ordered  as  to 
another.  See  Lawson  v.  Pickney  (40  Super.  Ct.  187) ; 
Goodsell  V.  Western  Union  Tel.  Co.*  It  has  never  been 
carried  further  than  to  deny  the  right  to  split  a  single 
legal  cause  of  action  involving  various  items,  as  in  Wol- 
stenholme  v.  Wolstenholme  File  Manufacturing  Co.  (64 
N.  Y.  272).  And  the  opinion  in  that  case  concedes  the 
propriety  of  a  partial  reversal  of  an  equitable  judgment. 
When  the  reversal  is  partial,  the  new  trial  is,  of  course, 
partial  also  (Adair  v.  Brimmer,  95  N.  Y.  35).  The  fact 
that  the  question  was  still  open  in  this  court,  whether  the 
whole  complaint  shall  be  dismissed  as  against  the  defend- 
ants Anna  M.  Bellamy  and  Katharine  B.  Johnson,  cannot 
aflfect  the  decision  of  the  present  motion.  That  question 
turns  upon  plaintiff's  claim  to  make  the  amount  of  his 
$500  deposit  a  lien  upon  their  land,  and  recover  it  from 
them  ;  which  claim  is  so  totally  inconsistent  with  specific 
performance,  that  entering  judgment  for  the  one  relief 
waived  the  other  (Murphy  v.  Spaulding,  46  N.  F.  556). 
It  may  be  suggested  that  the  special  term  held  it  proper 
under  the  complaint  to  grant  specific  relief  against  the 
land — namely,  to  make  the  S500  a  lien  upon  it.  It  would 
be  proper  to  consider  such  a  suggestion  if  the  notice  were 
a  notice  of  that  claim.  Such  a  notice  would  be  not  only 
inconsistent  with,  but  vastly  less  harmful  to  defendants 
than  the  present  notice  of  claim  for  the  whole  land. 

III.   The  court  below  has  not  exercised  its  disci^etion 
one  way  or  the  other,  denying  the  motion  as  premature. 


Reported  supra^  46. 
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Williara  Settle,  for  respondent. 

By  the  Court. — O'GtOrman,  J. — The  question  in  dis- 
pute in  this  case  is  whether  a  notice  of  lis  pendens j  duly 
filed,  should  be  cancelled  before  the  entry  of  final  judg- 
ment in  the  action. 

A  motion  by  defendants  for  cancellation  of  the  lis 
pendens  here,  was  made  at  the  special  term  of  this  court 
and  denied,  on  the  ground  that  the  motion  was  premature, 
and  from  this  decision  the  defendants  appeal. 

It  was  a  matter  resting  in  the  discretion  of  the  court, 
and  the  decision  should  not  be  disturbed  without  manifest 
cause. 

The  action  was  to  compel  specific  performance  of  an 
agreement  to  convey  title  to  real  estate,  or  for  the  return 
to  plaintiff  of  $500  paid  on  account  of  the  purchase  money. 
The  action  was  tried  at  special  term,  and  the  court 
adjudged  that  the  defendants  wei*e  unable  to  convey,  and 
that  the  plaintiff  was  not  entitled  to  specific  performance, 
but  had  a  hen  on  the  premises  in  question  for  the  money 
so  paid  by  him,  with  interest.  From  this  judgment,  the 
defendants  appealed  to  the  general  term  of  this  court,  by 
whom  the  judgment  was  reversed  and  a  new  trial  was 
ordered  as  to  some  of  the  defendants.  An  apphcation 
was  afterwards  made  to  the  general  term  for  re-argument, 
which  has  not  yet  been  decided. 

The  Code  of  Civil  Procediure  provides  in  section  1674 
that  after  the  action  is  settled,  discontinued,  or  abated,  or 
final  judgment  is  rendered  therein  against  the  party  filing 
the  notice  of  lis  pendens  and  the  time  to  appeal  has 
expired,  .  .  .  the  court  may,  in  its  discretion,  on 
motion,  direct  that  the  notice  of  lis  pendens  be  canceled 
of  record. 

None  of  these  events  has  taken  place  in  this  action. 
The  right  to  file  a  notice  of  lis  pendens  is  statutory 
{Code,  §  1670),  and  the  provisions  of  the  statute  should  be 
strictly  followed  in  all  their  essential  requirements. 

Vol.  XXL— 7 


98  EMMERICH  v.  HEFFERAN. 

Statement  of  the  Case. 

The  order  appealed  from  must  be  aflfirmed,  with  $10 
costs. 

Sedgwick,  Ch.  J.,  concurred. 


ADAM   EMMERICH,    Appellant,    v.    PETER    HEF- 
FERAN, ET  AL. ,  Respondents. 

Creditor^  action — toheri  lies — evidence  of  fraudulent  intent, — N^ew  trial  on 

ground  of  newly  discovered  evidence. 

An  action  by  a  judgment  creditor  to  set  aside  conveyances  on  the  <^und 
that  they  were  made  to  hinder,  delay  and  defraud  creditors,  cannot  be 
maintained  upon  proof  merely  that  the  conveyances  were  made  without 
consideration,  and  while  the  indebtedness  to  plaintiff  existed. 

Northampton  Bank  o.  Kidder,  50  Super,  Gt,  246,  followed,  as  to  granting 
new  trial  on  ground  of  newly  discovered  evidence. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'GtORMAn,  J  J. 

Decided  March  1,  1886. 

ft 

Appeal  from  a  judgment  in  favor  of  the  defendant, 
and  also  from  an  order  refusing  plaintiff's  motion  for  a 
new  trial  made  subsequent  to  the  trial,  on  a  case  made, 
and  on  the  groxmd  of  newly  discovered  evidence. 

The  action  was  brought  by  a  judgment  creditor  to  set 
aside  certain  conveyances  made  by  his  debtor. 

The  judge  before  whom  the  action  was  tried,  found 
that  plaintiff's  claim,  for  which  he  subsequently  obtained 
judgment  against  defendant  Peter  Hefferan,  was  in 
existence  in  and  prior  to  December,  1882  ;  that  on  Decem- 
ber 29,  1882,  said  defendant  transferred  his  property  to 
his  wife  through  their  son,  for  the  consideration  of  $1, 
and  at  the  same  time  took  back  from  her  a  power  of 
attorney,  authorizing  and  empowering  him  to  collect  the 
rents  thereof,  and  also  to  mortgage,  sell  and  convey  the 
property  ;  that  action  was  commenced  on  plaintiff's  claim 
in  January,  1883,  and  on  August  2,  1883,  judgment  was 
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entered  and  execution  issued  and  returned  unsatisfied; 
that  this  judgment  was  opened,  and  thereafter  judgment 
was  again  rendered  in  favor  of  plaintiff,  and  execution 
issued  thereon,  and  returned  unsatisfied. 

The  alleged  newly  discovered  evidence  upon  which  the 
application  for  a  new  trial  was  based,  wa«  the  testimony 
of  one  Mooney,  who  was  present  at  the  making  of  the 
transfers  in  question,  to  the  effect  that  the  defendant 
Peter  Hefferan  told  him  that  certain  parties  had  claims 
against  him  for  a  house  in  Fortieth  street,  which  he  had 
sold  (which  was  plaintiff's  claim),  and  that  he  did  not 
propose  they  should  get  a  cent,  which  was  the  reason  why 
he  was  making  the  transfer ;  and  that  the  said  Catharine 
Hefferan,  when  the  transfer  was  being  made,  declared 
that  the  property  still  belonged  to  her  husband,  and  that 
he  could  have  it  whenever  he  wanted  it.  And  also  testi- 
mony taken  in  supplementary  proceedings,  subsequent  to 
the  trial,  in  which  proceedings  defendant  Peter  Hefferan 
testified  that  the  property  transferred  belonged  to  him 
and  was  earned  with  his  own  labor ;  that  it  was  all  the 
property  he  had;  that  he  transferred  it  to  his  son  for 
nothing,  who  conveyed  it  to  his  mother ;  and  that  at  and 
prior  to  such  transfer  he  knew  of  the  claim  of  plaintiff 
being  made  against  him,  also  that  whatever  moneys  he 
had  since  made,  he  had  also  turned  over  to  her ;  and  the 
defendant,  Catharine  Hefferan,  testified  that  she  gave 
nothing  whatever  for  the  property,  but  received  it  as  a 
present  from  her  son,  and  that  she  did  not  know  whether 
she  was  at  the  office  when  the  deeds  were  executed. 

On  the  motion  for  a  new  trial  on  the  case  and  on  the 
ground  of  newly  discovered  evidence,  the  following  opin- 
ion was  delivered : 

"Ingraham,  J. — ^It  is  evident  from  an  examination  of 
the  case  as  settled,  and  the  affidavits,  that  the  action  was 
tried  by  plaintiff's  attorney  upon  the  theory  that  it  was 
only  necessary  for  him  to  prove,  to  entitle  plaintiff  to  a 
judgment,  that  the  conveyances  made  by  Peter  Hefferan 
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to  his  wife  were  made  without  consideration,  and  made 
at  the  time  the  indebtedness  to  the  plaintiff  was  in  exist- 
ence. The  judge  before  whom  the  case  was  tried  held 
that  that  was  not  sufficient,  and  dismissed  the  complaint. 
That  decision  I  shaU  not  review  on  this  motion,  but  will 
leave  the  plaintiff,  if  he  wishes  to  review  the  judgment, 
to  his  appeal. 

^^  In  the  case  of  the  Northampton  Bank  v.  Kidder  (50 
Super.  Ct.  246),  in  affirming  an  order  denying  a  motion 
for  a  new  trial,  the  court  says  :  *  To  grant  a  pai-ty  a  new 
trial  after  such  determination,  in  order  to  enable  him  to 
prove  what,  upon  the  first  trial,  he  considered  and  treated 
as  inunaterial  and  irrelevant,  though  involved  in  the 
issues,  would  not  be  sanctioned  by  authority,  but  on  the 
contraiy,  would  establish  a  dangerous  precedent,  for  in 
every  such  case  a  party  must  be  held  bound  by  the  course 
pursued  by  his  counsel.  H  the  rule  wei-e  otherwise,  all  a 
defeated  party  would  have  to  do  in  order  to  obtain  a  new 
trial  would  be  to  retain  new  counsel  and  start  a  new  the- 
ory.' 

^^  It  does  not  appear  but  that  the  plaintiff  could  have 
called  the  defendant  or  defendants'  son,  through  whom 
the  conveyance  was  made,  as  witnesses  on  the  trial,  and 
the  fact  that  on  a  subsequent  examination  in  supplemen- 
tary proceedings  the  defendant  Peter  Hefferan  testified  to 
the  existence  of  a  state  of  facts  at  the  time  of  the  convey- 
ance that  would  have  aided  plaintiff  if  such  testimony  had 
been  given  on  the  trial,  is  not  under  the  rule  ground  for 
granting  a  new  trial.  The  fact  that  since  the  trial  plaint- 
iff has  discovered  evidence  of  declarations  made  by  the 
grantor  to  the  grantee  is  not  such  newly  discovered  evi- 
dence as  would  justify  the  granting  of  this  motion. 
These  declarations  would  be  only  evidence  as  against  the 
party  making  them  and  would  be  material  only  for  the 
purpose  of  showing  the  intent  with  which  the  convey, 
ances  were  made.  As  before  stated,  however,  it  is  evi- 
dent that  plaintiff  did  not  consider  that  direct  evidence  of 
the  defendants'  fraudulent  intent  was  necessary.    Under 
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all  the  circumstances,  I  do  not  think  that  plaintiff  has 
made  out  a  case  that  would  justify  me  in  granting  this 
motion. 

"Motion  must,  therefore,  be  denied,  with  $10  costs 
to  the  defendant  to  abide  the  event." 

Wm.  O.  McCreQy  for  appellant. 

Taumsendy  Dyetty  dk  EinsteiUy  for  respondents. 

By  the  Court.  —  0'Gk)BMAN,  J.  —  This  action  was 
brought  by  the  plaintiff,  a  judgment  and  execution  cred- 
itor of  defendant,  Peter  Hefferan,  to  set  aside  a  volun- 
tary conveyance  of  I'eal  estate  made  by  him  to  his  wife, 
through  their  son  as  intermediary,  and  without  any  valu- 
able  consideration,  on  the  ground  that  the  same  was  made 
with  intent  to  hinder  delay  and  defraud  creditors. 

The  action  was  tried  at  special  term  without  a  jury. 
Judgment  was  entered  for  the  defendant,  and  from  tMs 
judgment  the  plaintiff  appeals. 

It  is  the  law  that  no  conveyance  shall  be  adjudged 
fraudulent  as  against  creditors  and  purchasers,  solely  on 
the  ground  that  it  was  not  founded  on  a  valuable  con- 
sideration (Grenesee,  etc.  Bank  v.  Mead,  92  N.  Y.  637 ;  2  R, 
S.  ch.  137,  §  4).  Fraudulent  intent  must  be  proved  as 
matter  of  fact,  either  directly  or  by  necessary  inference, 
and  at  the  triad  of  this  case,  no  such  proof  was  made. 

The  learned  trial  judge  did  not  find  any  fact  tending 
to  -prove  fraudulent  intent,  nor  was  he  requested  by  the 
learned  counsel  for  the  plaintiff  to  do  bo  ;  and  the  judge 
did  find,  as  a  fact,  that  the  conveyances  were  not  made 
with  fraudulent  intent. 

In  some  cases  of  this  kind,  it  has  been  an  important 
inquiry,  whether  the  i)erson  making  the  conveyance  as  to 
which  fraud  was  imputed,  was,  at  the  time  the  convey- 
ance was  made,  without  means  sufiicient  to  pay  his  debts 
(Cole  V.  Tyler,  65  JV.  F.  73;  Popfinger  v.  Yutte,  49 
Super.  Ct.  312 ;  Dunlap  v.  Hawkins,  59  N.  Y.  342 ;  Fox 
V.  Moyer,  54  Id.  125  ;  Gtenesee,  etc.  Bank  v.  Mead,  supra). 
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1^  zn.  iii:»  siii'j^T^  W3i§  pn^ioced  in  the  case  at 
3£r  jMrUi^jL  icp«^as  ^v  hare  been  tried  on  the  the- 
pir:«:c  :£  issB  cccnfjazices  haTing  been  made 
"vir^.ii:  'Z^jos^'jdriziiiJi,  ami  while  the  indebtedness  to 
jiiUimE  "im-Cr:*!.  was  aiSiieES  to  entitle  plaintiff  to  a 
jiiijieiii:  zi  iis  di-^  -c  Tbe  Leonaed  trial  judge  wasright 
ui  ii  Mlinir  .cifcrwi:=e. 

A  zu.ci.n  was  azuftie  :i£  specsil  term  for  anew  trial,  on 
zhe  ^.rvr.ii  -£  -fv^iihriiii^r.  li^t:  vertd  ^nce  the  trial,  tending 
^.  :=ii».^  itrf-rTTif.trr^'  ±ra;i*i:ili^i:  indent-  From  the  denial 
'.f  :Iu^  :ni:o.n  an  txcz/eal  5&  aI<o  Liken. 

IzL  tlse  caz^e  :t  y  :r±aEircon  Bank  r.  Eldder  (50  Super. 
Cf.  ±^'  .  ^e  prp^r  nLe  as  to  granting  or  denying 
a  ni<  d«.n  rt  ziii&  irrd  2^  <:i«rflriy  laid  down. 

TjLe  zcficiLG.  was  oJdresE^d  to  the  discretion  of  the 
I'vcm.  azii  we  5ee  no  r«^.  a  to  d«:.abt  bat  that  in  this  case, 
tine  •iiecr»rti«:n  was  rnxwiiy  e:xerceed. 

The  T^jfenens  is  aSnned.  with  costs^  and  the  motion 
i:r  a  new  trial  fe  Uienitd.  with  ;?10  cosls.. 

Sedgwicc.  Ch,  J.«  CQQCurred. 


CHARLES  F.  BERWIXD,  et  Jki.,  Aphoxasts,  r.  THE 
GEE£XWICH  DiSURANXE  Co.,  Respondent. 

JLf^-ui  i\jiir*£nA»^tiMtC'r^\uum,  wJUk.  prvof  ^  amiktiaX  to  recovery. — 


In  :ui  jccca  ca  a  F*^:ot  of  marine  insaranoe.  the  protest  of  the  captain, 
wliioh  >c:u<*d  tL&t  the  boat  had  spnmg  a  leak  and  had  sank,  was  given 
in  <%  :«ieaL*«  as  part  of  a  nocke  of  loss  that  the  potkj  proTided  should  be 
:««rrv>f\I  up?a  th.e  izisurenL  The  declaratioos  contained  therein  were  not 
>ao^^  to  b«  tme.  iZVr-2.  not  eridence  on  the  main  issues  in  the  case, 
tf.  A.  as  tk>  the  loss  and  its  cause. 

liv:icrv  the  poiicT  excepts  from  the  perils  insured  against  those  arising 
tVoi  "' rottenaess*  inherent  defects  and  other  unseaworthiness,*'  the 
as:f>ur^  tv>  recorer  thereon,  must  show  that  the  vessel  was  seaworthy 
u  hv'n  lot«t«  et:her  bv  direct  proof  of  the  fact,  or  bj  showing  a  cause  of 
loc^  tbuiS  would  exclude  an  inference  of  unseaworthiness. 
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It  aeemSj  that  if  the  immediate  cause  of  loss  be  unseaworthiness  caused  by 
a  former  peril,  which  was  one  of  those  insured  against,  a  recovery  may, 
in  such  case,  be  had. 

The  evidence  herein  as  to  cause  of  loss  and  seaworthiness,  reviewed  by  the 
court,  and  held  not  su£Qcient  to  carry  the  case  to  the  jury. 

Before  Sedgwick,  Ch.  J.,  and  0'Gk)RMAN,  J. 

Decided  March  1,  1886. 

Appeal  from  judgment  dismissing  complaint  upon  the 
merits,  entered  upon  direction  of  the  court  at  trial  term 
before  a  jury. 

Action  was  upon  a  policy  of  marine  insurance  for  the 
loss  of  a  canal-boat. 

The  facts  appear  in  the  opinion. 

Wilcox,  Adams  &  Macklin,  and  George  Bethutie 
AdamSj  for  appellants. 

Butler,  Stillman  &  Hubbard,  and  Wilhelmus  Myn- 
derse,  for  respondent. 

Per  Curiam. — ^When  the  court  dismissed  the  com- 
plaint,  no  testimony  had  been  given  to  show  the  loss  or 
its  cause.  The  protest  of  the  captain,  which  stated  that 
the  boat  had  sprung  a  leak  and  had  sunk,  was  given  in 
evidence  as  a  part  of  a  notice  of  loss  that  the  policy  pro- 
vided should  be  served  upon  the  insurers.  The  declara- 
tions of  that  protest  were  not  shown  to  be  true,  and  were 
not  evidence  in  the  cause  on  the  main  issues. 

But  if  it  be  supposed  that  the  protest  was  evidence  as 
to  loss,  it  still  is  true  that  it  does  not  show  a  loss  from 
any  peril  insured  against.  It  is  not  necessary  to  deter- 
mine whether  there  was  any  implied  warranty  of  sea- 
worthiness. In  general,  whether  the  warranty  of  sea- 
worthiness be  implied  or  expressed,  or  whether  the 
burden  of  showing  compliance  rests  upon  the  assured,  or 
of  showing  a  breach  rests  upon  defendant,  the  failure  to 
show  compUance  or  the  proof  of  a  breach  prevents  a 
recovery,  although  the  loss  did  not  occur  from  unsea- 
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worthiness.    The  warranties  alluded  to,  when  they  exist 
as   independent   stipulations,  also   have   the   effect   of 
restraining  the  general  perils  of  the  seas  insured  against 
at  the  time  the  warranty  appUes,  to  extraordinary  perils, 
and  not  to  such  risks  as  it  is  presumed  a  seaworthy 
vessel  will  meet  safely.    In  the  present  case,  such  an 
effect  does  not  rest  upon  the  inference  from  an  independ- 
ent warranty.      There  is,  from  the  perils  which  the  de- 
fendant takes  upon  itself,  an  exception  specifically  of ' '  rot- 
tenness, inherent  defects,  and  other  unseaworthiness." 
If  the  vessel  were  in  fact  rotten,  inherently  defective  or 
unseaworthy,  and  that  caused  the  loss,  there  could  be  no 
recovery,  unless,  perhaps,  the  cause  of  the  loss  was  the 
immediate  effect  of  some  peril  insured  against.    In  this 
case,  unseaworthiness  from  such  a  former  peril  is  not 
shown.    Therefore,  to  recover,  the  plaintiff  should  have 
shown  that  the  peril  was  not  one  forming  an  exception, 
and  which  by  the  poUcy  the  insurers  were  not  to  bear. 
To  do  this  successfully,  the  plaintiff  was  bound  to  prove 
in  one  way  or  another  that  the  boat  was  seaworthy  when 
lost,  and  this  could  be  proved  either  by  direct  proof  as  to 
seaworthiness,  or  by  proving  a  cause  of  loss  that  would 
exclude  an  inference  of  unseaworthiness  at  the  time. 
There  was  no  proof  of  the  specific  cause  of  loss.    The 
captain's  protest  declared  that  the  vessel  unaccountably 
sprung  a  leak  and  took  in  water.    He  was  unable  to 
specify  the  cause.    There  was  no  proof  of  a  storm,  or 
unusual  waves  or  winds.    There  was  no  direct  proof  of 
the  seaworthiness.    Some  time  before  she  had  been  sea- 
worthy, and  had  been  repaired.    Her  condition  at  a  later 
day  than  August  28,  was  not  proved.    Then  she  was  a 
seaworthy  vessel  for  the  purpose  of  carrying  coal,  or 
doing  a  general  freighting  business  around  the  harbor  of 
New  York,  as  a  witness  testified.    The  same  witness  tes- 
tified that  if,  after  she  left  his  dock,  "  she  had  one  heavy 
cargo  on  her,  she  might  have  been  rendered  unseaworthy ; 
she  might  have  been  ruined  by  one  cargo."    No  proof 
having  been  given  to  show  how  she  had  been  used,  or 
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what  had  heen  her  adventures,  from  the  time  she  left  the 
dock  until  she  miaccountably  sunk,  about  eight  weeks 
afterward  ;  the  only  just  inference  would  be  that  her  con- 
dition had  changed  from  that  of  seaworthiness  to  unsea- 
worthiness. At  any  rate,  the  testimony  would  not  have 
justified  the  jury  in  finding  that  she  was  lost  from  a 
peril  other  than  that  of  rottenness,  inherent  defect,  or 
unseaworthiness.  The  plaintiff  did  not  prove  directly  or 
circumstantially  that  the  vessel  was  seaworthy  at  the 
time  of  the  loss,  so  as  to  make  a  question  for  the  jury  on 
that  point. 

Judgment  affirmed,  with  costs. 


HENEIETTA    DEMPEWOLF,    Appellant,    v.    WIL- 
LIAM HILLS,  Eespondent. 

Bill  o/partieular8. — Slander. 

It  is  not  the  office  of  a  bill  of  particulars  to  apprise  the  defendant  of  the 
nature  of  the  plaintiff's  proofs  or  of  the  names  of  his  witnesses. 

Accordingly,  where  in  an  action  for  slander  averred  to  have  been  spoken 
*^  in  the  presence  and  hearing  of  divers  persons,"  upon  defendant's 
demand,  a  bill  of  particulars,  showing  the  specific  time  and  place  of  the 
slander,  was  given,  and  defendant  thereupon  obtained  an  order  that 
plaintiff  serve  a  statement  in  writing  of  the  names  of  all  the  persons  in 
whose  presence  or  hearing  the  slander  was  uttered, — Heldf  that  the 
order  should  be  so  modified,  as  to  require  the  plaintiff  to  furnish  the 
name  of  some  one  person  in  whose  presence  plaintiff  claims  the  slander 
was  uttered. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  March  1,  1886. 

Appeal  by  plaintiff  from  order  directing  plaintiff  to 
serve  a  further  bill  of  particulars. 

The  facts  appear  in  the  opinion. 

Marshall  P.  Staffordy  for  appellant.— I.  The  sole  pur- 
pose of  a  bill  of  particulars  in  an  action  for  slander  is  that 
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the  defendant  may  have  the  time  and  place  at  which  the 
words  were  spoken  pointed  out  so  definitely  and  distinctly 
that  he  may  know  with  certainty  the  occasion  to  which 
the  complaint  refers  (Jones  v.  Piatt,  60  How.  Pr.  278 ; 
Solomon  v.  Stock  Ech'ge,  49  Super.  Ct.  139  ;  Butler  v. 
Mann,  9  Abb.  N.  C.  49).  The  bill  of  particulars  already 
served  in  this  case  tells  the  defendant  that  the  words  com- 
plained of  were  spoken  in  his  own  place  of  business  in  the 
city  of  New  York  on  March  5,  1885. 

n.  The  order  appealed  from  would  tend  to  establish  a 
most  unjust  and  pernicious  rule  of  practice  (Butler  v. 
Man,  supra).  Even  if  the  name  of  some  one  individual 
were  necessary  to  enable  the  defendant  to  know  the  occa- 
sion referred  to,  the  plaintiff  ought  not  to  be  compelled  to 
give  him  the  names  of  all  the  persons  she  proposes  to  call 
as  witness  on  the  question  of  uttering  the  slander. 

Edward  S.  Clinch^  for  respondent. — ^The  general  term 
of  the  first  department  has  held  that  the  bill  of  particulars 
demanded  was  proper  (Stiebeling  v.  Lockhaus,  21  Sun, 
457  ;  Gardinier  v.  Knox,  27  Id.  500). 

Per  Curiam. — The  complaint  was  upon  an  alleged 
slander  of  plaintiff  by  defendant,  averred  to  have  been 
spoken  "in  the  presence  and  hearing  of  divers  persons." 
The  defendant  demanded  a  bill  of  the  particulars  of  the 
time  and  place  of  the  slander.  This  was  served  without 
any  information  as  to  the  names  of  persons  in  whose 
presence  or  hearing  the  slander  was  claimed  to  have  been 
uttered.  The  order  appealed  from  was  then  made,  that 
plaintiff  serve  "a  statement  in  writing,  of  the  names  of 
the  persons  in  whose  presence  or  hearing "  the  plaintiff 
claimed  the  slander  was  uttered. 

The  defendant  claimed  that  the  order  was  necessary  to 
enable  him  to  draw  his  answer  and  prepare  for  trial. 
Less  than  the  names  of  all  persons  claimed  to  have  been 
present,  would  enable  the  defendant  to  draw  a  truthful 
answer  which  would  deny  or  admit  the  slander.  And  to 
prepare  for  trial,  it  was  not  necessaiy  to  do  more  than 
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specify  a  particular  occasion,  to  which  the  defendant 
might  direct  his  preparation.  It  is  not  the  oflBce  of  a  bill 
of  particulars,  to  apprise  the  defendant  of  the  nature  of 
the  plaintiff's  proof,  or  of  the  names  o£  his  witnesses.  On 
the  trial,  it  would  not  be  just  that  the  plaintiff  should 
fail  because  of  some  person,  among  others  named  in  the 
bill,  not  being  present,  although  there  might  be  no  doubt 
that  the  speaking  reUed  on  by  plaintiff  was  the  one  actu- 
ally referred  to  in  the  bill  served.  The  order  made  below 
should  be  so  modified,  that  it  require  a  further  bill  to  give 
the  name  of  some  person  in  whose  presence  the  plaintiff 
claims  the  words  were  spoken. 

The  order,  as  modified,  is  affirmed,  with  $10  costs  to 
abide  event. 


ROBERT   M.    a.    DODGE,    Respondent,  v.  GEORGE 
ALGER,  iMPLEAbED^  &c.,  Appellant. 

Trial — exceptions  to  charge  and  refusals — False  imprisonment — Excessive 

damages— Bvidenee-- admission  in  pleading. 

Where  several  requests  to  charge  were  submitted  to  the  court,  some  of 
which  were  charged  as  requested,  some  in  a  modified  form,  and  others 
were  not  charged,  and  the  court  declined  to  charge  the  requests  other- 
wise than  as  charged,  and  a  single  general  exception  was  taken  as  fol- 
lows :  **  to  the  refusal  to  charge  as  requested,  and  severally  to  each 
refusal  to  charge,  and  to  the  charge.'*  Beld,  that  such  exception  pre- 
sented no  question  for  review. 

An  admission  of  a  material  fact  in  the  answer  is  evidence  against  defend- 
ant on  said  point. 

A  party  who  directs  a  police  officer  to  arrest  another  under  circumstances 
not  justifying  an  arrest,  is  responsible  for  such  wrongful  arrest. 

In  an  action  for  false  imprisonment  the  fact  that  plaintiff  has  a  family  is 
material,  as  afTecting  the  kind  and  degree  of  mortification  and  inconve- 
nience caused  by  the  arrest. 

In  such  an  action,  a  witness  for  plaintiff  was  asked  when  and  how  he 
learned  of  the  arrest,  which  was  objected  to  as  immaterial  and  irrelevant 
The  answer  was,  "through  the  New  York  papers  of  July  20  or  21." 
Nothing  further  was  said  as  to  the  contents  of  the  publication,  nor  was 
any  claim  for  damages  made  on  account  of  such  publication  by  plaintiff 
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or  alluded  to  in  the  charge.  Heldj  that  defendant  could  not  hare  been 
injured  by  such  evidence,  and  that  its  admission  was  not  ground  for  a 
new  trial. 
In  an  action  for  false  imprisonment,  a  verdict  for  (3,000  was  set  aside  by 
the  court  as  excessive,  and  on  a  second  trial  a  verdict  of  $2,750  was 
rendered.  Held,  that  as  a  second  jury  had  deliberated  upon  the  dam- 
ages, compensatory  and  exemplary,  it  would  not  be  proper  to  set  the 
verdict  aside  as  excessive,  in  a  case  concerning  the  protection  of  the  law 
to  the  personal  rights  of  citizens. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  March  1,'  1886. 

Appeal  from  judgment  entered  on  verdict  of  jury,  and 
from  order  denying  motion  for  a  new  trial  made  upon 
judges  minutes. 

The  action  was  for  damages  from  false  imprisonment. 
The  defendant  was  pi-esident  of  an  insurance  company. 
The  plaintiff  was  its  secretary.  As  secretary  he  had  the 
key  of  the  company's  safe.  The  defendant,  on  a  certain 
day,  required,  in  the  company's  office,  the  plaintiff  to 
deliver  the  key  and  leave  the  office.  The  plaintiff  declin- 
ing to  do  this,  the  defendant  called  upon  a  poUce  officer 
and  requested  him  to  arrest  the  plaintiff.  The  poUce  offi- 
cer made  the  arrest,  and  plaintiff  was  discharged  by  the 
police  magistrate. 

Wheeler  &  Cortis  and  Everett  P.  Wheeler^  for  appel- 
lant. 

Q.  A.  Clement,  for  respondent. 

Per  Curiam. — Before  the  jury  were  charged,  the  coun- 
sel for  the  defendant  handed  up  eighteen  requests  to 
charge.  The  charge  was  correct  in  respect  of  the  subject 
matters  of  the  several  requests.  It  is,  however,  claimed 
that  the  judge  should  have  been  more  specific  as  to  the 
law  concerning  exemplary  damages,  and  should  have 
charged,  as  requested,  that  if  the  defendant  had  done  no 
intentional  wrong  or  had  done  only  what  he  believed  to 
be  his  duty, — ^that  if  he  behoved  in  good  faith  that  he  was 
carrying  out  the  instructions  of  his  superior  officers, — ^no 
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exemplary  damages  could  be  recovered.  The  judge 
charged  that  exemplary  damages  might  be  recovered  if 
the  action  of  the  defendant  proceeded  from  malice  or  from 
a  personal  motive  and  not  from  a  fair  and  honest  desire 
to  use  the  law  properly.  He  submitted  to  the  jury  whether 
there  was  any  evidence  of  malicious  intent,  of  intent  to 
injure  the  plaintiff,  or  any  other  intent  than  to  serve  the 
interests  of  the  company  by  which  the  parties  were 
employed. 

At  the  end  of  the  charge  the  court  said,  I  decline  to 
chaise  the  requests  otherwise  than  as  I  have  charged. 
The  defendants  excepted  to  the  refusal  to  charge  as 
requested,  and  severally  to  each  refusal  to  charge,  and  to 
the  charge.  This  was  a  single  exception  in  the  general 
terms  that  have  been  given,  and  without  particularity. 
This  presents  no  question  for  review.  The  law  is  stated 
in  Smedis  v.  B.  &  Rockaway  B.  Co.  (88  N.  F.  14).  In 
that  case,  there  were  fifteen  requests  to  charge.  At  the 
end  of  the  charge,  the  court  declined  to  charge  except  as 
already  charged,  having  charged  substantially  as  request-ed 
in  most  instances.  There  was  then  a  general  exception 
like  the  one  in  this  appeal.  The  court  said  :  "  It  is  well 
settled  that  when  several  requests  to  charge  are  submit- 
ted to  the  court,  some  of  which  are  charged  as  requested, 
some  charged  in  a  modified  form,  and  others  not  charged, 
an  exception  in  the  form  in  which  it  appears  in  this  case 
cannot  be  sustained.  The  exception  must  be  more  spe- 
cific and  point  out  the  particular  request  to  which  it  is 
intended  to  apply." 

The  court  correctly  held,  under  objection  and  excep- 
tion, that  the  defendant  was  responsible  for  unlawfully 
arresting  the  plaintiff,  or  in  directing  a  police  officer  to 
arrest  him,  under  circumstances  that  did  not  justify  the 
arrest.  The  answer  of  the  defendant  contained  an  admis- 
sion, in  substance,  that  the  defendant  requested  the 
policeman  to  make  the  arrest.  This  was  evidence,  and 
was  to  be  considered  with  the  testimony  of  the  police 
officer,  who,  called  by  defendant  as  a  witness,  showed 
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that  the  arrest  was  actully  made  at  the  instigation  and 
request  of  the  defendant.  No  fact  in  testimony  contra- 
dicted this.  The  general  term  has  akeady  held,  in  a 
former  appeal  in  this  case,  that  there  was  no  justification 
for  the  arrest.* 

The  plaintiflf,  as  a  witness,  was  asked,  after  objection, 
"Have  you  a  family?"  This  was  not  immaterial;  it 
affected  the  kind  and  degree  of  mortification  and  incon- 
venience caused  by  the  arrest. 

A  witness  was  asked,  "When  and  how,  did  you  first 
hear  of  the  arrest."  The  question  was  objected  to,  as 
calling  for  an  immaterial  and  irrelevant  answer.  The 
answer  was,  "  Through  the  New  York  papers  of  July  20, 
or  21."  Nothing  more  was  said  as  to  the  contents  of  the 
publication,  and  no  claim  for  damages  on  account  of  the 
publication  was  made  by  the  plaintiff,  or  alluded  to  in  the 
charge.  The  defendant  could  not  have  been  injured  by 
the  answer. 

The  jury  assessed  the  damages  at  $2,750.  On  a  former 
trial  the  verdict  was  for  $3,000,  and  the  court  set  aside 
the  verdict  for  the  excessiveness  of  the  damages.  As  a 
second  jury  has  deliberated  upon  the  damages,  compen- 
satory and  exemplary,  it  would  not  be  proper  to  set  the 
verdict  aside,  for  the  amount  of  the  damages  in  a  case 
which  concerns  the  protection  which  the  law  gives  to  the 
personal  rights  of  citizens. 

Judgment  and  order  appealed  from  affirmed,  with 
costs. 

*  The  opinion  referred  to  was  delivered  January  6,  1885  (See  mem.  61 
Super,  Ct.  537),  and  the  court  held  that,  '^  The  act  of  Alger  in  causing  the 
arrest  of  the  plaintiff  was  not  justified  by  the  evidence.  The  plaintiff  at  the 
time  was  secretary  of  the  company.  He  had  been  asked  to  resign,  but  he 
had  not  been  removed.  He  still  had  a  legal  right  to  be  where  he  was,  at 
the  post  of  duty.  The  question  of  the  amount  of  damages  to  which  the 
plaintift  was  entitled  was  for  the  jury,  and  not  for  the  court.  We  cannot 
say  that  nominal  damages  was  the  measure  of  defendant's  liability.  The 
result  reached  is,  that  as  to  the  defendant  Palmer,  the  judgment  and  order 
is  affirmed,  with  costs  ;  but  that,  as  to  the  defendant  Alger,  it  is  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event." 
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JAMES  F.  MILLIKEN,  Appellant,  v.  THE  WEST- 
EEN  UNION  TELEGRAPH  Co.,  Respondent. 

Flooding — Telegraph  companies — Contraet. 

A  compliunt  in  ao  action  against  a  telegraph  company  for  breach  of  an 
alleged  contract  to  deliver  at  plaiutifTs  residence,  a  cable  dispatch 
addressed  '*  Mentor,  New  York/*  which  alleges  a  promise  on  the  part 
of  the  company,  and  that  the  plaintiff  offered  to  **pay  ard  reward  said 
defendant  in  advance  for  said  service/*  which  was  refused,  but  which 
does  not  show  that  the  promise  of  the  company  was  made  in  considera- 
tion of  the  reward  or  of  the  agreement  to  pay  the  same,  fails  to  state 
facts  constituting  a  cause  of  action,  and  is  demurrable  on  that  ground. 

£ach  a  complaint  cannot  be  upheld  on  the  ground  that  the  trust  and  con- 
fidence of  plaintiff  in  the  company  formed  a  sufiScient  consideration  for 
the  contract,  where  it  is  not  alleged  that  defendant  parted  with  prop- 
erty on  the  faith  of  defendant's  promise,  or  omitted  to  do  anything 
which,  but  for  defendant's  promise,  he  might  have  done  for  his  own 

benefit 

Primarily,  the  breach  of  a  legal  duty  on  the  part  of  the  telegraph  company 
to  deliver  the  message  to  the  party  to  whom  it  is  addressed,  upon  tender 
of  proper  compensation,  gives  an  action  in  tort  only  ;  but  if  an  implied 
contract  to  do  the  duty,  which  may  be  stated  in  the  complaint  as  if 
specifically  made,  arises  from  the  circumstances,  then  the  complaint 
should  state  the  defendant'  legal  obligation  in  respect  of  the  thing 
promised  to  be  done  by  the  alleged  contract. 

This  rule  applied  to  a  case  where  the  alleged  promise  by  the  company  was 
to  deliver  a  message  at  a  place  other  than  their  office,  viz.,  at  plaintiff's 
address. 

Before  Sedgwick,  Ch,  J.,  and  Tbuax,  J. 

Decided  March  1,  1886. 

Appeal  by  plaintiff  from  judgment  dismissing  com- 
plaint entered  upon  order  sustaining  demurrer  to  com- 
plaint. 

Tne  ground  of  demurrer  was  that  the  complaint  did 
not  state  facts  suflBcient  to  make  a  cause  of  action. 

William  L.  SnydeVy  for  appellant.— I.  The  trust  and 
confidence  induced  by  undertaking  any  service  for 
another,  is  a  sufficient  consideration  to  create  a  duty  in 
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the  performance  of  it.  Here  defendant  admits  that  it 
midertook  to  perform  the  service^  and  hence  it  is  Uable 
for  the  neglect  or  omission  to  perform  it  (1  Parsons  Contr. 
447 ;  Coggs  V.  Bernard,  2  Ld.  Bay.  919 ;  Hammond  v. 
Hnssey,  51  N.  HI  40  ;  Jenkins  v.  Bacon,  111  Mass.  373 ; 
Knowing  v.  Manly,  49  N.  V.  192).  1.  The  defendants 
having  promised  to  render  the  service,  and  the  plaintiff 
having  tendered  payment  therefor,  it  cannot  now  be  said 
that  the  contract  was  not  within  the  line  and  scope  of  its 
business.  Hence  a  legal  duty  devolved  upon  defendant 
to  perform  the  undertaking  (West.  Union  Tel.  Co.  v. 
Fontaine,  58  Oa.  436  ;  Same  v.  Blanchard,  68  Ga.  299  ; 
Same  v.  Shotter,  18  Cent.  Law  Jour.  230  ;  N.  Y.  &  Wash, 
Pr.  Tel.  Co.  v.  Dryburg,  35  Pa.  St.  298  ;  Parks  v.  Alta 
Cal.  Tel.  Co.,  13  Cal.  423  ;  Leonard  v.  Tel.  Co.,  41  N.  Y. 
544 ;  Tyler  v.  West.  Union,  60  111.  421 ;  2  Parsons 
Contr.  257,  /).  2.  The  tender  of  money,  or  offer  to  pay 
money,  is,  in  all  respects,  equivalent  to  payment,  as 
between  the  parties  to  such  a  contract.  Plaintiff 
exhausted  all  the  means,  by  an  offer  to  pay,  and  could  do 
nothing  more  on  his  part.  If  defendant  chose  to  waive 
its  right  to  take  the  money,  such  waiver  will  not  defeat 
the  rights  of  plaintiff  in  this  action  (Tyler  v.  West.  Union 
Tel.  Co.,  60  III.  421).  3.  This  court  has  held  this  doctrine 
in  the  late  case  of  McPherson  v.  Western  Union  Tel.  Co. 
(52  Super.  Ct.  232),  where  a  demurrer  to  the  complaint 
was  sustained  on  the  ground  that  it  failed  to  allege  pay- 
ment or  tender.  4.  Here  the  complaint  shows  an  offer 
to  pay,  and  waiver  of  such  payment  by  defendant. 

n.  If  defendant  had  performed,  and  had  delivered  the 
message,  it  could  have  recovered  in  an  action  against 
plaintiff  for  the  service  so  rendered,  as  such  service  would 
have  been  rendered  at  his  request,  and  an  action  will  lie 
against  it  for  damages  for  failure  to  deliver. 

III.  Should  this  court  affirm  the  judgment  below,  the 
law  thereby  established  will  be  this  :  A  telegraph  com- 
pany, in  order  to  escape  liability  in  every  case,  has  only 
to  refuse  to  take  payment  in  advance,  since  under  the 
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decision  below,  the  element  of  payment  in  advance  is 
essential  to  constitute  a  contract.  This  idea  of  taking  pay 
before  the  service  is  rendered  is  not  in  harmony  with 
usage  or  custom  in  other  branches  of  commerce,  and  the 
rule  has  been  adopted  by  telegi-aph  companies  solely  for 
their  own  convenience  and  benefit. 

Dillon  dt  Swayne,  and  David  KeenCy  for  respondent. — I. 
The  plaintiff  being  a  person  to  whom  a  cable  message  was 
addressed,  and  not  the  sender  of  the  message,  and  no  priv- 
ity of  contract  being  shown  with  the  sender,  if  any  liabil- 
ity has  been  incurred  to  him  by  the  defendant,  it  is  a  lia- 
bility ex  delicto  and  not  ex  cordractu  (Dickson  v.  Beuter's 
Tel.  Co.,  L,  R.  2  C.  P.  Div.  62  ;  affirmed,  L.  R.  3  C.  P. 
Div.  1 ;  Playford  v.  United  Kingdom  Electric  Teleg.  Co., 
L.  R.  4  g.  JB.  706  ;  Story  Contra.  §  981). 

n.  A  tender  of  compensation  does  not  afford  a  ground 
for  an  action  where  there  was  no  legal  obhgation  resting 
upon  the  defendant  to  enter  into  a  contract  with  the  party 
by  whom  the  compensation  was  tendered.  As  the 
defendant  had  already  been  paid  in  full  by  the  sender,  it 
could  not  accept  compensation  over  again  for  the  same 
service  from  another  party,  and  therefore  it  is  clear  that 
there  was  no  legal  obligation  resting  upon  it  to  enter  into 
a  separate  and  independent  contract  with  this  plaintiff  to 
perform  a  service  for  which  it  had  been  paid  already  by 
another  party.  Let  the  plaintiff  sue  upon  the  contract 
made  by  the  company  with  the  sender  of  the  message,  or, 
i£  not,  let  him  sound  his  action  tn  tort.  He  cannot  estab- 
lish an  independent  and  separate  contract  by  the  company 
with  himself — 1st,  because  it  would  have  been  unlawful 
for  the  defendant  to  have  accepted  compensation  from  the 
plaintiff  for  the  same  service  for  which  it  had  already 
been  paid  in  full  by  the  sender ;  2d,  no  consideration  can 
be  shown.  All  that  plaintiff  claims  in  his  complaint  is  to 
have  made  a  tender,  which  was  refused  by  the  defendant. 
The  refusal  of  the  defendant  to  accept  pay  or  reward 
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proves  the  voluntary  nature  of  the  alleged  promise  and 
the  absence  of  any  intention  to  enter  into  a  contract. 

in.  A  telegraph  company  is  liable  on  contract  only  to 
the  sender  of  the  message^  except  where  the  sender  of  the 
message  is  the  agent  of  the  receiver,  in  which  case  the 
latter,  being  the  real  party  in  interest,  may  allege  that 
fact  in  his  complaint,  and  sue  upon  the  contract  entered 
into  by  the  company  with  his  agent,  the  sender. 

IV.  But  a  telegraph  company  does  not  incur  in  regard 
to  the  same  message  for  a  single  consideration  a  liability 
upon  two  distinct  and  sepaiate  contracts  wholly  independ- 
ent of  each  other,  one  with  the  sender  and  one  with  the 
receiver.  A  telegraph  company  is  only  entitled  to  receive 
compensation  once  and  from  one  party,  and  it  enters  only 
into  one  contract  with  i*egard  to  each  message. 

V.  An  attempt  therefore  on  the  part  of  a  receiver  of  a 
message  to  ]j^old  a  telegraph  company  liable  to  him  ex  con- 
tractUf  other  than  upon  the  contract  entered  into  between 
the  company  and  the  sender  of  the  message  must  neces- 
sarily fail,  because,  no  matter  what  the  receiver  may  allege 
in  his  complaint,  it  will  be  apparent  upon  the  face  thereof 
that  no  consideration  passed  between  him  and  the  com- 
pany, without  which,  of  course,  he  would  only  allege  at 
most  a  nudum  pactum^  and  not  a  contract  (Thome  v. 
Deas,  4  Johns.  84). 

Per  Curiam. — The  complaint  avers  that  the  defendant 
is  a  corporation,  &c. ,  that  the  business  of  defendant  is  to 
"  receive  and  transmit  messages  by  telegraph  over  wires, 
&c.,"  and  *Ho  receive,  transmit,  and  deliver  messages 
from  abroad,"  sent  over  submarine  telegraph  cables,  for 
connection  with  its  lines  of  wire,  &c. ;  that  one  Liner  sent 
from  Paris  to  plaintiff,  addressed  as  "  Mentor,"  at  New 
York,  a  message  concerning  the  business  of  plaintiff  ;  that 
plaintiff  went  to  defendant's  office,  and  informed  its  ser- 
vants that  he  was  the  person  intended  by  *'  Mentor,"  and 
gave  to  them  his  address,  which  they  registered  in  a  book ; 
that  said  servants  represented  to  the  plaintiff  that  any 
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message  sent  by  cable  from  Paris  to  New  York,  woiild  be 
received  by  and  through  defendant  in  New  York,  and 
said  defendant  undertook,  promised  and  agreed  with 
plaintiff  to  deliver  said  message  when  received,  to  plaint- 
iff, at  the  address  he  had  given,  safely,  promptly,  with 
diligence  and  dispatch,  and  plaintiff  then  offered  to  pay 
and  reward  said  defendant  in  advance  for  said  service, 
and  for  registering  plaintiff's  name  and  addi-ess,  but  said 
defendant  "then  declined  to  receive  or  accept  pay  or 
reward  ;' '  that  the  message  had  been  received  by  defend- 
ant, but  defendant  had  not  delivered  it,  &c.,  to  the  dam- 
age, &c. 

The  cause  of  action  which  the  plaintiff  relies  on,  is  the 
contract  to  deliver  the  message  at  his  address,  and  its 
breach.  The  averments  do  not  show,  however,  that  the 
so-called  contract  was  supported  by  any  consideration. 
The  complaint  alleges  that  the  plaintiff  offered  **  to  pay 
and  reward  said  defendant,"  but  it  is  not  averred  that  the 
promise  was  made  in  consideration  of  the  reward,  or  of  a 
promise  to  pay  a  reward.  A  tender  or  offer  to  pay  money, 
to  have  significance,  must  be  of  money,  a  promise  to  pay, 
which  otherwise  appears  to  form  the  consideration. 

It  is  argued  that  according  to  the  averments  of  the 
complaint,  the  trust  and  confidence  of  the  plaintiff  in  the 
defendant  is  a  sufficient  consideration.  In  cases  where 
trust  and  confidence  it  is  said  have  been  sufficient  consid- 
eration, property  has  been  entrusted  to  the  promisor,  on 
an  express  or  implied  promise  to  do  something  with  or 
concerning  the  property.  It  appears  in  this  case  that  the 
plaintiff  not  only  did  not  part  with  property,  but  did  not 
omit  to  do  anything  which,  but  for  the  defendant's  prom- 
ise, he  might  have  done  for  his  own  benefit. 

It  is  further  urged  that  it  was  the  legal  duty  of  the 
defendant  to  deliver  the  message,  if  a  proper  compensa- 
tion were  offered.  Primarily,  a  failure  to  do  that  duty 
would  give  an  action  in  tort  and  not  in  contract.  But  if 
an  implied  contract  to  do  the  duty  arises  from  the  circum- 
stance, and  which  may  be  stated  in  the  complaint  as  if  it 
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had  been  specifically  made,  then  the  complaint  should 
state  the  defendant's  legal  obligation  in  respect  of  the 
thing  promised  to  be  done  by  the  alleged  contract.  In 
the  present  case,  the  contract  is  not  to  deUver  at  defend- 
ant's office,  but  beyond  its  line  of  wire  or  its  office,  to 
another  place  in  the  city,  and  by  means  not  in  the  nature 
of  a  telegraphic  commimication.  The  complaint  does  not 
aver  that  it  was  the  legal  duty  of  the  defendant,  either  in 
general,  or -to  the  plaintiff  particularly,  to  do  this. 

As  the  defendant's  alleged  promise  is  not  in  respect  of 
any  alleged  l^al  duty,  and  is  not  supported  by  any  con- 
sideration, the  judgment  is  affirmed,  with  costs. 


WOLF  DAZIAN,  et  al.,  v.  NAPOLEON  J. 

HAINES,  Jr. 

Cons^metian  of  irutrument. — Waiver  and  estoppel. 

An  agreement  for  the  manufactare  and  delivery  of  certain  costumes  to  be 
ordered,  provided  that  payment  therefor  should  be  made  on  completion 
of  the  order  and  the  bill  being  signed  by  a  designated  person,  to  whom 
the  articles  were  to  be  delivered  as  correct  The  designated  person 
wrote  on  the  margin  of  the  bill  on  one  line  ^'Number  of  dresses 
received,"  and  on  the  line  below,  the  word  *' correct,"  and  placed  his 
initials  thereon  before  the  words  as  written.  It  was  in  evidence  that  on 
the  presentation  of  the  bill  defendant  made  no  objection  to  it,  but  prom- 
ised to  pay  it.  The  trial  judge,  on  motion  of  defendant,  directed  a  ver- 
dict for  defendant  on  the  ground  that  the  certificate  was  not  in  compli- 
ance with  the  agreement,  and  denied  plaintiffs'  request  to  go  to  the  jury 
on  the  question.  Plaintiffs'  exceptions  to  these  rulings  were  ordered  to 
be  heard  at  general  term. 

Meld  (1.)  That  the  certificate  was  a  compliance  with  the  agreement;  that  it 
appeared  to  be  meant  by  the  words  **  Number  of  dresses  received  "  that 
the  order  had  been  completed,  and  by  the  word  *^  correct,"  that  the  bfll 
was  correct  and  in  the  form  required.  (2.)  That  the  promise  to  pay  was 
evidence  of  a  waiver  of  strict  compliance,  if  there  had  not  been  such  in 
fact,  or  would  be  an  estoppel  in  plaintiffs  favor  if  it  should  appear  that, 
if  defendant  had  informed  plaintiffs  that  he  required  a  different  form  of 
certificate,  the  plaintiffs  could  have  procured  it. 


DAZIAN  f>.  HAINES.  H 


Opinion  Per  Gubiam. 


Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gobman,  J  J. 

Decided  March  1,  1886. 

Plaintiffs'  exceptions  ordered   to   be  heard  in  first 
instance  at  general  term,  after  dismissal  of  complaint. 

Rose  &  Putzely  attorneys,  and  Oibson  Putzely  of  coun- 
sel, for  plaintiffs. 

John  H,   V.  Arnold^  attorney,  and  of  counsel,  for 
defendant. 

Per  Curiam.— The  plaintiffs  proved  the  following 
facts  :  W.  Dazian  is  one  of  the  plaintiffs.  The  defendant 
delivered  to  him,  this  paper,  viz. :  "  I  hereby  agree  to  pay 
to.  W.  Dazian  $2,000  for  costumes  for  opera,  '  Trip  to 
Africa,'  on  completion  of  order,  and  bill  being  signed  by 
Mr.  A.  Neuendorf  as  correct  on  or  before  May  11,  1884. 
N.  J.  Haines,  Jr."  The  costumes,  by  arrangement,  were 
to  be  delivered  to  Neuendorf,  and  they  were  in  fact  deliv- 
ered to  him  before  May  11,  1884.  Bills  of  the  costumes 
were  made  headed,  *^Mr.  N.  J.  Haines,  Jr.,  bought  of 
W.  Dazian."  On  the  margin  of  the  bills  Neuendorf 
signed  the  letters  "Ndff."  opposite  "Number  of  dresses 
received,"  and  in  another  line  "Correct."  These  bills 
were  in  this  state  presented  to  the  defendant,  who  made 
no  objection  to  the  manner  of  certification  used  by  Neuen- 
dorf, and  he  promised  to  pay  the  amount  charged  in  them. 
Afterwards  he  decUned  to  pay,  and  on  the  trial  defended 
the  action  on  the  position  that  the  bills  had  not  been 
signed  by  Neuendorf,  as  correct,  in  accordance  with  the 
condition  of  the  agreement.  The  learned  judge  was 
inclined  to  think  that  the  position  was  sound,  but  ordered 
the  exception  to  his  ruling  to  be  heard  in  first  instance  at 
general  term. 

It  would  appear  that  the  words  on  the  margin  do  not 
form  a  complete  sentence.  The  expressions  call  for  words 
to  be  supplied.  In  a  vernacular  use  of  words  or  in  their 
strictly  grammatical  use,  the  word  "  correct "  following 
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received"  woiild  not  qualify  "number  of  dresses." 
Nothing  would  suggest  a  departure  from  the  natural, 
usual  phrase  "  Correct  number  of  dresses  received."  It  is 
conceivable,  however,  that  there  might  be  an  intention  to 
say  **  Number  of  dresses  received  was  or  is  correct."  This 
supplies  words  that  were  not  used,  and  before  that  is 
done,  it  is  proper  to  ask  whether  this  case  does  not  sug- 
gest that  different  words  should  be  supplied.  The  first 
thing  to  be  done,  is  to  compare  the  words  with  the  condi- 
tion of  the  agreement.  It  seems  that  there  were  two' 
conditions— one  ''  on  completion  of  order,"  and  the  other 
"  the  bill  being  signed  by  Mr.  A.  Neuendorf  as  correct.' 
As  Mr.  Neuendorf  was  the  party  who  received  the  dresses, 
and  therefore  the  one  who  woiid  know  whether  the  order 
had  been  completed,  and  the  one  to  whom  the  defendant 
would  resort  to  learn  if  the  order  had  been  completed, 
these  facts  suggest  that  the  plaintiffs  would  procure  some- 
thing from  Neuendorf  to  satisfy  the  defendant  that  the 
order  had  been  fulfilled.  Setuming  to  the  words  on  the 
margin  of  the  bills,  if  the  word  '  ^  correct "  is  understood  to 
be  preceded  by  "  The  bills,"  then  there  are  two  phrases  to 
be  distributed  to  the  two  conditions.  The  first  is,  number 
of  dresses  received — that  is,  the  order  has  been  completed. 
The  second  is,  the  bill  is  correct,  and  is  in  the  form 
required.  The  latter  construction  appears  to  have  been 
meant. 

It  is  further  to  be  considered  that  the  promise  to  pay 
by  defendant  after  the  presentation  of  the  bills  to  him 
was  evidence  of  a  waiver  of  strict  compliance,  if  there 
had  not  been  such  in  fact ;  or  of  an  estoppel  in  plaintiffs' 
favor,  if  it  should  appear  that  if  the  defendant  had 
informed  the  plaintiffs  that  he  required  a  different  form 
of  certification,  the  plaintiffs  could  have  procured  it. 

The  plaintiffs'  exception  should  be  sustained,  the  ver- 
dict set  aside,  and  a  new  trial  ordered,  with  costs  of  the 
appeal  to  abide  the  event. 
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GEORGE    D,    BAREMORE,    Respondent,    v.   FRED- 
ERICK B.  TAYLOR,  Appellant. 

BiU  of  p4vrticuU»n — minuUtuai  may  be  exctued — excuse  ineujffieient — time 

to  procure  partieulare. 

Where  a  party  is  unable  to  giye  minute  particulars  he  may  be  excused  from 
giying  them,  if  the  substantial  rights  of  the  other  party  may  be  guarded. 

The  verification  to  a  vague  bill  of  particulars  by  the  attorney  of  the  party, 
setting  forth  that  it  is  true  as  he  verily  believes,  and  that  the  reason  why 
it  is  not  made  by  his  client  is  that  his  client  is  not  in  the  city  and  county 
of  New  York,  and  a  further  affidavit  by  the  attorney  that  in  his  opinion 
no  further  particulars  can  be  given,  and  that  his  client  was  then  in  or 
near  San  Francisco,  California,  furnish  no  suflBcient  excuse  ;  for  non 
eonetaty  but  that  the  client  has  the  means  of  making  a  competent  bill, 
and  that  by  correspondence  he  can  control  its  form  and  himself  verify 
it 

Upon  proper  application  time  to  procure  particulars  may  be  given  if 
necessary. 

Before  Sedgwick,  Ch.  J.,  and  O'GtoRMAN,  J. 

Decided  March  1,  1886. 

Appeal  by  defendant  from  order  that  within  twenty 
days  the  defendant's  attorney  serve  upon  the  plaintiff's 
attorneys  a  bill  of  particulars,  as  directed  by  a  foimer 
order,  and  that  in  case  of  default  a  defense  of  payment  be 
stricken  from  the  answer. 

The  answer  alleged  that  for  "  any  moneys  at  any  time 
heretofore  paid,  laid  out  or  expended  by  the  plaintiff,  for 
the  defendant's  assignee,  or  at  his  request,  the  said  plaint- 
iff has  been  heretofore  fully  paid."  An  order  was  made 
directing  the  defendant's  attorney  to  serve  upon  plaintiff's 
attorneys  the  particulars  of  the  payment  pleaded  in  the 
answer.  The  bill  of  particulars  served  alleged,  *^  The  said 
defendant  also  paid  to  the  plaintiff's  assignor  in  cash  from 
time  to  time,  the  same  being  one  half  primage  collected 
from  carriers  of  freight ;  in  many  instances  the  said  prim- 
age was  collected  by  the  plaintiff's  assignor  himself,  who 
would  thereupon  appropriate  his  portion  thereof;  no 
account  was  kept  of  these  small  payments,  and  the  defend- 
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ant  is  unable  to  specify  the  total  amount ;  but  the 
amounts  so  paid  or  collected  constituted  full  payment  for 
all  services  rendered,  except  in  the  case  of  commission 
sales,  when  the  defendant  had  agreed  to  pay  the  plaint- 
iff's assignor  a  brokerage  or  commission." 

This  bill  was  verified  by  the  aflSdavit  of  one  of  the 
attorneys  for  defendant,  that  the  bill  is  true  as  he  verily 
beUeves,  and  that  the  reason  the  affidavit  is  not  made  by 
the  defendant  is  that  he  is  not  within  the  city  and  coimty 
of  New  York.  The  attorney  made  a  further  affidavit^ 
which  was  read  on  the  proceeding  in  which  this  appeal 
were  taken,  that  in  his  belief  no  further  particulars  could 
be  given,  and  that  '*  at  present  the  defendant  is  at  or  near 
San  Francisco,  Calif  omia." 

Shtpman,  Barlow,  Larocque  &  Choatey  attorneys,  and 
Solomon  Hanford^  counsel,  for  appellant. 

JohneSy  Benner  &  WilcoXy  attorneys,  and  Henry  C. 
WilcoXy  of  counsel,  for  respondent. 

Per  Curiam.  — Where  it  is  made  to  appear  to  the  court 
that  a  party  is  luiable  to  give  minute  particulars,  he  may 
be  excused  from  giving  them,  if  the  substantial  rights  of 
the  other  party  may  be  guarded.  Upon  proper  applica- 
tion, time  may  be  given  to  procure  particulars,  if  neces- 
sary. 

In  the  present  case  the  bill  of  particulars  is  vague,  and 
no  reason  is  shown  for  the  defendant  not  being  able  to  be 
exact  as  to  times  and  the  description  of  the  sums  paid. 
The  verification  by  the  attorney  does  not  show  that  the 
defendant  himself  has  not  the  means  of  making  a  compe- 
tent bill,  and  it  does  appear  that  by  correspondence  the 
defendant  could  control  the  form  of  the  bill  and  could 
himself  verify  it,  or  show  why  he  is  unable  to  be  exact. 
For  that  purpose,  twenty  days  were  given  by  the  order 
appealed  from,  and  imder  proper  circumstances  that  time 
could  be  enlarged. 

Order  affirmed,  vdth  $10  costs  and  disbursements  to  be 
taxed. 
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JOHANN  NAUMANN,  Respondent,  v.  THE  BREWERS' 
ICE  COMPANY  OF  NEW  YORK,  Appeuant. 

MotUm  to  dismiaa — when  exact  ground  to  he  staled — misappreJieniion  o/ evi- 
dence by  trial  judge. 

Where,  npon  a  motion  to  dismiss  the  complaint  for  insufficiency  of  evi- 
dence, defendant's  counsel  must  from  the  circumstances  have  perceived 
tluit  the  trial  judge  was  under  a  misapprehension  as  to  the  exact  words 
of  the  evidence,  and  that  the  evidence  as  apprehended  by  the  judge 
would  justify  the  denial  of  the  motion,  he  should  by  stating  the  exact 
ground  of  the  motion  call  the  judge's  attention  to  such  misapprehension, 
and  if  he  fails  to  do  so  an  exception  to  the  denial  of  his  motion  will  not 
be  sustained. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J. 

Decided  March  1,  1886. 

Appeal  by  defendant  from  judgment  entered  on  ver- 
dict for  plaintiff,  as  directed  by  the  court. 

Chiggenheimer  &  UntermeyeTy  attorneys,  and  Samuel 
Untermeyer^  of  counsel,  for  appellant. 

Oliver  M.  Benedicty  attorney,  and  of  counsel,  for 
respondent. 

Per  Curiam. — The  action  was  for  loss  of  service,  &c., 
caused  as  alleged  by  the  negligence  of  defendant's  servant 
in  allowing  a  heavy  piece  of  ice  to  fall  from  one  of  defend- 
ant's ice- wagons,  upon  plaintiff's  son,  thereby  wounding 
him  and  requiring  plaintiff  to  procure  medical  attendance, 
&c.  There  was  some  proof  or  presumption  of  negligence 
in  not  loading  the  cart  so  that  the  ice  should  not  fall. 

At  the  end  of  plaintiff's  testimony,  the  defendant 
asked  the  court  to  direct  a  verdict  in  its  favor,  on  the 
ground  that  no  negligence  had  been  shown  on  the  part  of 
the  defendant  or  its  servants.  If  the  cart  from  which 
the  ice  fell  were  the  property  of  defendant,  there  was 
sufficient  evidence  of  negligence  in  allowing  the  ice  to 
fall.    If  the  name  of  defendant  were  on  the  ice-cart. 
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there  was  evidence  as  to  the  ownership  of  the  cart  being 
in  defendant.  It  appears  that  the  judge  assumed  that 
there  was  evidence  on  the  second  point.  The  t.estimony 
proved  that  upon  the  cart  were  the  words  ^ '  Brewery  Ice 
Wagon,  No.  1,"  and  it  is  apparent  that  the  judge  believed 
that  the  witness  to  this  had  given  the  name  of  the 
defendant.  The  judge  told  the  defendant's  counsel  on 
the  trial  that  he  might  go  to  the  juiy  if  he  pleased,  but 
this  he  declined.  The  counsel  must  have  perceived  that 
the  judge  was  under  a  misapprehension  as  to  the  exact 
words  upon  the  cart,  and  should  then  have  given  the 
exact  ground  of  the  motion,  or  have  gone  to  the  jury. 
Judgment  afllrmed,  with  costs. 


DANIEL  B.  CLAFLIN,  et  al.,  Respondents,  v.  ALEX- 
ANDER V.  DAVIDSON,  AS  Sheriff,  Appellant. 

Co$i» — Claim  and  delivery — Chattel  replevied  and  not  redelivered — Ver- 
dict in  iueh  action,  token  need  not  fix  value. 

When  the  verdict  in  a  claim  and  delivery  action  awards  to  the  plaintiff 
a  chattel  which  had  been  replevied,  and  which  had  not  afterward  been 
delivered  by  the  sheriff  to  the  unsuccessful  party,  or  a  person  not  a 
party  to  the  action,  the  plaintiff  is  entitled  to  full  costs.  The  limitation 
in  the  last  clause  of  subdivision  2  of  §  3228  does  not  apply  to  such  a 
case. 

Under  the  facts  above  stated  the  value  of  the  chattel  is  not  required  to  be 
fixed  by  the  verdict. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  March  1,  1886. 

Appeal  by  defendant  from  order  directing  clerk  to  tax 
costs  in  plaintiffs'  favor. 

The  action  was  to  recover  chattels.  The  defendant  as 
sheriff,  had  taken  the  chattels  by  an  order  of  attachment. 
The  coroner  replevied  the  chattels  and  delivered  them 
to  the  plaintiff,  in  whose  possession  they  thenceforth 
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remained.  On  a  trial  by  a  jury  the  verdict  was  for 
plaintiff,  but  the  verdict  did  not  fix  the  value  of  the  chat- 
tels. 

The  plaintiffs  presented  a  bill  of  costs  to  the  clerk  for 
taxation,  who  refused  to  tax  it  on  the  ground  that  the 
value  of  the  chattels  not  having  been  fixed  by  the  jury 
pursuant  to  §  3228,  sub.  2,  Code  Civil  Procedure,  there 
was  no  basis  on  which  to  tax  costs. 

Plaintiffs  thereupon  moved  at  special  term  for  an  order 
directing  the  clerk  to  tax  the  bill  of  costs ;  and  also 
appealed  from  the  clerk's  decision  to  the  special  term. 

The  motion  and  appeal  were  heard  at  special  term 
before  Ingraham,  J.,  who  granted  the  motion,  deUvering 
the  following  opinion : 

"Ingraham,  J. — Sections  1726  and  1727  of  the  Code 
provided  the  cases  in  which  the  jury  must  fix  the  value  of 
the  chattel.  By  section  1726  it  is  provided  that  where  a 
verdict,  report  or  decision  awards  to  the  plaintiff  a  chattel 
which  has  not  been  replevied,  or  where  it  awards  to  the 
prevailing  party  a  chattel  which  has  been  replevied  and 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful 
party  or  a  person  not  a  party  to  the  action,  it  must  also, 
except  in  the  cases  specified  in  the  next  section,  fix  the 
value  of  the  chattel  at  the  time  of  the  trial. 

*'  In  this  case  the  verdict  awarded  to  the  plaintiffs  a 
chattel  which  had  been  replevied,  and  which  had  not 
afterwards  been  deUvered  by  the  sheriff  to  the  unsuccess- 
ful party,  or  a  person  not  a  party  to  the  action,  and  the 
case  therefore  is  not  within  section  1726  of  the  Code. 
Section  1727  provides  for  the  cases  where  the  verdict  or 
decision  is  in  favor  of  the  defendant. 

"The  verdict  did  not  fix  the  value  of  the  chattel. 
There  is  no  provision  in  the  act  that  requires  it  to  fix  the 
value  of  the  chattel  where  it  awards  the  possession  of  the 
chattel  to  a  person  to  whom  it  had  been  delivered. 

"  By  section  3228  of  the  Code  *  the  plaintiff  is  entitled  to 
costs  upon  the  rendering  of  the  final  judgment  in  his  favor 
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in  either  of  the  following  cases :  1st.  In  an  action.  .  .  . 
2d.  lu  an  action  to  recover  a  chattel ;  but  if  the  value  of 
the  chattel  or  all  the  chattels  recovered  by  plaintiflfs,  as 
fixed,  together  with  the  damages,  if  any,  awarded  to  him, 
be  less  than  fifty  dollars,  the  amount  of  his  costs  cannot 
exceed  the  amount  of  the  value  and  the  damages. '  Bead- 
ing this  section  with  sections  1726  and  1727,  I  think  it 
must  have  been  the  intention  of  the  legislature  to  Umit 
this  provision  to  the  case  in  which  the  jury  or  the  court 
were  authorized  to  fix  the  value  of  the  chattel,  and  I  think 
the  true  meaning  of  the  section  is  that  the  plaintiff  is 
entitled  to  costs  in  an  action  to  recover  the  value  of  a 
chattel,  except  that  in  an  action  in  which  the  jury  are 
authorized  to  find  the  value  of  the  chattel,  that  if  the  value 
of  the  chattel  and  the  damages  do  not  exceed  fifty  dollars, 
the  costs  cannot  exceed  the  amount  of  such  value  and  the 
damages. 

"I  am  inclined  to  think,  therefore,  that  the  costs 
should  have  been  taxed  by  the  clerk.  Motion  should 
therefore  be  gi-anted,  and  the  clerk  directed  to  tax  the  bill 
of  costs  presented  by  plaintiff.     No  costs." 

An  order  was  thereupon  entered  granting  the  motion 
and  ordering  the  clerk  to  tax  the  bill  of  costs  ;  from  which 
order  this  appeal  is  taken. 

W.  Bourke  Cockrarij  attorney,  and  of  counsel  for 
appellant. 

Amotux,  Bitch  &  Woodford^  attorneys,  and  Haley 
Fiske^  of  counsel,  for  respondent. 

Per  Curiam. — Order  affirmed,  with  $10  costs  and  dis- 
bursements to  be  taxed,  upon  opinion  below. 
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THOMAS  S.  HENRY,  as  Eeceiver,  &c.,  v.  PHIL- 
ANDER DERBY,  ET  AL. 

In  the  Matter  op  the  Application  op  Defendants  for 
AN  Order  directinq  Willis  M.  Ranney  to  Pay  the 
Costs  op  the  Action.  Wilus  M.  Ranney,  Appel- 
lant»    Philander  J)£rby,  and  Others,  Respondents. 

Co9ts^  compeUirhg  persons  not  pa/rties  to  record  to  pay — motion  f or ^  service 
of  notice  onicTuit  attorneys  insufficient — Ex  parte  order ,  one  not  party 
to  the  record — Findings^  effect  and  validity  of. 

Neither  the  attorney  for  a  receiver  appointed  in  supplementary  proceedings 
in  an  action  brought  by  him,  nor  the  attorney  for  the  plaintiff  in  the 
action  upon  the  judgments  in  which  the  supplementary  proceedings 
were  instituted,  represents  the  plaintiff  in  the  original  action  in  a  pro- 
ceeding instituted  to  compel  him  to  pay  the  costs  of  the  receiver's 
action.  An  order  compelling  such  plaintiff  to  pay  said  costs,  made  on 
notice  only  to  either  or  both  of  such  attorneys,  is  an  ex  parte  order  as 
to  such  plaintiff. 

Where  an  order  is  made  under  which  proceedings  might  be  taken  at  once 
against  a  person  not  a  party  to  the  record  or  his  property  to  enforce  it, 
and  such  order  is  ex  parte  as  to  him,  he  has  an  interest  in  having  it  set 
aside  so  that  proceedings  on  it  might  not  even  be  begun  ;  and  it  is  proper 
for  him  to  move  to  set  it  aside,  and  the  motion  should  be  granted. 

Findings  in  an  action  brought  by  a  receiver  appointed  in  supplement- 
ary proceedings,  to  the  effect  that  the  action  was  brought  at  the 
request  of  the  judgment  creditor,  on  whose  judgment  the  supplementary 
proceedings  were  instituted,  and  that  he  was  beneficially  interested 
in  it,  he  not  being  a  party  to  the  action,  are  without  validity  as  to  him. 

Before  Sedgwick,  Oh.  J.,  and  Ingraham,  J. 

Decided  March  1,  1886. 

Appeal  by  Willis  M.  Ranney  from  an  order  denying 

Note.  It  appeared  in  the  appeal  book  that  the  request  required  by 
Rule  79  had  been  filed  by  the  judgment  creditor,  who  was  a  non-resident. 
This,  however,  is  not  adverted  to  in  the  opinion,  because  the  merits  of 
the  application  to  charge  the  judgment  creditor  with  costs  were  not 
involved  in  the  motion  to  vacate  the  order  so  charging  him,  on  the  ground 
of  its  invalidity. 
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his  motion  to  vacate  an  order  directing  him  to  pay  the 
costs  of  the  action. 

The  facts  appear  in  the  opinion. 

Riddle  &  Ward^  attorneys,  and  Charles  M,  Houghy 
of  counsel  for  appellant,  argued  : — ^I.  The  order  was  void 
for  want  of  jurisdiction  in  the  court  to  make  it.  The 
service  of  notice  of  the  application  upon  the  attorney  of 
the  nominal  plaintiff  did  not  confer  juiisdiction  to  grant 
it  (Camahan  v.  Pond,  15  Abb.  Pr.  194 ;  Ward  v.  Boy,  69 
N.  Y.  96). 

II.  Service  of  notice  of  the  application  upon  the  attor- 
ney who  had  appeared  for  Mr.  Eanney  in  another  action, 
in  another  court,  in  another  county,  some  six  months 
before,  did  not  confer  jurisdiction  upon  this  court  to 
grant  it.  Generally,  an  attorney's  authority  ends  with 
the  entry  of  judgment  (Welradt  v,  Maynard,  3  Barb,  584 ; 
Lusk  V.  Hastings,  1  Hilly  656).  After  much  discussion  it 
was  held  that,  in  the  absence  of  statutory  provisions  to 
the  contrary,  notice  of  motion  for  a  receiver  of  a  judg- 
ment debtor  might  be  served  upon  the  latter's  attorney 
in  the  action,  because  the  proceeding  was  a  proceeding  in 
the  action,  the  parties  and  the  com-t  being  the  same 
(De  Berner  v.  Drew,  57  Barb.  438).  No  case  has  gone 
farther  than  this.  But,  surely,  the  collection  of  defend- 
ants' costs  in  Henry  v.  Derby,  in  the  superior  court,  is 
not  ^'  a  proceeding  in  the  action,"  of  Ranney  v.  Chichester 
in  the  Kings  county  supreme  court,  and  to  contend  that 
an  appearance  in  one  is  an  appearance  in  the  other,  is  idle 
(Howard  Ins.  Co.  v.  Halsey,  4  Sandf.  565  ;  8  iV.  F.  271). 

III.  The  proceeding  to  charge  a  third  party  with  the . 
costs  of  an  action,  authorized  by  section  3247,  is  a  special 
proceeding,  and  the  Code  expressly  requires  personal  ser- 
vice, in  every  instance,  of  the  notice  or  other  paper  by 
which  a  special  proceeding  is  commenced  (§  433).  Even 
if  it  were  the  plaintiff  that  defendant  was  seeking  to  col- 
lect the  costs  from,  the  supplementary  proceedings  he 
would  institute  would  be  a  ''special  proceeding"  {Code, 
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§  2433).  And  so  much  the  more  is  it  a  special  proceeding 
by  which  he  now  seeks  relief,  not  only  different  from  that 
demanded  in  his  answer,  but  against  a  person  whose 
name  did  not  appear  m  the  summons  (Roe  v.  Boyle,  81 
N.  Y.  306  ;  Marvin  v.  Marvin,  78  lb.  541).  The  preceding 
cases  were,  it  is  true,  under  the  statute,  and  the  present 
one  under  the  Code  ;  but,  so  far  as  this  motion  is  con- 
cerned, the  provisions  of  the  two  are  identicaL  And  pro- 
ceedings under  this  Code  provision  also  have  been 
judicially  held  to  be  special  proceedings  (Matter  of  Tyng, 
17  Week.  Dig.  234). 

J.  A.  Bumham,  attorney  and  of  counsel  for  respondents, 
argued. — I.  There  is  nothing  in  section  3247  of  the  Code 
which  requires  personal,  or,  in  fact,  any  other  notice  of  the 
application  to  be  served  upon  the  person  sought  to  be 
charged  with  the  payment  of  the  costs.  The  pre-requisite 
to  granting  the  order  is  that  the  court  shall  determine 
that  the  "action  is  brought  in  the  name  of  another  by  a 
transferee  of  the  cause  of  action,  or  by  any  other  person 
who  is  beneficially  interested  therein."  Where  this  ques- 
tion has  not  been  determined  prior  to  the  application  for 
the  order,  the  party  sought  to  be  charged  is  doubtless 
entitled  to  an  opportunity  to  be  heard  upon  the  question 
of  his  liabiUty  ;  but  where,  as  in  the  case  at  bar,  the  very 
judgment  granting  the  costs  has  determined  that  the 
was  brought  for  the  beneficial  interest  of  the  party  sought 
to  be  charged,  thereby  disposing  of  the  only  question 
which  could  be  Utigated  upon  the  hearing  of  the  applica- 
tion, it  is  respectfully  submitted  that  the  order  might  have 
been  granted  ex  parte  upon  the  judgment-roll  alone. 

n.  A  receiver  in  supplementary  proceedings  represents 
not  only  the  debtor,  but  the  creditor  at  whose  instance  he 
was  appointed  (Cummings  v.  Egerton,  9  Bosw.  684). 
Under  section  3247  the  party  ^'interested  is  liable  for 
costs  in  the  like  cases  and  to  the  same  extent  as  if  he  was 
the  plaintiff."  Eule  79  of  the  General  Rules  of  Practice 
provides  that :  **  Whenever  a  receiver  appointed  under 
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proceedings  supplementary  to  execution  shall  apply  for 
leave  to  bring  an  action,  he  shall  present  and  file  with  his 
application  the  written  request  of  the  creditor  in  whose 
behalf  he  was  appointed,  that  such  action  be  brought ;  or 
else  he  shall  give  a  bond,  with  sufficient  security  and 
properly  acknowledged  and  approved  by  the  court,  to  the 
person  against  whom  the  action  is  to  be  brought,  condi- 
tioned for  the  payment  of  any  costs  which  may  be  recov- 
ered against  such  receiver.  And  leave  to  bring  actions 
shall  not  be  granted  except  on  such  written  request,  or 
on  giving  such  security."  The  combination  of  these 
rules  makes  it  emphatically  clear  that  for  all  the  purposes 
of  liability  for  costs  the  judgment  creditor,  at  whose 
instance  and  in  whose  behalf  the  receiver  is  appointed,  is 
to  be  regarded  as  the  real  plaintiff.  The  filing  of  the 
written  request  that  the  action  be  brought  is  in  itself  a 
voluntary  submission  to  the  jurisdiction  of  the  court,  and 
any  order  or  judgment  thereafter  made  or  rendered  in  the 
action  thus  brought  at  his  request,  binds  him  as  if  he 
were  the  nominal  as  well  as  the  real  plaintiff.  A  judg- 
ment is  conclusive  upon  the  parties  to  the  action  and 
their  privies.  The  term  "parties  "in  this  connection  is 
not  restricted  to  those  who  are  parties  upon  the  record. 
It  includes  all  who  have  a  direct  interest  in  the  subject 
matter  of  the  suit,  a  right  to  make  a  defense  or  control 
the  proceedings  (Bates  v,  Stanton,  1  Duer,  79  ;  Burr  v. 
Bigler,  16  Abb.  Pr.  177).  A  receiver  is  the  privy  by 
representation  of  the  party  at  whose  instance  he  was 
appointed  (Pinkham  v.  Borst,  24:  How.  Pr.  246).  The 
real  parties  in  interest  in  an  action  at  law,  though  they 
were  not  the  nominal  plaintiffs,  are,  in  equity,  bound  by 
the  judgment,  equally  as  though  they  had  been  nominally 
parties  (Southgate  v.  Montgomery,  1  Paige  Ch.  41).  The 
attorney  for  the  nominal  plaintiff  is,  therefore,  the  attor- 
ney for  the  real  plaintiff,  and  notice  of  any  application  to 
bind  the  latter  is  properly  served  upon  the  attorney  of 
record  of  the  former  (Code,  §  799). 

III.  The  judgment  creditor  is  charged  with  tha  costs 
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of  this  suit  because  of  the  fact  that,  having  recovered  the 
judgment  in  the  former  action,  this  case  was  prosecuted 
for  his  sole  benefit.  And  notice  in  the  former  action,  or 
in  the  supplementary  proceedings,  might  properly,  indeed 
must  have  been,  served  upon  his  attorney  of  record 
therein.  Therefore,  since  this  application  was  made 
against  him  as  the  plaintiff  in  the  former  action,  notice 
was  properly  served  upon  his  attorney  in  said  action 
{CodCy  §  799).  After  the  double  service  thus  made,  either 
of  which  would  have  been  sufficient,  it  becomes  apparent 
how  purely  technical  and  devoid  of  real  merit  the  ques- 
tion involved  in  this  appeal  is. 

IV.  The  apphcation  under  section  3247  of  the  Code  is 
a  motion  in  the  action,  and  not  a  special  proceeding. 
The  language  of  this  section  is  that  '  *  the  court  may  by 
order  direct  the  person  so  liable  to  pay  them."  *'An 
application  for  an  order  is  a  motion  "  {Code  §  768).  And 
the  order  must,  of  course,  be  gi-anted  in  the  action.  The 
former  piK)ceeding  under  the  Eevised  Statutes :  S  R.  S. 
(Banks'  Sixth  Ed.)  534,  §  321  ;  2  Edmonds  Ed.  G43,  §  44, 
was  a  special  proceeding,  and  for  this  reason  the  cases 
cited  by  appellant  below  are  not  in  point. 

Per  Curiam. — The  action  was  brought  by  a  receiver 
appointed  in  supplementary  proceedings  and  resulted  in 
the  dismissal  of  the  complaint,  with  costs.  Costs  having 
been  taxed,  the  defendant  moved  under  section  3247  of 
the  Code,  that  WilUs  M.  Eanney  be  compelled  to  pay  the 
costs  on  the  ground  that  the  action  had  been  brought  at 
his  request.  Notice  of  that  motion  was  served  upon  the 
attorney  for  the  plaintiff,  in  the  action  in  which  the 
receiver  was  appointed,  and  the  attorney  for  the  receiver, 
but  was  not  served  on  Ranney  personally.  The  court 
granted  the  motion.  Subsequently,  a  motion  was  made 
on  behalf  of  Ranney,  who  appeared  by  attorney,  for  the 
purposes  of  that  motion  only,  to  vacate  the  order  requir- 
ing him  to  pay  such  costs.  This  motion  was  denied,  and 
from  the  order  denying  that  motion  plaintiff  appealed. 
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If  the  order  directing  Ranney  to  pay  the  costs  had  any 
validity,  proceedings  might  be  taken  at  once  against  him 
or  his  property  to  enforce  such  order.  He  had  an  interest 
in  hadng  it  set  aside  so  that  proceedings  upon  it  might 
not  even  be  begun.  This  order  adjudicated  him  to  have 
been  beneficially  interested  in  the  action  brought  by  the 
receiver,  and  that  action  was  brought  at  his  request. 
Such  an  order  could  not  be  made  without  notice  to  him 
so  that  he  could  be  heard  and  oppose. 

The  finding  in  the  action  that  it  had  been  brought  at 
his  request,  and  that  he  was  beneficially  intei-ested  in  it, 
was  without  validity  as  to  him,  as  he  was  not  a  party  to 
the  action.  It  cannot  be  said  that  the  notice  to  the 
attorney  for  the  receiver  was  notice  to  Ranney,  because, 
before  it  could  be  held  that  the  attorney  for  the  receiver 
was  acting  for  Ranney,  the  court  must  find  that  the 
receiver  brought  the  suit  at  Ranney 's  request,  or  on 
Ranney 's  account,  and  that  fact  was  in  controvei-sy,  and 
was  the  fact  to  be  tried  on  this  motion.  Nor  was  notice 
to  the  attorney  for  Ranney  in  the  action  on  which  the 
receiver  was  appointed,  notice  to  Ranney.  That  attorney's 
authority  to  appear  for  Ranney  ceased  on  the  entry  of 
the  judgment  in  that  action,  and  there  is  no  evidence  that 
he  was  subsequently  employed  by  Ranney. 

The  original  order  having  been  entered  ex  parte  so  far 
as  Ranney  was  concerned,  his  proper  proceeding  was  to 
move  to  set  it  aside,  and  we  think  that  motion  should 
have  been  granted. 

The  order  appealed  from  is  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  below  granted,  with 
$10  costs. 
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GEORGE    CAMPBELL,    Appellant,    v.    AMERICAN 

ZYLONITE  CO.,  Respondent. 

Bxamination  of  plaintiff  before  atiawer — suffieieney  of  affidavit  for, 

Kon-presentation  of  an  affidavit  of  merits  does  not  render  order  extending 
time  to  answer  null. 

In  an  action  brought  against  a  corporation  to  compel  the  transfer  to  the 
plaintiif  of  stock  represented  by  a  certificate,  and  the  issue  of  a  new 
certificate  to  him,  an  affidaTit  by  the  treasurer  of  the  corporation  that 
the  person  in  whose  name  the  stock  stands,  and  to  whom  said  certificate 
was  issued,  had,  before  action  commenced,  notified  the  corporation  that 
he  owned  the  stock  and  plaintiff  had  no  title ;  that  the  circumstances 
under  which  plaintiff  claimed  to  have  obtained  said  certificate,  and  the 
title  to  the  stock,  were  peculiarly  within  the  knowledge  of  the  plaintiff, 
and  not  within  the  knowledge  of  the  defendant  or  of  the  affiant,  and  that, 
in  the  belief  of  the  affiant,  an  examination  of  plaintiff  would  disclose 
facts  material  and  necessary  to  enable  defendant  to  frame  its  answer,  is 
sufficient  to  support  an  order  for  the  examination  of  plaintiff  before 
answer. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Bedded  March  1,  1886. 

Appeal  by  plaintiff  from  an  order  denying  his  motion 
to  vacate  and  set  aside  an  order  for  his  examination. 

The  complaint  alleged  that  defendant,  on  September 
27,  1880,  issued  for  value  and  delivered  to  Edwin  M.  Felt, 
a  certificate  for  one  hundred  shares  of  its  capital  stock,  of 
the  par  value  of  $100  ;  by  the  terms  of  which  certificate  it 
was  provided  that  the  stock  was  transferable  only  by 
assignment  on  the  back  thereof,  recorded  in  the  books  of 
the  company,  either  in  person  or  by  attorney,  and  the 
surrender  of  the  certificate  ;  that  on  September  29,  1880, 
Mr.  Felt  signed  and  sealed  an  assignment  and  power  of 
attorney  and  indorsed  the  same  on  the  back  of  the  certi- 
ficate, the  name  of  the  assignee  and  attorney  not  being 
inscribed  therein  in  the  blank  spaces  left  for  that  purpose ; 
that  said  shares  of  stock  were,  on  September  4,  1885, 
offered  for  sale  in  the  city  of  New  York,  and  purchased 
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by  the  plaintiff  for  $5,050,  and  the  certificate  was  then 
and  there  deUvered  to  plaintiff,  who  caused  his  name  as 
assignee,  and  D.  B.  Wilmot,  as  attorney,  to  be  written  in 
the  blanks  therefor,  and  said  assignment  indorsed  on  said 
certificate  ;  that  thereafter  plaintiff  presented  said  certi- 
ficate with  said  assignment  on  the  back  thereof  having 
the  blanks  therein  filled  up  as  aforesaid,  to  the  defendant, 
and  offered  to  suiTender  said  certificate  and  assignment, 
and  demanded  a  transfer  to  him  of  said  stock  on  the 
books  of  defendant,  and  demanded  that  defendant  should 
issue  a  new  or  other  certificate  of  stock  to  him  in  place  of 
the  certificate  as  offered  to  be  surrendered  ;  that  defend- 
ant refused  to  comply  with  such  demands,  and  refused  to 
recognize  the  plaintiff  as  the  owner  and  holder  of  the 
stock,  and  prayed,  (1)  That  defendant  be  directed,  upon 
the  surrender  of  said  certificate,  and  the  assignment 
thereof,  to  transfer  said  stock  upon  the  books  of  said 
defendant  to  this  plaintiff  ;  (2)  That  the  defendant  also 
issue  to  this  plaintiff  a  new  certificate  of  the  Uke  amount 
of  shares  of  its  capital  stock  as  is  mentioned  in  the  certi- 
ficate now  held  by  said  plaintiff  ;  (3)  That  the  plaintiff 
recover  the  costs  of  this  action,  and  have  such  further 
and  other  relief  as  to  the  court  may  seem  proper  and  just. 

Defendant  before  answering,  and  on  November  9,  1S85, 
procured  an  ex  parte  order  directing  that  plaintiff  be 
examined  and  his  deposition  taken  pursuant  to  sections 
870-873  of  the  Code  of  Civil  Procedure,  and  that  for  that 
pui-pose  he  attend  before  one  of  the  judges  of  this  court, 
on  March  25,  1885,  at  an  hour  and  place  therein  speci- 
fied. 

This  order  was  obtained  upon  the  affidavit  of  the 
defendant's  treasurer  setting  forth  the  organization  of  the 
company,  its  place  of  business,  its  appearance  in  the 
action,  the  name  of  its  attorney  and  his  office  address,  the 
residence  of  the  plaintiff  in  the  action,  the  name  of  plaint- 
iff's attorneys  in  the  action,  and  their  office  address,  the 
pendency  of  the  action,  its  general  nature,  the  place  of 
business  and  residence  of  the  affiant,  and  then  proceed- 
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ing  :  "As  an  officer  of  the  defendant  I  desire  to  be  exam- 
ined Greorge  Campbell,  the  plaintiff  herein,  who  resides,  I 
am  informed  and  believe,  at  No.  130  West  45th  street, 
city,  county  and  state  of  New  York,  and  is  of  full  age. 
The  testimony  of  such  person  is  material  and  necessary 
for  me,  to  enable  me  to  frame  an  answer  herein. 

"5.  The  facts  which  render  such  testimony  materia] 
and  necessary  are,  among  others,  as  follows  :  The  defend- 
ant has  been  served  prior  to  the  commencement  of  this 
action  and  to  the  demand  for  the  transfer  of  the  stock,  aa 
alleged  in  the  complaint,  with  a  notice,  of  which  the  fol- 
lowing is  a  copy  : 

New  York,  Sept.  25th,  1885. 
*  To  the  American  Zylonite  Company, 
'  Mr.  Wood,  Treasurer. 
*  Having  learned  that  a  certificate  for  100  shares  of  the 
stock  of  this  company,  issued  to  me,  has  been  presented 
to  you  by  Mr.  George  Campbell  for  transfer,  I  hereby 
notify  you  that  I  claim  this  certificate  to  be  my  property 
and  that  I  am  the  owner  of  it,  and  that  Mr.  Campbell  has 
no  legal  title  to  it,  and  the  same  cannd|^e  transferred  to 
him,  and  that  I  shall  hold  the  company  liable  for  any  loss 
I  may  suffer  if  such  transfer  be  madei 

*  Very  respectfully, 

*  Edwin  M.  Felt.' 

"  It  is  peculiarly  and  particularly  within  the  knowl- 
edge of  the  plaintiff  what  were  the  circumstances  attend- 
ing the  sale  of  the  stock  referred  to  in  the  complaint, 
alleged  in  the  complaint  as  having  occurred  on  September 
4,  1885  ;  who  offered  the  same  for  sale  ;  upon  what  notice 
such  sale  was  held  ;  where  it  was  held ;  who  were  present 
when  it  was  made  ;  who  sold  such  stock  to  the  plaintiff  ; 
who  delivered  the  same  to  him  ;  the  nature  and  extent  of 
the  notice  the  plaintiff  may  have  had  of  any  claim  that 
such  stock  did  not  belong  to  the  party  selling  the  same, 
and  of  the  equities  of  said  Felt  in  said  certificate  ;  what 
aniount,  if  any,  of  the  alleged  purchase  price  for  said  stock 
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has  been  actually  paid  by  the  plaintiff ,  to  whom  such 
amount  or  amounts  were  paid  ;  and  at  what  dates  and 
where,  and  of  plaintiff's  knowledge  of  all  proceedings 
affecting  said  alleged  sale  before  and  after  the  same.  I 
believe  that  such  examination  will  disclose  facts  material 
and  necessary  to  enable  the  defendant  to  frame  his  answer, 
all  of  which  are  peculiarly  within  the  knowledge  of  the 
plaintiff,  and  not  within  that  of  either  defendant  or  de- 
ponent. 

"  6.  I  desire,  as  an  officer  of  the  defendant,  to  use  the 
testimony  taken  on  said  examination  in  the  preparation 
of  the  answer  herein. 

' '  7.  The  time  to  answer  herein  expires  to-day,  Novem- 
ber 9,  1885,  and  no  extension  of  time  has  been  had." 

Plaintiff  on  the  complaint  and  the  affidavit  on  which 
the  order  for  examination  was  made,  and  an  affidavit 
showing  that  the  original  time  to  answer  had  expired, 
and  that  an  extension  of  time  obtained  by  defendant  was 
procured  without  presenting,  filing,  or  serving  an  affida- 
vit of  merits,  moved  to  vacate  or  set  aside  the  order. 
This  motion  was  denied,  and  from  the  order  entered  upon 
its  denial,  the  present  appeal  was  taken. 

Wilmot  &  Gage,  attorneys,  and  De  B.  Wilmot,  of 
counsel  for  appellant,  argued  : — I.  The  defendant  was  in 
default — ^the  time  in  which  to  serve  an  answer  having 
expired.  This  objection  was  made  upon  the  return  of 
the  order  to  show  cause,  and  the  order  for  the  examina- 
tion. In  the  order  of  examination,  dated  November  9, 
1885,  a  provision  was  made  extending  time  to  answer, 
but,  as  no  affidavit  of  merits  had  been  presented,  served 
or  filed,  the  extension  was  a  nullity  {OenH  Rule,  24  ;  §  782 
Code). 

II.  The  affidavit  upon  which  the  order  was  granted  is 
defective,  (a)  It  fails  to  state  the  nature  of  the  defense 
sought  to  be  interposed,  (ft)  It  fails  to  show  the  facts 
sought  to  be  eUcited  are  necessary  and  material  {General 
Rule,  83 ;  Schepmoes  v,  Bousson,  Abb.  N.   C.  481 ;  Rob- 
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ertson  v.  Eussell,  20  Hun,  243 ;  Code  Civ,  Pro,  §  872). 
Mere  averment  of  necessity  and  materiality  is  insufficient 
(Crooke  v.  Corbin,  23  Hun,  176 ;  Eobertson  v.  Russel,  20 
lb.  243 ;  Matter  of  Bryan,  3  ^66.  N.  C.  289  ;  Corbett  v. 
De  Coraeau,  44  Super.  Ct.  306  ;  Shethar  v.  Babcock,  1 
Civ,  Pro.  83).  (c)  It  does  not  set  out  what  facts,  if 
elicited,  would  constitute  a  defense  (Shaw  v.  Van  Rensse- 
laer, 60  How,  143  ;  Williams  v.  Harden,  1  Barh.  Ch,  298  ; 
Beach  v.  Mayor,  14  Hun,  79 ;  Green  v.  Allen,  7  Week. 
Dig,  250). 

III.  The  facts  alleged  and  set  forth  in  the  affidavit  as 
necessary  and  material,  and  those  which  it  alleges  the 
examination  may  disclose,  would  not  constitute  a  defense 
to  the  action  (Cushman  v.  Thayer  Manf.  Co.,  76  N,  Y, 
365  ;  McNeil  v.  Tenth  National  Bank,  46  lb,  331 ;  N.  Y. 
&  N.  H.  R.  R.  Co.  V,  Schuyler,  34  lb,  30,  80).  It  makes 
no  difference,  and  it  is  wholly  immaterial  whether  or 
not  Campbell  gave  adequate  consideration  for  the  stock, 
or  "what  were  the  circumstances  attending  the  sa^e  of 
the  stock  ;"  .  .  .  who  offered  the  same  for  sale  ;  upon 
what  notice  such  sale  was  held  ;  where  it  was  held  ;  who 
were  present ;  who  sold  such  stock  ;  .  .  .  the  notice  plaint- 
iff may  have  had  of  any  equities  of  said  Felt  in  said  cer- 
tificate,'' etc  (Cushman  v,  Thayer  Manf.  Co.,  76  N,  Y, 
365  ;  McNeil  v.  First  National  Bank,  44  lb.  331  ;  N.  Y.  & 
N.  H.  R.  R.  Co.  V.  Schuyler,  34  lb.  30,  80).  The  case  of 
Hutchinson  v.  Lawrence  (29  Hun,  450),  differs  materially 
from  this.  There  Hutchinson  was  not  able  to  ascertain 
what  transpired  which  produced  his  dismissal,  or  whether 
or  not  the  rules  and  regulations  relating  thereto  had  been 
complied  with ;  he  asked  for  an  order  to  examine  the 
president  of  the  exchange,  who  knew  what  had  taken 
place,  in  order  that  he  might  ascertain  the  facts  which 
were  clearly  material  and  necessaiy  to  properly  frame  his 
complaint,  while,  as  we  have  shown,  the  facts  sought  to 
be  inquired  into  under  the  affidavit  and  order  appealed 
from,  are  not  material  to  any  defense  which  the  defend- 
ant seeks  to  or  could  interpose. 
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Charles  Howard  Williams^  attorney,  and  of  counsel 
for  respondent. 

Per  Curiam. — We  think  the  affidavit  sufficiently 
alleges  the  nature  of  the  defense.  The  defense  as  indi- 
cated is  that  E.  M.  Felt  was  the  owner  of  the  stock  that 
plaintiff  claimed  and  w^hich  he  asked  to  have  transferred 
to  him.  Sufficient  appears  to  show  that  an  examination 
of  plaintiff  is  necessary  to  enable  defendant  to  properly 
prepare  its  answer. 

The  plaintiff  and  Felt  claim  the  stock,  and  in  order 
to  properly  plead  Felt's  title  to  the  stock,  it  is  necessary  to 
allege  the  circumstances  under  which  plaintiff  acquired 
his  title.  These  circumstances  must  be  within  plaintiff's 
knowledge,  and  the  treasurer  of  the  defendant  alleges  that 
the  facts  are  not  within  the  knowledge  of  the  deponent  or 
of  the  defendant. 

The  defendant,  so  far  as  appears,  has  no  interest  in 
the  ownership  of  this  stock  except  to  protect  itself,  and 
under  the  circumstances  it  should  have  an  opportmiity  to 
investigate  plaintiff's  title  before  it  is  compelled  to  answer 
the  complaint. 

An  examination  of  the  affidavit  on  which  the  oixier 
was  granted,  has  satisfied  us  that  the  facts  alleged  were 
sufficient  to  bring  the  case  within  the  statute. 

The  order  extending  the  time  to  answer  was  not  a 
nullity  because  of  the  absence  of  the  affidavits  of  merits. 
It  was  a  mere  irregularity  which  could  be  cured  by  allow- 
ing such  an  affidavit  to  be  ffied,  and  until  such  order  was 
vacated  by  the  court  or  the  judge  who  granted  it,  it  was 
valid. 

The  order  should  be  affirmed,  with  $10  costs  and 
disbursements. 
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WILLIAM  WATSON,  et  al.,  as  Trustees,  &c., 
Respondents,  v.  THE  MANHATTAN  RAILWAY 
CO.,  et  al..  Appellants. 

Equity  action^  trial  by  jury  error —  Waiter  of  right  to  demand  trial  by 
court,  what  not — Character  of  action,  hoto  determined — Judgment  not 
authorized  by  verdict 

An  action  in  equity  involving  a  claim  for  damages  as  incidental  to  the 
equitable  relief  asked  for,  was  brought  on  to  trial  before  a  jury ;  after  the 
plaintiff  had  opened  the  case,  defendant  moved  that  the  cause  be 
stricken  from  the  calendar,  and  ordered  to  be  tried  at  s|)ecial  term  as  an 
equity  case,  which  motion  was  denied  and  exception  taken.  The  trial 
proceeded,  and  resulted  in  a  verdict  for  plaintiff.  Jleld,  that  the  denial 
of  the  motion  was  error,  for  which  this  judgment  entered  on  the  verdict 
should  be  reversed. 

Where  the  allegations  of  a  complaint  nre  such  as  that  by  waiving  the 
claim  to  equitable  relief,  the  plaintiff  has  left  an  action  for  damages 
solely,  which  waiver  may  be  made  at  the  trial,  and  in  case  it  is  made, 
the  action  would  be  triable  by  jury, — defendant  is  in  time  with  his 
demand  for  a  trial  by  the  court,  if  he  makes  it  as  soon  as  it  becomes 
apparent  by  the  opening  of  the  case  that  plaintiff  intends  to  insist  on  his 
claim  for  equitable  relief.  The  fact  that  one  of  the  defendants,  after 
plaintiff  had  noticed  the  cause  for  trial  at  a  jury  term,  also  noticed  it 
for  trial  at  the  same  term,  is  not  a  waiver. 

The  character  of  tlie  action  is  determined  by  the  allegations  of  the  com- 
plaint, and  the  nature  of  the  relief  demnnded.  Where  the  allegations  of 
the  complaint  are  such  as  would  entitle  the  plaintiff  to  equitable  relief, 
and  he  prays  for  the  equitable  relief  to  which  those  allegations  would 
entitle  him,  it  is  an  equity  action,  although  under  the  same  allegation 
he  is  entitled  to  damages  as  incidental  to  the  equitable  relief,  and  prays 
for  such  damages. 

Where  an  equity  case  is  tried  before  a  jury,  and  their  findings  with  the 
facts  admitted  in  the  pleadings,  do  not  cover  all  the  issues,  the  case  must 
be  brought  to  a  hearing  before  the  court  at  a  special  term,  when  the 
court  may  or  may  not  adopt  the  finding  of  the  jury,*  and  other  facts 
may  be  proved,  and  the  court  must  make  findings  of  fact  and  law. 

In  the  case  at  bar,  plaintiff's  right  to  injunctive  relief  depended  on  the 
fact  of  the  use,  occupancy,  or  appropriation  by  defendant  of  his  ease- 

•  This  does  not  apply  to  a  partition  action  (§§  970,  1544  Code  Civil 
Procedure),  or  to  any  action  of  the  character  specified  in  section  970. 
— Reporteks. 
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ment  in  the  street.  This  fact  was  put  in  issue  by  the  pleadiogs,  and  evi- 
dence bearing  on  it  given  by  both  sides.  Held,  that  the  verdict  not 
having  passed,  and  the  court  having  made  no  finding  on  the  issues, 
there  was  no  authority  for  the  entry  of  the  judgment  which  was 
entered. 

Before  O'Gorman  and  Inqraham,  JJ. 

m 

Decided  March  10,  1886. 

Appeal  from  judgment  in  favor  of  plaintiflf  entered  on 
the  verdict  of  the  jury,  restraining  the  defendants  from 
maintaining  and  operating  an  elevated  railroad  in  certain 
streets  in  front  of  plaintiff's  premises,  and  for  damages. 

The  facts  appear  in  the  opinion. 

Davies  &  RapallOj  attorneys,  and  Julian  T.  Dames 
and  Charles  A,  Gardiner^  of  counsel  for  appellants,  on 
the  questions  decided,  argued  : — I.  There  has  been  a  mis- 
trial. The  suit  is  in  equity  and  not  at  law.  The  award 
of  damages  was  incidental  to  the  grant  of  equitable 
relief,  and  the  action  was  neither  changed  thereby  from 
equity  to  law,  nor  did  it  become  an  action  in  both  equity 
and  law.  The  court  erred  in  denying  defendants'  motion 
that  the  action  be  stricken  from  the  calendar  and  tried  on 
the  equity  side  of  the  court. 

First.  The  cause  of  action  herein  is  the  alleged  wrong, 
''committed  or  threatened,"  namely,  the  alleged  continue 
ous  trespass  ;  and  the  fact  that  the  trespass  is  continuous 
is  the  ground  for  equitable  relief  (Henderson  v.  New 
York  C.  E.  U.  Co.,  78  N.  F.  430).  Thei-e  is  no  joinder  of 
legal  and  equitable  causes  of  action.  There  is  but  one 
cause  of  action,  and  that  equitable,  to  restrain  a  continu- 
ing trespass  (Henderson  v.  New  York  C.  R.  R.  Co., 
supra ;  Watson  v.  Hunter,  5  Johns.  Ch.  1 69  ;  Milhau  r. 
Sharp,  27  N.  Y.  625  ;  Ex  parte  Marsh,  1  Mad.  Ch.  Fr. 
149  ;  Lee  v.  Alston,  1  Ves.  Jr.  81 ;  McRea  v.  London,  &c. 
Ry.  Co.,  37  L.  J.  R.  Eq.  261 ;  Corning  v.  Troy,  &c.  R.  R. 
Co.,  40  N.  F.  191 ;  Mad.  Ave.  Bapt.  Ch.  v.  Bapt.  Ch.,  &c., 
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73  lb.  95  ;  New  York  Nat.  Exch.  Bk.  v.  Met.  Ry.  Co., 
&c.,  53  Super.  Ct). 

Second.  The  action,  being  purely  equitable,  could  not 
be  tried  by  a  judge  and  jury  sitting  at  a  regular  trial 
term  of  the  superior  court.  It  should  have  been  tried  at 
an  equity  term  (§  280,  Code  Civ.  Pro.;  Special  Bulej  11, 
16,  of  this  court  for  the  years  1883  and  1885  ;  Court  EuleSy 
Htm,  315,  316;  Bangs  v.  Duckinfield,  18  N.  Y.  592; 
De  Bussierre  v.  Holladay,  4  Abb.  N.  C.  121). 

Third.  Defendants  were  not  estopped  by  laches  or 
acquiescence  from  moving  that  the  case  be  stricken  from 
the  calendar  and  tried  at  special  term  as  an  equity  case. 
(1)  The  proper  place  to  raise  such  an  objection  is  at  trial 
before  evidence  has  been  offered  (De  Bussierre  v.  Holla- 
day,  14  Abb.  N.  C.  Ill ;  Walker  v.  Spencer,  45  Super. 
Ct.  75  ;  Burnham  v.  De  Bevoise,  8  Hotv.  159  ;  3  Waifs 
Pr.  T7).  (2)  The  defendants  are  not  estopped  by  acquies- 
cence (People  V.  Albany  &  Susq.  E.  R.  Co.,  57  N.  Y.  161  ; 
Wheelock  v.  Lee,  74  JV;  Y.  500).  The  defendants  herein 
cannot  "be  deemed  precluded  by  acquiescence, "  by  the 
"  mere  technicaUty  "  of  having  cross -noticed  the  issue  for 
trial  at  a  jury  term. 

Fourth.  The  defendants  would  undoubtedly  be  pre- 
cluded from  insisting  that  this  cause  could  not  have  been 
tried  as  a  law  cause  before  a  jury,  had  the  plaintiffs 
elected  to  proceed  only  for  damages.  Had  the  plaintiffs 
asked  only  for  a  general  verdict  on  the  theory  of  having 
sustained  either  permanent  or  continuing  damages,  and 
asked  no  equitable  relief,  there  would  have  been  no  mis- 
trial. The  denial  of  defendants'  motion  to  send  the  cause 
to  special  term  was  a  decision  that  the  cause  was  to  be 
tried  and  disposed  of  throughout  as  a  law  cause.  Defend- 
ants frequently  throughout  the  trial  protested  against  the 
cause  being  tried  otherwise  than  as  one  for  the  recovery 
of  money  only.  Nevertheless,  after  this  course  on  the 
trial,  and  after  obtaining  answers  from  the  jury  to  specific 
questions,  the  court  gave  the  plaintiffs  equitable  relief. 
This  cause,  therefore,  has  been  treated  by  plaintiffs  and 
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the  court  as  an  equitable  action,  and  the  trial  must  be 
examined  as  that  of  an  equitable  action. 

Burnett  &  Whitney,  attorneys,  and  Henry  L.  Burnett 
and  Edward  B,  Whitney,  of  counsel  for  i-espondents,  on 
the  question  decided,  ai-gued  : — I.  The  action  was  prop- 
erly tried  by  jury,  from  its  nature,  under  the  authorities. 
It  was  an  action  for  a  legal  cause  of  action, — '*  for  a  nui- 
sance,"— and  the  authorities  hold  that  asking  equitable 
reUef  in  addition  does  not  take  away  the  right  of  trial  by 
jury  (Hudson  v.  Caryl,  44  N.  Y.  553  ;  Dorr  v.  Dansville 
Gas  Light  Co.,  18  Hun,  274  ;  People  v.  Metropolitan  Tele- 
phone and  Telegraph  Co.,  31  Hun,  596).  This  action  is 
not  the  less  **  for  a  nuisance  "  because  the  road,  owing  to 
its  legislative  authority,  is  not  a  nuisance  quoad  the  pub- 
lic. A  structure  erected  under  statute  may  be  in  effect  a 
private  nuisance,  although  not  a  public  nuisance  ( Wood 
Nuisances,  §  757).  A  grant  which  legalizes  an  obstruc- 
tion, as  far  as  the  public  are  concerned,  and  gives  a  sum- 
mary remedy  for  ihe  appraisal  of  the  damage  to  private 
owners,  does  not  take  away  any  of  the  remedies  given  to 
the  latter  by  the  previous  law  (Crittenden  v,  Wilson,  5 
Cow,  165).  Statutes  do  not  authorize  the  taking  of  pri- 
vate property  without  compensation.  As  against  one 
whose  property  he  has  taken  without  compensation,  the 
erector  of  a  structure  cannot  be  heard  to  repeat  the 
familiar  quotation  that  that  which  has  legislative  author- 
ity cannot  be  a  nuisance.  The  injured  party  answers  : 
^*  The  state  has  passed  no  such  law,  for  it  cannot ;  and 
what  it  cannot  do,  it  certainly,  in  contemplation  of  law, 
has  not  done"  (Virginia  Coupon  Cases,  114  U,  S,  270, 
2S8).  This  railroad  edifice  is  called  an  *' unlawful  struc- 
ture "  by  the  court  in  Taylor  v.  Metropolitan  El.  Ry.  Co. 
(50  Super,  Ct.  311),  and  it  is  on  the  ground  that  it  is  a 
nuisance  that  the  lessor  and  lessee  companies  are  suffered 
to  be  joined  as  defendants.  Moreover,  the  right  to  jury 
trial,  when  equitable  relief  is  sought,  is  not  confined  to 
actions   *'  for  a  nuisance,"  but   apphes  to   any  action 
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where,  on  the  same  state  of  facts,  legal  and  equitable, 
remedies  are  both  proper  (People  v.  Albany  &  Susque- 
hanna E.  R.  Co.,  57  N.  Y.  161). 

II.  Any  objection  to  a  trial  by  jury  was  waived  by 
defendants.  Even  if  defendants  had  a  right,  properly  so 
called,  to  a  special  term  trial,  the  right  might  be  waived 
(Matter  of  Cooper,  93  N.  Y.  507).  But  the  practice  of 
trying  equity  cases  at  special  term  implies  no  right  in 
either  of  the  parties.  This  is  shown  by  the  court's  power 
at  any  time  on  its  own  motion  to  eend  all  the  issues  of 
fact  to  a  jury  {Code  Civ.  Pro.  §  971).  None  of  the  cases 
concerning  waiver  of  the  right  to  jury  trial  are,  there- 
fore, in  point  here.  That  is  i-eally  a  right,  and  can  be 
waived  only  as  directed  by  the  constitution  of  the  state 
{Constitution,  Art.  I.  §  2  ;  Code  Civ.  Pro.  §  1009).  The 
defendants  have  waived  their  right  to  object  by  (1)  Delay. 
The  first  objection  to  a  jury  trial  was  made  two  and  a 
quarter  years  after  the  commencement  of  the  action, 
after  the  jury  was  impaneled,  the  case  opened,  and  a 
motion  to  compel  election  had  been  made  by  defendants, 
and  denied  by  the  court.  (2)  Positive  acquiescence.  The 
defendant,  The  MetropoUtan  Elevated  Ry.  Co.,  had  itself 
noticed  the  case  for  trial  term  in  September,  1S83,  and 
'was  thus  distinctly  estopped.  Neither  defendant  returned 
plaintiffs'  notice  of  trial  served  in  the  same  month  for  the 
same  term  ;  and  both  defendants  answered  **  ready  "  from 
time  to  time  from  February  to  June,  1885.  An  objection 
was  made  by  defendants  to  the  reading  of  the  affidavit 
setting  forth  these  facts  as  **  incompetent  at  this  stage." 
We  have  found  no  authority  holding  that  an  affidavit  is 
incompetent  on  a  calendar  motion,  even  if  the  party  sees 
fit  to  defer  his  motion  till  the  midst  of  the  trial. 

III.  The  objection  being  waived  by  defendants,  it  was 
proper  to  direct  that  the  trial  proceed.  The  question 
became  merely  one  of  convenience  of  the  court.  There 
was  no  inherent  difficulty  in  trying  the  case  before  a  jury. 
The  right  to  an  injunction  depended  upon  the  question 
whether  the  injuiy  was    substfyitial  or  only    nominal 
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(People  V.  Metix>politan  Telephone  &  Telegraph  Co.,  31 
Huuj  596).  If  the  jury  should  find  substantial  damages 
the  court  had  but  to  enter  judgment  of  injunction  upon 
their  verdict,  unless  some  equitable  defense  were  proved 
{Id.;  S.  C,  11  Abb.  N.  C.  304  ;  Parker  v.  Laney,  58  N.  Y. 
469).  It  was  necessary  for  plaintiffs  to  prove  their  title 
and  the  substantiality  of  the  injury,  in  order  to  obtain 
any  real  relief,  legal  or  equitable.  These  being  proved, 
equitable  relief  followed  almost  as  a  matter  of  course,  and 
there  could  be  no  need  of  any  separate  trial.  Plaintiffs 
were  entitled  as  a  constitutional  right  to  a  trial  by  jury  on 
the  question  of  past  damages  at  least.  The  course  taken 
by  the  court  was  in  the  interests  of  justice  by  deciding 
the  whole  litigation  at  once.  It  was  at  most  nothing 
more  than  an  exercise  of  its  general  powers  under  section 
971  of  the  Code. 

By  the  Court.— Inoraham,  J. — The  complaint  in  this 
action  demands  judgment  against  the  defendants,  the 
Elevated  Railroad  Companies,  for  the  sum  of  $80,000  as 
their  damages  already  sustained ;  that  defendant  be 
enjoined  and  restrained  from  maintaining  or  operating 
said  railroad  ;  and  that  the  said  defendants  abate  the  use 
of,  and  remove  said  rauroad  and  railway  station  in  said 
street,  in  front  of  the  land  described  in  the  complaint ;  or 
that  said  defendants  shall  be  permitted  to  continue  the 
existence  and  use  of  the  said  railroad  and  railway  stations 
upon  condition  only  that  the  plaintiffs  shall  first  be  paid 
the  sum  of  §200,000,  and  that  until  such  payment  the  said 
defendants  be  enjoined  and  restrained  from  the  operation 
of  the  said  railroad  as  aforesaid. 

There  is  no  allegation  in  the  complaint  that  defend- 
ants had  erected  the  said  railroad  sti-ucture,  or  operated 
and  maintained  the  railroad  thereon,  without  authority 
from  the  legislature,  or  that  the  acts  of  the  defendants 
complained  of,  were  other  than  those  necessary  for  the 
proper  use  and  oj)eration  of  the  railroad. 

By  the  answer  of  the  defendants,  it  appears  that  the 
erection  and  operation  of  the  said  railroad  was  duly  au- 
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thorized  by  the  legislature  of  this  state,  and  by  the  mayor, 
&c.,  of  New  York,  and  this  does  not  appear  to  have  been 
disputed  upon  the  trial  of  the  action. 

The  case  was  noticed  by  the  plaintiffs  for  trial  at  a 
jury  term  of  the  court,  and  came  on  for  trial  at  such 
jury  term  before  the  chief  judge  and  a  jury.  The  defend- 
ants, after  the  case  was  opened,  asked  that  the  plaintiffs 
be  directed  to  elect  whether  they  sue  in  this  action  for 
damages  as  for  a  continued  trespass  caused  by  a  portion 
of  the  structure  opposite  their  premises,  and  by  running 
of  trains  thereon,  or  whether  they  sue  for  damages  on  the 
ground  that  a  part  of  the  easement  of  hght,  air,  and 
access  was  interfered  with  when  the  road  was  erected  and 
the  trains  began  to  run.  That  motion  was  denied,  to 
which  the  defendants'  counsel  excepted.  The  defendants' 
counsel  then  moved  that  the  case  be  stricken  from  the 
calendar  and  ordeied  to  be  tried  at  a  special  term,  as  an 
equity  case.  That  motion  was  denied,  and  to  that  defend- 
ants' counsel  excepted. 

The  trial  thereupon  proceeded  before  a  jury,  and  at  the 
close  of  the  evidence  the  com-t  directed  a  general  verdict 
for  plaintiffs,  and  submitted  to  the  jury  certain  specific 
questions  as  to  the  amount  of  damages  sustained  by  the 
plaintiffs  for  the  period  during  which  the  defendants'  rail- 
road was  in  operation,  and  the  value  of  the  easement  of 
air,  light  and  access,  so  far  as  it  was  permanently  taken 
by  defendants. 

Under  such  direction  the  jmy  found  a  general  verdict 
for  the  plaintiffs,  and  answered  the  specific  questions  sub  - 
mitted  to  them. 

On  the  verdict  plaintiffs  moved  for  judgment  as  prayed 
for  in  the  complaint,  and  defendants  moved  to  set  aside 
the  verdict  on  various  grounds.  The  defendants'  motion 
was  denied,  plaintiffs'  motion  was  granted,  and  a  judg- 
ment entered  entitled  *'  At  a  trial  term  of  the  court,"  and 
reciting  that  the  issues  in  the  action  had  been  brought  on 
for  trial  before  Mr.  Justice  Sedgwick  and  a  jury  at  a 
trial  term  of  the  court,  and  the  issues  having  been  tried, 
and  a  written  verdict  for  the  plaintiffs  having  been  ren- 


' 


114  WATSON  V.  MxVNHATTAN  RY. 

•. —     — — -      — - — ■- ■ —        —         ■* 

Opinion  of  the  Court,  by  Inohahau,  J. 

dered  on  October  14,  1885,  on  motion  of  plaintiffs'  attor- 
ney, it  was  adjudged  that  plaintiffs  recover  the  damages 
found  by  the  jury  to  have  been  sustained  by  the  plaintiffs 
up  to  the  time  of  the  trial,  from  the  operation  and  main- 
tenance of  the  railroad  structure,  and  enjoining  and 
restraining  the  defendants  from  maintaining,  or  in  any 
way  using  the  elevated  railroad  stiiicture  ;  that  in  case 
the  defendants  tender  to  plaintiffs  for  the  purpose  of 
execution  by  the  latter,  a  conveyance  to  defendants  of  so 
much  of  plaintiffs'  easement  in  said  streets  as  had  been 
taken  by  defendants,  and  in  case  plaintiffs  having 
executed  the  same  and  deUvered  it  to  defendants,  said 
defendants  shall  pay  to  plaintiffs  $15,000,  with  interest ; 
or  in  case  the  plaintiffs  shall  not  execute  the  said  deed  of 
conveyance  when  so  tendered,  then  the  injunction  thereby 
granted  shall  not  be  in  any  way  operative. 

No  finding  of  fact  was  made  by  the  trial  judge.  The 
judgment  was  entered  on  the  verdict  of  the  jury.  This 
the  defendants  claim  was  error. 

Plaintiffs  insist  that  the  trial  of  all  the  issues  before  a 
jury  was  regular,  for  the  reason  that  the  action  was  an 
action  to  abate  a  nuisance,  and  that  under  section  968  of 
the  Code,  an  issue  of  fact  in  such  an  action  must  be 
tried  by  a  jury ;  the  first  question  to  be  determined,  is 
the  nature  of  the  action  as  shown  by  the  complaint. 

From  an  examination  of  the  complaint  in  connection 
with  the  authorities  in  this  state,  we  are  of  the  opinion 
that  the  action  must  be  held  to  be  an  equitable  action 
to  restrain  the  defendants  from  continuing  to  use  and 
occupy  with  their  railroad,  the  portion  of  the  streets 
adjoining  plaintiffs'  property.  The  character  of  the 
action  is  to  be  determined  by  the  allegations  of  the  com- 
plaint, and  the  nature  of  the  relief  demanded. 

In  this  case,  the  allegations  of  the  complaint  are  such 
as  would  entitle  plaintiffs  to  an  equitable  judgment, 
enjoining  the  defendants  from  the  unauthorized  use  of 
their  property.  In  Henderson  v,  N.  Y.  Central  R.  R.  Co. 
(78  N.   Y.  423),  the  relief  sought  was  first,  damages ; 
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second,  the  abatement  of  the  use  of  the  raUroad,  and  the^ 
removal  of  the  tracks ;  thu*d,  an  injunction  against  run- 
ning the  trains,  or,  if  the  defendants  are  permitted  to  use 
the  tracks,  to  do  so  only  on  condition  that  plaintiff  should 
first  be  paid  his  damages.  The  action  was  sustained  as  an 
action  in  equity,  the  court  saying  that  plaintiff  had  the 
right  to  invoke  the  restraining  power  of  a  court  of  equity 
to  prevent  a  multiplicity  of  suits,  and  could  of  course 
recover  his  damages,  as  incidental  to  such  equitable 
relief  ;  and  from  that  case  and  the  cases  cited  by  the 
court,  it  appears  that  the  jurisdiction  of  equity  in  such 
cases  is  finnly  established  in  this  state,  and  that  a  court 
of  equity,  having  once  acquired  jurisdiction,  "  can  proceed 
and  give  all  the  reUef  to  which  the  plaintiff  would  in  any 
action,  and  before  any  tribunal,  be  entitled."  The  nature 
of  the  action,  and  the  reUef  demanded  therem  are 
almost  identical  with  the  case  at  bar.  The  general  term 
of  this  court  in  the  late  case  of  Clark  v.  Blumenthal  (52 
Super.  Ct.  355),  decided  that  the  test  of  the  method  of 
trial  is  the  nature  of  the  demand  for  reUef .  In  this  case, 
the  judgment  actually  entered  after  the  trial  by  the  jury 
was  not  a  judgment  for  the  abatement  of  a  nuisance,  but 
was  an  equity  judgment  restraining  the  defendants  from 
continuing  the  acts  complained  of. 

The  complaint  stated  facts  entitUng  plaintiffs  to  equit- 
able relief  and  asked  judgment  for  equitable  reU^f,  and 
the  judgment  entered  by  plaintiffs  being  a  judgment  for 
equitable  reUef ,  it  cannot  be  claimed  on  appeal  that  the 
action  is  not  an  equitable  action.  The  fact  that  the  par- 
ties would  be  entitled  to  a  trial  by  a  jury  of  some  of  the 
issues  involved  in  an  action  would  not  prevent  the  action 
from  being  an  equitable  action,  but  if  one  or  more  of  the 
issues  were  so  triable  the  sections  of  the  Code  hereafter 
cited  provide  a  method  by  which  either  party  can  procure 
the  trial  of  such  issues  by  a  jury. 

The  construction  and  operation  of  the  elevated  railroad 
were  authorized  by  the  legislature.  Its  route  was  fixed 
under  the  authority  of  the  legislature,  and  as  such  it  was 
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authorized,  with  the  consent  of  the  city  of  New  York,  to 
construct  and  operate  its  road.  If,  however,  in  such  con- 
struction or  operation  it  became  necessary  to  use  the 
property  of  an  individual,  it  must  acquire,  either  by  pur- 
chase or  proceedings  under  the  general  raikoad  act,  the 
title  to  such  property  (Matter  of  Elevated  E.  E.  Co.,  70 
N.  Y.  327,  361),  and  any  appropriation  of  private  property 
without  acquiring  title  to  it,  would  be  a  trespass  (Uline 
V.  N.  Y.  Central  &  H.  E.  E.  Co.,  4  East  Rep.  34). 

The  action  therefore  being  an  equitable  action  to  be 
tried  as  in  equity,  the  question  is  pi^esented  whether  the 
trial  of  such  an  action  before  a  jury  is  such  an  error  as 
would  require  a  reversal  of  the  judgment  and  the  direc 
tion  of  a  new  trial. 

Trials  of  issues  in  civil  actions  are  regulated  by  chap- 
ter X.  of  the  Code  of  Civil  Procedure,  and  section  965  of 
the  Code  provides  that  **  an  issue  either  of  law  or  of  fact 
must  be  tried  as  prescribed  in  this  chapter,  unless  it  be 
disposed  of  as  prescribed  in  chapter  VI.  of  this  act."  Sec- 
tion' 968  prescribes  the  actions  that  are  triable  by  a  jury, 
and  section  969  the  actions  that  are  triable  by  the  court. 
This  last  section  provides  that  **an  issue  of  law  in  any 
action,  and  an  issue  of  fact  in  an  action  not  specified  in 
the  last  section  or  wherein  provision  for  a  trial  by  a  jury 
is  not  expressly  made  by  law,  must  be  tried  by  the  court, 
unless  a  reference  or  a  jury  trial  is  directed ;"  and  section 
970  provides  the  manner  in  which  a  jury  trial  in  such  an 
action  shall  be  directed.  The  party  entitled  to  a  jury  trial 
may  apply  on  notice  to  the  court  for  an  order  directing  all 
the  questions  arising  upon  such  issues  to  be  distinctly 
and  plainly  stated  for  trial,  and  upon  the  hearing  of  the 
appUcation  the  court  must  cause  the  issues  to  the  trial  of 
which  by  a  jury  the  party  is  entitled  to  be  distinctly  and 
plainly  stated. 

By  section  971  it  is  provided  that  in  an  action  where  a 
party  is  not  entitled  as  of  right  to  trial  by  jury,  the  court 
may  in  its  discretion  upon  the  application  of  either  party, 
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or  without  application,  direct  that  one  or  more  questions 
of  fact  arising  upon  the  issues  be  tried  by  a  jury,  and  may 
cause  those  questions  to  be  distinctly  and  plainly  stated 
for  trial  accordingly ;  and  by  section  972  it  is  provided 
that  if  the  questions  directed  to  be  tried  by  the  jury  as 
prescribed  in  the  last  two  sections,  do  not  embrace  all  the 
issues  of  fact  in  the  action,  the  remaining  issues  of  fact 
must  be  tried  by  the  court  or  by  a  referee.. 

By  section  1022  it  is  provided  that  the  decision  of  the 
court  on  the  whole  issue  of  fact  must  state  separately  the 
facts  found  and  the  conclusions  of  law,  and  it  must  direct 
the  judgment  to  be  entered  thereupon ;  and  by  section 
1226  it  is  provided  that  in  an  action  triable  by  the  court 
where  one  or  more  specific  questions  of  fact  arising  upon 
the  issues  have  been  tried  by  a  jury,  judgment  may  be 
taken  upon  the  application  of  either  party  as  follows  : 
First.  "  If  all  the  issues  of  fact  in  the  action  are  deter- 
mined by  the  findings  of  the  jury,  or  the  remaining  issues 
of  fact  have  been  determined  by  the  court  or  a  referee,  an 
application  for  judgment  may  be  made  upon  the  whole 
issue  as  upon  a  motion ;"  and  second,  ^^  if  one  or  more 
issues  of  fact  remain  to  be  tried,  judgment  may  be  ren- 
dered upon  the  whole  issue  at  the  term  of  the  coiurt  where, 
or  by  direction  of  the  referee,  by  whom  they  are  tried." 

I  have  stated  the  provisions  of  the  Code  controlling  the 
trials  of  civil  actions  in  full,  and  these  sections  contain 
the  only  provisions  that  authorize  a  jury  trial  in  actions 
not  specified  in  section  968 ;  and  except  where  the  pro- 
ceedings authorized  by  those  sections  have  been  taken  the 
provisions  of  section  969  apply  and  the  issues  must  be 
tried  by  the  court. 

The  system  for  the  trial  of  actions  provided  by  the 
sections  above  mentioned,  preserves  the  distinction 
between  actions  which  were  formerly  called  equitable, 
and  of  which  the  court  of  chancery  had  cognizance,  and 
those  caUed  actions  at  law  which  were  determined  in  a 
court  of  law,  although  both  classes  of  actions  are  now 
tried  by  the  same  court. 
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The  methods  of  the  trial  of  the  two  classes  of  actions 
are  very  different.  The  legislature  has  provided  that  the 
issues  of  fact  in  an  equity  case  must  be  tried  by  the  court, 
unless  the  court  should  send  either  one  or  more  of  the 
issues  of  fact  to  be  tried  by  a  jury,  in  which  case  an  order 
must  be  made  specifying  the  issues  to  be  passed  upon  by 
the  jury,  and  for  that  purpose  the  questions  to  be 
answered  by  tbem  must  be  distinctly  stated. 

The  case  of  Hammond  v.  Morgan  (3  East.  Bep.  868), 
was  an  action  for  the  recovery  of  certain  letters  patent, 
<&c.,  claimed  to  have  been  deUvered  by  the  plaintiff  to 
defendant,  and  the  return  of  which  were  demanded. 
The  issues  were  brought  on  for  trial  by  the  plaintiff  at  a 
special  term,  and  were,  on  motion  of  defendant,  sent  by 
the  special  term  to  a  jury  term  for  trial.  No  issues  were 
framed,  and  a  general  verdict  having  been  rendered  on 
the  trial  before  a  jury  in  favor  of  plaintiff,  the  comt 
entered  on  such  verdict  an  equity  judgment  directing  the 
return  of  the  instruments,  to  recover  which  the  action 
was  brought.  A  motion  was  made  to  set  aside  such  judg- 
ment as  irregular,  which  was  denied  in  the  court  below, 
but  which  was  reversed  by  the  court  of  appeals.  In  the 
opinion  in  that  case,  Earle,  J.,  says  :  ^^  In  that  event 
(viz.,  the  action  being  treated  as  an  equity  action),  the 
case  was  properly  noticed  at  special  term,  and  should 
there  have  been  tried  before  the  judge  without  a  jury, 
unless  at  his  instance,  or  upon  motion  of  one  of  the  par- 
ties, some  or  all  of  the  issues  were  ordered  to  be  tried 
before  a  jury,  and  for  that  purpose  the  questions  to  be 
answered  by  them  should  have  been  distinctly  framed. 
In  such  a  case,  the  issues  are  sent  to  the  jury,  for  the  aid 
and  information  of  the  court.  If  the  facts  thus  sub- 
mitted to  and  answered  by  the  jury,  together  with  the 
facts  admitted  by  the  pleadings,  cover  the  whole  case,  so 
that  no  further  facts  need  be  proved  for  the  information 
of  the  court,  motion  may  at  once  be  made  for  judgment." 

In  the  case  at  bar,  there  was  no  order  of  the  special 
term  sending  issues  to  the  jury  for  trial ;  no  issues  were 
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framed  to  be  tried  by  a  jury.  The  plaintiff  brought  the 
base  on  for  trial,  where  it  was  not  triable,  and  where, 
despite  the  exception  of  the  defendant,  it  was  tried  not  as 
an  equity  case,  but  as  an  action  at  law. 

Under  the  sections  of  the  Code  above  dted,  and  the 
decision  of  the  court  of  appeals  in  Hammond  v.  Morgan, 
we  think  the  motion  of  the  defendants'  coimsel  that  the 
case  be  stricken  from  the  calendar,  and  ordered  to  be 
tried  at  special  term  as  an  equity  case,  should  have  been 
granted. 

Plaintiff  insists,  however,  that  the  defendant,  by 
its  proceedings  prior  to  making  the  motion,  had  waived 
its  right  to  demand  a  trial  before  the  court  without  a 
jury.  We  have  examined  the  facts  upon  which  the 
plaintiff  claimed  the  defendant  waived  such  right,  and  do 
not  think  they  can  be  said  to  have  that  effect.  The 
action,  as  before  stated,  was  for  damages  sustained  up  to 
the  time  of  the  commencement  of  the  action,  and  for  an 
injunction,  and  the  plaintiff,  by  waiving  his  claim  for 
equitable  rehef,  coiild  have  tried  his  action  before  a  jury 
for  the  damages  therein  claimed,  and  it  appears  that 
defendant  made  the  motion  for  the  trial  to  which  it  was 
entitled  as  soon  as  it  was  developed  by  the  opening  of  the 
case,  that  the  equitable  relief  would  be  insisted  on.  This, 
we  think,  was  in  time.  The  fact  that  one  of  the  defend- 
ants, after  plaintiff  had  noticed  the  case  for  trial  at  a  jury 
term,  also  noticed  the  case  for  trial  at  the  same  term,  was 
not  a  waiver  of  his  right  to  object  when  the  case  was 
called  on  for  trial  (Wheelock  v.  Lee,  74  N.  Y.  495). 

The  case  of  People  v.  Metropolitan  Telephone  Co.  (31 
Eun,  596),  does  not  help  the  plaintiff.  That  was  plainly 
an  action  to  abate  a  nuisance,  and  was  one  of  the  actions 
specified  in  section  968  of  the  Code,  which  was  triable 
before  a  jury.  But  in  that  case  it  was  held  that  a  judg- 
ment which  included  equitable  rehef  in  directing  the 
removal  of  the  obstructions  in  the  streets,  could  not  be 
sustained  on  the  general  verdict  for  plaintiff,  and  to  au- 
thorize the  court  to  iaterf  ere  with  the  existence  of  the  poles 
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there  should  have  been  a  finding  in  some  form  to  show 
which  of  them,  and  to  what  extent  they  exceeded  the 
necessary  bounds  prescribed  by  the  statute. 

We  are  also  of  the  opinion  that  the  verdict  of  the  jury 
in  the  form  in  which  it  was  rendered  was  not  sufficient  to 
sustain  the  judgment  entered  thereon. 

The  answer  of  the  defendants  raUway  companies  put 
in  issue  the  allegations  that  the  structure  described  in  the 
complaint  diminished  and  impaired  the  Ught,  air,  and 
ventilation  of  the  plaintiff's  premises  and  that  the  struct- 
ure or  operation  of  the  road  appropriated  any  of  the 
plaintiff's  property,  and  before  plaintiff  was  entitled  to 
the  relief  demanded  there  must  be  some  finding  of  fact 
that  plaintiff's  easement  in  the  street  was  occupied  by 
defendants. 

On  the  trial  there  was  evidence  tending  to  show  that 
that  easement  was  not  appropriated  or  used  by  defend- 
ants. That  question  was  not  submitted  to  the  jury,  nor 
was  there  any  finding  of  fact  on  that  issue.  In  the  case 
of  Hammond  v.  Morgan  {supra\  it  was  held  *'that  if  the 
finding  of  the  jury  together  with  the  facts  admitted  in  the 
pleadings,  do  not  cover  the  whole  case,  and  other  issu^ 
remain  to  be  tried,  or  other  facts  requisite  for  equitable 
relief  remain  to  be  proved,  then  the  case  must  be  regularly 
brought  to  a  hearing  before  the  court,  when  the  court 
may  or  may  not  adopt  the  finding  of  the  jury  and  other 
facts  may  be  proved,  and  in  such  case  the  court  must 
make  findings  of  fact  and  law  to  which  exceptions  may 
be  taken  by  either  party  desiring  to  appeal.'* 

It  appears  in  this  case  that  after  all  the  evidence  was 
in,  the  trial  judge  in  charging  the  jury  said,  "  that  as 
matter  of  law  plaintiff  sustained  injury  to  some  extent,  if 
nominal  only,  that  would  require  you  should  find  for  the 
plaintiff,  and  therefore  your  answer  to  the  first  question, 
'Do  you  find  for  plaintiff?'  will  be  'Yes.'"  That  was 
simply  a  direction  to  the  jury  to  find  that  plaintiff  had 
been  injured  by  the  defendant,  and  there  was  no  finding 
of  the  jury  that  the  structure  of  the  Elevated  Bailroad 
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Company  was  an  impairment  of,  or  an  appropriation  of 
the  plaintiff's  easement. 

As  we  are  of  the  opinion,  however,  that  the  action  was 
improperly  brought  on  for  trial  before  a  jury,  the  judg- 
ment must  be  reversed  on  that  ground,  and  a  new  trial 
ordered,  with  costs  to  the  appellants  to  abide  the  event  of 
the  action. 

O'QoRMAN,  J.,  concurred. 


JOHN   PETERSEN,  Respondent,   v.    JOHN    SWAN, 

Appemant. 

Law  merchant — Negligence. — Bight  of  seamen  to  medical  and  eurgteal 

treatment. 

Plaintiff  was  a  seaman  on  board  of  a  vessel  of  which  defendant  was  a  part 
owner,  and  was  injured  while  in  such  service  by  a  cross  sea  which 
boarded  the  vessel  while  in  the  Indian  Ocean. 

Held  (following  the  former  decision  in  this  case,  50  Super.  Ct.  46),  that 
under  the  law  merchant,  plaintiff  had  the  right  to  claim  from  the  ship 
suitable  care  and  treatment,  and  that  if  he  was  negligently  treated  by  the 
master,  defendant  cannot  defeat  recovery  by  shoeing  that  he  was  part 
owner  only  and  that  the  other  owners  were  not  joined.  That  the  captain, 
in  such  case,  sailed  the  vessel  on  what  is  known  as  shares,  so  long  as 
this  does  not  involve  an  entirely  independent  command,  constitutes  no 
defense  to  the  owner. 

Under  the  statutes  of  the  United  States,  the  vessel  was  bound  to  have  on 
board  a  chest  of  medicines,  but  there  is  no  law  requiring  the  presence  of 
a  physician  or  surgeon.  Suitable  directions  contained  in  the  medicine 
chest  for  administering  the  remedies  are  sufficient  In  the  absence  of  a 
physician  or  surgeon,  in  case  of  such  an  accident,  it  is  the  duty  of  the 
captain  to  act  according  to  his  best  judgment,  and  if  he  is  not  fully  com- 
petent to  follow  the  directions  contained  in  the  medicine  chest,  he  is  to 
extend  such  relief  as  under  all  the  cireumstances  is  reasonable  until 
regular  medical  advice  can  be  procured  with  reasonable  dispatch. 

A  mere  error  of  judgment  on  the  part  of  the  captain,  although  it  may  be  a 
grave  one,  is  not  equivalent  to  negligence  ;  nor  is  negligence  shown 
where  it  appears  from  the  evidence  that  the  inferences  militating  against 
the  captain^s    treatment  are   such  that  the  unfavorable  result  of  the 
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treatment  may  be  attributed  to  mere  want  of  medical  skill,  which  the 
master  of  a  vessel  is  not  presumed  to  possess. 
Upon  a  review  of  the  evidence,  held^  insufficient,  to  show  negligence  in  any 
aspect  of  the  case. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedhan,  J  J. 

Decided  April  7,  1886. 

Appeal  by  defendant  from  judgment  and  order  deny- 
ing motion  for  a  new  trial. 

The  facts  appear  in  the  opinion. 

James  K.  Hill,  Wing  &  Slxovdy,  for  appellant. 

Hart  &  Price,  for  respondent.  T 

By  the  Court— Preedman,  J.— The  plaintiff  was  a 
seaman  on  board  the  bark  Vilora  H.  Hopkins,  and  he 
brought  this  action  against  the  defendant,  as  part  owner 
of  the  vessel,  for  damages  claimed  to  have  been  sustained 
by  him  in  consequence  of  alleged  negligent  treatment  by 
the  master  of  the  vessel,  while  suffering  froih  injuries 
received  in  the  service  of  the  vessel. 

About  July  1,  1881,  in  the  Indian  Ocean,  a  cross  sea 
boarded  the  vessel  and  seriously  injiu'ed  the  plaintiff. 
Both  of  his  shoulders  were  dislocated,  his  left  wrist  was 
broken,  and  his  left  hand  badly  bruised.  The  captain, 
although  the  vessel  was  in  jeopardy,  promptly  attended 
to  the  plaintiff.  He  was  successful  in  re-placing  the  right 
shoulder  with  comparatively  Kttle  difficulty.  But  the 
wrist  of  the  left  arm  being  broken,  force  could  not  be 
appUed  to  that  arm.  It  was  necessary  first  to  set  and 
bandage  the  broken  wrist,  and  this  the  captain  did.  He 
extended  the  fingers  of  the  hand,  so  as  to  bring  the  bones 
into  position,  and  then  bound  up  the  hand  and  arm  with 
splints.  For  the  purpose  of  setting  the  left  shoulder,  he 
resorted  to  a  very  novel  and  ingenious  expedient.  He 
took  one  of  the  cabin  doors  off  its  hinges  and  nailed  a 
board  across  the  doorway  a  little  higher  than  the  plaint- 
iffs' ann-pit.    Then  by  extending  the  arm  over  this  bar 
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and  puUing  upon  it,  the  shoulder  was  sprung  back  into 
place. 

From  these  injuries  to  his  shoulders  the  plaintiff  in 
due  course  of  time  entirely  recovered,  and  no  complaint 
was  ever  made,  or  is  now  made,  concerning  their  treat- 
ment. 

The  grievance  of  the  plaintiff  relates  solely  to  the  treat- 
ment of  the  wrist  and  hand. 

Upon  this  point  we  have  heretofore  held  (50  Super. 
Ct.  46),  that,  under  the  law  merchant,  the  plaintiff  had 
the  right  to  claim  from  the  ship  suitable  care  and  treat- 
ment, and  that,  if  he  was  n^ligently  treated  by  the 
master,  the  defendant  cannot  defeat  the  action  by  show- 
ing that  he  was  part  owner  only,  and  that  the  other 
owners  were  not  made  parties  defendants  in  the  action. 
The  propositions  thus  decided  are  not  open  for  re-examin- 
ation. As  to  the  further  point  that  the  captain  sailed  the 
vessel  on  what  is  known  as  shares,  it  was  held  in  Scarff 
V.  Metcalf  (22  Week.  Dig.  63),  that,  as  this  does  not 
involve  an  entirely  independent  command,  it  constitutes 
no  defense  to  the  owner.  The  learned  judge  who  presided 
at  the  trial  was  therefore  right  in  refusing  to  dismiss 
the  complaint. 

An  examination  of  the  whole  case  shows,  however, 
that  upon  the  question  of  negligence  the  verdict  rendered 
by  the  jury  is  against  the  weight  of  the  evidence,  even  if 
the  case  was  properly  submitted. 

The  vessel,  under  the  statutes  of  the  United  States, 
was  bound  to  have  on  board  a  chest  of  medicines,  and 
this  the  evidence  shows  she  had.  But  there  is  no  law 
which  required  the  presence  of  a  physician  or  surgeon. 
Suitable  directions  contained  in  the  medicine  chest  for 
administering  the  remedies  were  sufficient.  In  the 
absence  of  a  physician  or  surgeon  it  was  the  duty  of  the 
captain  to  act  according  to  his  best  judgment,  and  if  he 
was  not  fuUy  competent  to  follow  the  directions  contained 
in  the  medicine  chest,  he  was  to  extend  such  relief  as 
under  all  the  circumstances  was  reasonable  until  regular 
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medical  advice  could  be  procured  with  reasonable  dis- 
patch. 

At  the  time  of  the  injury  the  vessel  was,  as  already 
stated^  in  the  Indian  Ocean.  The  nearest  port  at  that 
time,  as  claimed  by  the  plaintiff,  was  on  the  island  of 
Mauritius ;  but  as  that  was  some  1500  miles  from  the. 
scene  of  the  accident,  and  entirely  out  of  the  regular 
course  of  the  vessel,  the  captain  had  the  right  to  keep  on 
his  voyage  to  Batavia,  as  he  did  do.  In  going  there,  it  is 
true,  he  passed  Angers,  but  as  that  is  simply  a  port  for 
ordei's  and  without  a  hospital,  and  distant  only  about 
sixty  miles  from  Batavia,  and  he  had  no  orders  to  stop 
there,  and  there  being  not  sufficient  evidence  that  any 
good  could  have  been  done,  even  if  he  had  stopped  there 
and  looked  for  a  physician,  he  had  a  right  to  pass  it. 

The  result  is  that,  in  every  aspect  of  the  case,  the  duty 
of  the  captain  to  furnish  to  the  plaintiff  regular  medica 
assistance  cannot  be  held  to  have  commenced  before  the 
arrival  of  the  vessel  at  Batavia. 

Eesei-ving  for  the  present  the  occurrences  on  the  voyage 
to  Batavia  for  examination  to  be  made  hereafter,  it  is  to 
be  noted  that  the  vessel  arrived  at  Batavia  on  a  Saturday 
afternoon  at  a  time  too  late  to  comply  with  quarantine 
and  custom-house  regulations.  On  the  following  Monday, 
which  was  the  earliest  time  practicable,  the  necessary 
formalities  were  gone  through  with,  and  the  vessel  was 
allowed  to  enter.  The  captain  then  appUed  to  the  United 
States  consul  to  put  the  plaintiff  iuto  hospital,  and  for 
that  purpose  made  a  full  statement  of  the  particulars  of 
plaintiff's  case.  The  consul  was  willing  to  give  a  i)ermit, 
if  insisted  on,  but  advised,  as  a  preferable  course,  that  the 
plaintiff  should  be  taken  to  the  doctor  of  the  guardship, 
who  was  quite  a  competent  man.  That  advice  was 
acquiesced  in  by  both  the  captain  and  the  plaintiff. 
Owing  to  the  prevalence  of  a  sea  breeze  it  was  unsafe  to 
proceed  to  the  guardship  on  that  same  evening,  but  the 
plaintiff  was  taken  on  board  the  following  morning.  At 
that  time  the  captain  took  him  there  in  his  own  boat. 
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The  doctor  examined  plaintiff's  hand  and  wrist  thoroughly, 
and,  after  having  acquainted  himself  with  all  needful 
particulai*s,  dressed  it  and  gave  instructions  for  the  future. 
Plaintiff's  hand  at  that  time  was  much  inflamed,  and, 
Contraction  of  the.  cords  having  set  in,  the  opinion  of  the 
doctor  was  that  there  was  a  probabiUty  that  the  hand 
would  become  crippled.  After  that  the  plaintiff  was 
tepeatedly  taken  before  the  said  doctor.  The  vessel 
remained  at  Batavia  about  thirty- five  or  thu-ty-six  days, 
and  during  that  time  he  was  taken  to  the  said  doctor  at 
least  five  times  according  to  his  own  testimony,  and 
twenty-one  times  according  to  the  testimony  of  the 
captain.  But  the  number  of  visits  is  not  very  material, 
for  the  evidence  fully  establishes  that  all  that  could  then 
and  there  be  done  for  the  plaintiff  was  done,  that  all  the 
instructions  of  the  doctor  were  faithfully  canied  out,  and 
that  upon  the  last  visit  the  doctor  said  that  the  hand  was 
healing  rapidly,  and  that  he  was  not  able  to  do  any  more 
than  he  had  done. 

The  vessel  then  proceeded  to  Sourabaya,  where  she 
remained  from  two  to  three  weeks,  and  during  that  time 
the  plaintiff  according  to  his  own  testimony  did  not  ask 
to  see  any  doctor. 

The  next  port  at  which  the  vessel  touched,  was  Peck- 
alonga.  She  arrived  there  some  two  days  after  having 
left  Sourabaya.  Her  stay  at  Peckalonga  amounted  to 
about  sixty  days.  There  was  no  hospital  at  that  port, 
but  a  physician  resided  there.  As  the  plaintiff  requested 
to  see  a  doctor,  the  captain  took  him  to  a  hotel  and  sent 
for  the  resident  physician.  The  latter  came,  examined 
the  hand,  and  came  to  the  conclusion  which  he  announced, 
that  he  could  do  no  more  than  had  been  done.  The 
plaintiff  retimied  to  the  vessel  again,  and  soon  thereafter 
the  vessel,  with  the  plaintiff  on  board,  sailed  for  Boston, 
Mass.,  her  port  of  final  destination,  where  she  arrived 
February  1,  1882.  At  Boston  the  plaintiff  was  discharged 
with  a  permit  to  go  to  the  Chelsea  hospital,  of  which, 
however,  he  made  no  use. 
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For  the  period  of  time  so  far  examined,  viz. :  from  the 
arrival  of  the  vessel  at  Batavia  to  the  discharge  of  the 
plaintiff  at  Boston,  the  case  is  utteriy  bare  of  facts  upon 
which  a  charge  of  negligence  causing  the  injury  com- 
plained of,  can  be  sustained. 

Outside  of  the  matters  so  far  considered,  the  only  pre- 
tense of  wrongful  treatment  by  the  captain  during  the 
period  examined,  is  that  the  plaintiff  was  compelled  to 
work  at  Peckalonga,  although  he  was  not  able  to  do  so. 
This  was  seventy-five  or  eighty  days  after  the  accident, 
when  the  fracture  had  been  healed  and  a  bony  union 
re-established,  though  more  or  less  inflammation  may  have 
remained  in  the  hand  from  causes  to  be  hereinafter  refer- 
red to.  The  clear  weight  of  the  evidence  is,  that  the 
plaintiff  was  simply  requested  to  turn  a  winch  with  four 
or  five  other  seamen,  a  work  in  which  he  could  use  one 
or  both  of  his  hands  at  pleasure,  and  that  he  complied 
with  the  request  without  objection  and  with  the  statement 
that  he  would  try.  So,  in  all  other  respects  the  evidence 
clearly  shows  that  the  plaintiff  was  not,  at  any  time  after 
the  accident,  required  to  do  any  substantial  service  involv- 
ing the  use  of  the  hand  and  wrist  in  question. 

The  case  of  the  plaintiff,  therefore,  wholly  rests  upon 
what  took  place  on  board  of  the  vessel  from  the  time  of 
the  accident  to  the  time  of  the  arrival  of  the  vessel  at 
Batavia. 

As  to  that  the  plaintiff  complains  of  many  things 
which,  even  if  true,  would  estabUsh  only  that  he  might 
have  been  made  more  comfortable  than  he  was  made. 
None  of  these  things  co-operated  to  produce  the  crippled 
condition  of  the  hand  for  which  he  seeks  compensation 
in  damages.  Moreover,  the  testimony  of  the  captain,  the 
mate,  the  steward,  and  the  stewardess,  clearly  demon- 
strates that,  in  the  main,  the  captain  was  quite  attentive 
to  the  plaintiff,  and  that  all  was  done  for  him  which,  in 
good  faith,  was  deemed  expedient  under  the  circum- 
stances. Indeed,  there  is  the  testimony  of  a  fifth  witness 
in  the  case,  to  the  effect,  that  the  plaintiff  subsequently 
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declared  that  the  captain  had  cared  for  him  as  if  he  had 
been  his  father. 

The  only  thing  which,  therefore,  remains  to  be  consid- 
ered, consists  of  the  active  treatment  by  the  captain  of 
plaintiffs  hand  and  wrist  up  to  the  time  of  the  arrival  of 
the  vessel  at  Batavia.  From  all  that  bears  upon  this  point, 
the  conclusion  is  inevitable,  that  the  captain  was  right  to 
put  on  splints,  but  that  he  erred  in  putting  them  on  too 
tight  and  keeping  them  on  too  long.  Whether  he  took 
the  splints  from  the  medicine  chest,  or  constructed  them 
out  of  the  boards  of  a  maccaroni  box,  and  whether  they 
were  as  thick  as  claimed  by  the  plaintiff,  or  as  thin  as 
claimed  by  the  captain,  are  matters  of  no  importance 
whatever.  The  idea  uppermost  in  the  captain's  mind 
seems  to  have  been  that  his  first  duty  was  to  bring  about 
a  bony  reimion  of  the  fractured  parts  of  the  wrist,  and 
that  in  the  meantime,  the  hand,  though  it  was  bruised,  had 
to  be  left  to  take  care  of  itself.  He  persisted  in  this  idea 
even  when  he  saw  that  mortification  of  the  hand  was  set- 
ting in,  for  he  then  proceeded  to  cut  out  portions  of  the 
splints  and  to  aUay  the  inflammation  by  the  application 
of  poultices,  but  failed  to  ease  the  hand  by  a  removal  and 
change  of  the  splints  or  the  substitution  of  more  elastic 
appliances.  This  certainly  was  an  error,  and  without 
doubt  the  cause  of  the  present  stiffness  in  three  fingers 
and  the  thumb  of  plaintiff's  hand  which  constitutes  the 
injury  for  which  damages  are  claimed.  But  a  mere  error 
of  judgment,  in  such  a  case,  although  it  may  be  a  grave 
one,  is  not  equivalent  to  negligence.  To  recover,  the 
plaintiff  must  prove  additional  facts  which  make  the  error 
n^ligence.  Moreover,  negligence  must  be  established  by 
a  preponderance  of  evidence.  Upon  all  the  evidence  given 
on  both  sides,  the  inferences  militating  against  the  cap- 
tain's treatment  are  of  such  a  character  that  the  result  of 
the  treatment  may  well  be  attributed  to  mere  want  of 
medical  skill  which  the  master  of  a  vessel  is  not  presumed 
to  possess. 

The  examination  so  far  made  sufficiently  shows  that, 
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even  if  the  case  was  in  all  respects  properly  submitted  to 
the  jury,  the  weight  of  the  evidence  was  in  favor  of  the 
defendant  upon  the  question  of  n^ligence,  and  that  the 
jury  should  have  rendered  a  verdict  for  the  defendant. 

The  judgment  and  order  should  be  reversed,  and  a  new 
trial  ordered  with  costs  to  the  appellant  to  abide  the 
event. 

Sedgwick,  Ch.  J.,  and  Van  Vorst,  J.,  concurred. 


MAX    DANZIGER,    Respondent,    v.    WILLIAM    H. 
SIMONSON,  Impleaded,  &c..  Appellant. 

Mortgage^  foreclosure — Mechanic^  lienor^  defendant^  no  standing  in  eourt^ 

if  notice  of  pendency  of  action  to  foreclose  lien  no^  filed  in  statutory 

time — Builder's  mortgage — as  to  mechanics*  lien  attaching 

only  to  amount  due  on. 

To  an  action  brought  to  foreclose  a  mortgage,  one  who,  subsequently  to  the 
mortgage  had  filed  a  notice  of  a  mechanics'  lien  on  the  premises,  was 
made  a  party  defendant  At  this  time  ninety  days  had  not  elapsed  since 
the  filing  of  the  notice.  Before  the  ninety  days  expired  the  mechanics^ 
lienor  answered  setting  up  yarious  matters  as  defenses.  After  the  ninety 
days  had  expired,  an  order  referring  the  issues  was  made.  The  defendant 
claiming  the  mechanics'  lien  did  not,  within  the  ninety  days,  file  a  no- 
tice of  the  pendency  of  an  action  to  foreclose  his  lien. — Reld,  that  he 
had  no  standing  in  court  to  litigate. 

The  mortgage  under  foreclosure  was  a  builder's  loan  mortgage — the  builder, 
before  the  filing  of  the  notice  of  lien  conveyed  to  a  third  person  for  the 
benefit  of  the  mortgagee.  The  notice  of  lien  was  filed  against  the  builder 
and  the  third  person,  claiming  for  materials  furnished  under  a  verbal  con- 
tract with  the  builder.     The  action  was  brought  by  the  mortgagee. 

Heldy  that  if  the  lien  were  valid  and  of  full  binding  force  it  could  only  be 
for  materials  furnished  under  the  verbal  contract  with  the  builder,  and 
could  only  attach  to  the  money  due  by  the  mortgagee  to  the  builder. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J. 

Decided  AprU  7,  1886. 


DANZIG ER  V.  SIMONSON.  159 

Statement  of  the  Case. 

Appeal  from  a  judgment  in  favor  of  plaintiflE  entered 
on  the  report  of  a  referee. 

The  action  was  brought  by  the  plaintiff,  as  mortgagee, 
to  foreclose  a  builder's  loan  mortgage  on  certain  lots  of 
land  in  New  York  city,  maxle  by  defendant  Kelly,  as 
owner  in  fee,  and  for  money  advanced  from  time  to  time 
by  plaintiff  on  account  of  the  mortgage  in  the  progress 
of  the  building  of  houses  on  the  lots.  The  bond  and 
mortgage  were  executed  in  August,  1883.  Kelly  com- 
menced to  build  on  the  lots,  and  continued  to  do  so,  until 
November  Y,  1883,  when  he  ceased,  and  conveyed  the  lots 
to  defendant  Maschke,  the  conveyance  being  for  the 
benefit  of  the  plaintiff.  On  April  18,  1884,  defendant 
Simonson  filed  a  lien  on  the  lots  against  Maschke,  as 
owner,  and  Kelly,  claiming  that  he  had  furnished  mate- 
rials on  the  employment  of  Kelly,  on  a  verbal  contract 
with  him.  No  notice  of  lis  pendens  was  ever  filed  by 
Simonson.  The  action  was  commenced  May  12,  1884. 
Simonson  demurred  January  14,  1884.  The  issues  were, 
on  August  1,  1884,  referred  to  a  referee,  who  reported  in 
favor  of  plaintiff,  writing  as  follows : 

"  Edward  Patterson,  referee : 

"This  is  an  action  to  foreclose  a  mortgage.  The 
defendants  Simonson  and  the  ^  A.  Hall  Terra  Cotta  Com- 
pany,' were  made  parties,  because  they  had  filed  liens 
against  the  mortgaged  premises  upon  sub-contracts  for 
supplies  used  in  the  construction  of  the  buildings,  which 
contracts  they  had  made  with  Kelly,  the  principal  con- 
tractor. 

"  It  appears  affirmatively  that  neither  of  these  defend 
ants  filed  a  notice  of  lis  pendens  within  the  ninety  days 
required  by  the  mechanics'  lien  law,  and  by  the  failure 
to  do  so  they  lost  whatever  rights  in  the  mortgaged  prem- 
ises they  might  otherwise  have  acquired  (Bones  v.  N.  Y. 
Christian  Home,  64  How.  509).  The  filing  of  the  lien  and 
the  subsequent  filing  within  the  statutory  limitation  of 
time  of  a  notice  of  lis  pendens  were  absolutely  necessary 
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to  give  the  defendants  above  named  a  standing  in  court 
to  litigate. 

'*The  Act  of  1882,  as  amended  in  1883,  does  not  in 
this  respect  differ  from  the  act  of  1876.  Unless  the  liens 
are  perfected,  the  court  has  no  power  to  consider  the 
claims  of  the  defendants. 

"  These  defendants  seek  to  establish  their  liens  in  this 
action  and  possibly  they  might  if  notices  of  lis  pendens 
had  been  filed,  have  set  up  their  demands  as  counter- 
claims. I  do  not  consider  it  necessary  in  this  action  to 
pass  upon  this,  except  to  say  that  under  the  form  of  the 
respective  answers  of  the  defendants  referred  to,  counter- 
claims are  not  pleaded  as  the  Ck>de  requires.  But  even 
considering  that  counter-claims  are  properly  pleaded,  the 
defendants  then  virtually  occupy  the  positions  of  plaint- 
iffs seeking  to  enforce  their  respective  hens  against  the 
property — that  is  to  say,  the  affirmative  is  with  them  to 
establish  their  rights  under  the  mechanics'  lien  law. 

*^I  think,  therefore,  that  the  reasoning  of  Judge 
Bapallo,  in  Weyer  v.  Beach  (79  JV.  Y.  409),  covers  this 
case.  He  says,  speaking  of  the  enforcement  of  a  lien  by 
proceedings  under  the  act.  *  The  proceeding  is  statutory, 
and  can  only  be  resorted  to  in  a  case  falling  within  the 
statute — that  is,  where  a  mechanic's  hen  exists.  The 
main  object  of  the  proceeding  is  to  enforce  the  lien,  and 
the  power  to  render  a  personal  judgment  is  merely  inci- 
dental to  the  main  purpose,  and  to  avoid  the  necessity  of 
resorting  te  a  separate  action.  But  where  no  lien  exists, 
this  form  of  proceeding  cannot  be  resorted  to  for  the  pur- 
pose of  enforcing  a  mere  personal  contract  between  parties, 
and  the  unfoimded  allegation  of  the  existence  of  the  lien 
does  not  authorize  the  substitution  of  this  proceeding  in 
place  of  the  proper  common  law  action.' 

^^  Section  1813  of  the  consolidation  act,  as  amended  in 
1883,  does  not  apply  to  a  case  of  this  kind,  i.  e.,  to  an 
action  for  the  f orclosure  of  a  mortgage.  But  if  a  mort- 
gage is  to  be  regarded  as  an  *  other  lien '  within  the 
meaning  of  the  section,  then  the  defendants  should  have 
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filed  notices  of  lis  pendens  j  for  that  is  expressly  required 
to  be  done. 

"The  fact  that  this  is  an  action  to  foreclose  a  mort- 
gage and  that  the  defendants  named  are  made  parties, 
cannot  affect  the  nature  and  character  of  their  rights.  If 
they  have  no  claim  upon  or  interest  in  the  premises,  they 
cannot  under  their  pleadings  enforce,  on  a  f ailinre  of  their 
liens  common  law  demands  against  Danziger. 

"As  to  the  other  propositions  urged  by  the  counsel 
for  the  defendants,  mentioned  above,  it  is  sufficient  to.  say 
there  are  no  issues  raised  by  the  pleadings  giving  them 
place  in  the  litigation.  The  nature  and  validity  of  the 
conveyance  to  Maschke  cannot  be  inquired  into  here  for 
obvious  reasons,  and  the  alleged  merger  of  the  mortgage 
in  a  fee  simple  estate  in  the  plaintiff,  is  also  a  matter  out- 
side of  the  legitimate  scope  of  this  action.  The  law 
furnishes  a  different  and  appropriate  and  effective  remedy 
to  said  defendants  if  their  rights  have  been  invaded  by 
fraudulent  transfers  of  the  property. 

•'  The  defendants  are  not  judgment  creditors. 

"  The  plaintiff  is  entitled  to  judgment." 

From  the  judgment  entered  upon  the  report  of  the 
referee,  defendant  Simonson  appealed. 

H.  D.  Van  Orden,  attorney,  and  W.  11.  Amoux,  of 
counsel  for  appellant,  on  the  questions  considered  in 
the  opinion,  argued  : — I.  The  referee  erred  in  holding  that 
the  appellant's  lien  had  expired  ;  and  he  erred  in  rejecting 
the  testimony  offered  by  appellant  to  sustain  his  answer. 
The  filing  of  lis  pendens  by  the  plaintiff  within  ninety 
days  from  the  time  of  filing  lien  by  the  appellant,  inures 
to  the  benefit  of  all  other  defendants  who  have  filed  liens  ; 
and,  therefore,  the  filing  of  Us  pendens  by  the  appellant 
herein  was  unnecessary  (McDermott  v.  McDonald,  50 
Svper.  Ct  153 ;  Laws  1880,  §  1813 ;  Gildersleeve  v.  Lan- 
don,  73  N.  Y.  609 ;  Mack  v.  Phelan,  93  lb.  20).  The 
plaintiff's  action  is  a  foreclosure  of  the  defendant's  lien, 
and  this  lis  pende7is  filed  by  plaintiff  embraced  in  con^ 
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templation  of  law  all  liens  of  the  defendants.    Plaintifl 
can  only  file  same  (§  1631  of  Code). 

n.  The  Act  of  18S0,  §  1813,  also  provides:  "But  the 
neglect  to  file  such  notice  shall  not  abate  any  action  which 
may  be  pending  to  enforce  the  lien,  such  action  may  be 
prosecuted  to  judgment  against  the  pereons  liable  for  the 
debt/'  The  appellant  claims  that  by  this  provision  it  was 
not  necessary  for  him  to  file  a  lis  pendens  as  to  his  hen, 
because  the  plaintiff  was  liable  for  the  debt,  and  there- 
fore, the  action  did  not  abate.  This  agreement  by  plaint- 
iff with  Kelly,  and  request  by  plaintiff  that  appellant 
furnish  materials,  makes  the  plaintiff  liable  for  the  debt, 
and  so  he  becomes  an  original  debtor.  And  if  it  were 
otherwise  the  plaintiff  must  be  liable  (Lawrence  v.  Fox, 
20  N.  F.  2G8  ;  Eamy  v.  Mullen,  5  Ahh.  N,  C.  246).  Tliis 
agreement  was  excluded  by  the  referee,  and  appellant 
excepted.  The  plaintiff  being  by  law  an  original  debtor 
the  action  does  not  abate  under  section  1813  of  Laws  of 
1880. 

Max  Gross,  attorney,  and  Lewis  Sanders,  of  counsel 
for  respondent. 

By  the  Court. — O'Gorman,  J. — This  is  an  action  in 
rem,  and  defendant  Simonson,  in  his  answer,  claims  as 
henor,  relief  in  his  favor  in  rem,  and  that  he  be  paid  out  of 
the  proceeds  of  the  sale  of  the  lots  under  the  f  oreclosui-e, 
the  amount  due  on  his  hen. 

His  right  to  that  relief,  or  to  any  relief  in  this  action, 
depends  on  the  existence  of  his  lien  as  a  statutory  incum- 
brance on  the  land,  and  on  his  compliance  with  all  the 
statutory  requisites,  to  give  to  the  lien  full  binding  force 
and  effect.  Moreover,  his  lien,  even  if  valid  and  of  full 
binding  force,  could  only  protect  liim,  as  to  materials 
furm'shed  on  the  employment  of  Kelly  and  under  the  ver- 
bal contract  with  him,  and  ^could  only  be  effective,  to  the 
extent  of  any  money  due  by  the  plaintiff,  the  mortgagee, 
to  Kelly  on  the  contract  between  them  and  unpaid. 

It  is  in  evidence  that  no  money  was  due  by  the  plaint- 
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iflf  to  Kelly  under  that  contract.  The  referee,  however, 
held,  that  by  the  failure  of  the  defendant  Simonson  to  file 
a  notice  of  lis  pendens  within  the  ninety  days  required  by 
the  mechanics^  lien  law,  he  lost  whatever  rights  in  the 
mortgaged  premises  he  otherwise  might  have  acquired, 
and  that  this  omission  was  fatal  to  his  claim  to  any  relief 
in  this  action.  There  is  ample  authority  to  sustain  that 
conclusion  (Bower  v.  N.  T.  Christian,  &c.  Home,  64 
now.  Pr.  509  ;  Potter  v.  Rowland,  8  N.  Y.  448 ;  Weyer 
r.  Beach,  79  16.  409). 

The  defendant,  Simonson,  has  also  excepted  to  findings 
of  the  referee,  as  to  items  of  costs  and  disbursements 
allowed  in  his  second  report,  and  has  appealed  from  the 
judgment. 

In  my  opinion  none  of  the  exceptions  to  the  findings 
of  facts  and  conclusions  of  law  of  the  referee,  is  well  taken. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Sedgwick,  Ch.  J.,  and  Truax,  J.,  concurred. 


MARSHALL  CUTLER,   et  al..  Appellants,  v.   THE 
AMERICAN  EXCHANGE  NATIONAL  BANK, 

Respondent. 

Credit,  letter  of  advice  of— When  credit  may  he  withdrawn — Special  credit 

ei'eii ted — Paymen ts  in/erentially  made  on  prior  credits — En  t ire 

failure  of  consideration  upon  which  money  is  furnished 

ly  one  to  another,  effect  of, 

A  credit  given  by  a  letter  advising  the  person  to  whom  it  is  addressed  that 
his  account  is  credited  with  a  certain  sum  received  from  parties  therein 
named,  for  the  use  of  a  party  therein  designated,  it  appearing  that  the 
addressee  had  not  furnished  the  funds  for  such  credit,  may  be  withdrawn 
before  payment  made  by  the  addressee  on  the  paper. 

The  request  of  the  party  putting  the  writer  of  the  letter  in  funds  for  such 
credit^  that  the  money  to  be  put  to  the  credit  of  the  addressee,  does  not 
make  the  addressee,  and  not  the  writer,  the  debtor,  in  the  absence  of 


'  111  i 


4 
I 


*~  '  -"*«"  ^ 


2f 


—  T^il:  to 
r  1j  2se  il. 


37.  or 


-  -      ..IS.  .^         ~*  •     "^^t     ~         -^  y  .    -_^ 


H  1^    frTlTWi 


-r-»* 


j_ir  'Tfl 


tjtis 


•  ^ 


-      T-Hf    -n: 


^i_  ~  "^-HSLl:^  J. 


t*  


rj:  o:»m 


—  -^  — f*- 


i^-U    ' 


i^lxL.     .L     . 


-.  ror  ap- 


',    _T  r^^     iTiL   -C 


ii  :  r  respond- 


--,     -     --— ^  -T  .-»!  TO  ia  officer  of 

.:c»e  in  Colorado. 
ir  methods 


-  ^t     T '-- 


CUTLER  ».  AMERICAN  EXCHANGE  NAT.  BANK.        165 

ODinion  Pek  Curiam. 

of  business.  The  plaintiflfs  gave  the  defendants  a  check 
upon  their  account  with  defendants,  and  the  defendants 
gave  to  the  plaintiffs  the  following  instrument : 

-.  "New  York,  July  20,  1883.  f 

.§      "  Bank  of  LeadviUe, 

'5  ''LeadviUe,  Colorado. 

«*-i        ''Your  account  is  credited  this  day  five  hundred 

u  dollars,  received  from  Cutler,  Hall  &  Co.,  for  the  use 

:g  of  I.  Seymour  Hall. 

^  "  E.  Burns, 

^  "Cashier." 

Nothing  was  said  as  to  the  way  in  which  this  paper 
was  to  be  used  for  the  purpose  of  obtaining  the  money 
from  the  LeadviUe  Bank.  The  plaintiffs  sent  it  by  mail 
to  the  Mr.  Hall  named  in  it,  and  who  Uved  in  Colorado. 
At  the  end  of  about  ten  days  he  presented  it  to  the  Lead- 
viUe Bank  and  demanded  payment  of  it.  At  that  time 
the  bank  had  failed  in  its  business  and  refused  to  make 
the  payment.  Mr.  Hall  returned  the  paper  to  the  plaint- 
iffs. The  plaintiffs,  after  informing  the  defendants  of 
the  failure  of  the  LeadvUle  Bank,  which  it  knew  from 
other  sources,  and  of  its  refusing  payment,  presented  to 
them  the  paper,  and  demanded  the  return  of  the  $500 
which  the  defendants  refused  to  return.  The  papei  was 
produced  on  the  trial. 

On  these  facts  certain  positions  taken  by  defendants 
may  be  examined.  One  was  that  the  money  paid  by 
plaintiffs  passed  beyond  the  reach  and  control  of  the 
defendants  the  moment  the  credit  was  given  on  its  books, 
just  as  effectively  as  if  it  had  been  deUvered  into  the 
manual  possession  of  the  Bank  of  LeadviUe.  This  does 
not  coiTectly  describe  the  fact.  The  money  was  retained 
by  the  defendants  to  protect  themselves  against  the  use 
of  the  credit  by  the  LeadviUe  Bank.  They  would  have  a 
right  to  retain  the  money  so  long  as  there  was  a  possi- 
biUty  of  the  LeadviUe  Bank  paying  money  to  the  holder 
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of  the  paper  and  upon  the  strength  of  it.  Excepting  as 
to  such  a  contingency,  the  defendants  were  under  no 
obligation  to  the  Leadville  Bank.  It  was  within  the 
rights  and  powers  of  the  defendants,  so  far  as  the  Bank  of 
Leadville  was  concerned,  to  withdraw  the  credit,  before 
payment  had  been  made  upon  the  paper,  although  that 
might  be  a  wrong  to  the  holder  of  the  paper. 

Another  position  was,  that  as  the  plaintiffs  had 
directed  the  defendants  to  place  this  $500  to  the  credit  of 
the  Leadville  Bank,  they  made  the  bank  the  debtor  and 
not  the  defendants.  The  Leadville  Bank,  however,  it 
must  be  perceived,  never  entered  into  any  obligation  of 
any  kind  to  any  of  the  parties.  There  is  no  proof  of  any 
fact  that  tends  to  show  that  the  Leadville  Bank  was 
bound  to  use  the  credit  or  to  pay  upon  the  paper.  The 
bank  was  a  debtor  to  no  one. 

There  was  an  attempt  on  the  part  of  the  defendants  to 
show  that  the  Leadville  Bank  had  drawn  on  this  credit. 
There  was  a  general  accoimt  between  the  defendants  and 
the  bank  given  in  evidence.  It  was  assumed  that  from 
this  it  appeared  that  the  Leadville  Bank,  after  this  partic- 
ular credit  to  them  had  been  placed  upon  the  books  of 
the  defendants,  had  drawn  upon  it  and  exhausted  it.  A 
scrutiny  of  this  account  would  give  another  result ;  for  it 
involves  charging  against  this  credit,  sums  paid  by  the 
defendants  on  the  day  of  the  transaction  in  question. 
The  inference,  in  the  absence  of  explanation,  is,  that  these 
sums  were  paid  upon  earlier  credits,  so  that  the  accoimt 
is  of  a  kind  that  would  show  that  upon  the  transactions 
beginning  with  the  time  of  this  credit,  and  ending  with 
the  failure  of  the  bank,  the  defendant  was  debtor  to  the 
Leadville  Bank  in  an  amount  greater  than  $500.  They 
had  no  right  to  reduce  this  indebtedness,  by  the  applica- 
tion of  the  so-called  credit  of  $500  (Dows  v.  Kidder,  84  N. 
Y.  121).  This  so-called  credit  was  a  mere  entry  in  a  book 
of  account,  which  did  not  make  or  shape  the  rights  of  the 
parties  to  the  transaction. 

There  is  no  proof  that  the  Leadville  Bank  ever  knew 
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that  the  entry  had  been  made  and  theref oi'e  ever  drew 
upon  the  so-called  credit  of  $500.  If  the  defendants  had 
informed  the  Leadville  Bank  that  there  was  a  general 
credit  of  $500,  they  did  so  contrary  to  their  legal  obliga- 
tion, for  the  paper  manifests  that  the  $500  was  paid  to 
establish  a  credit  **  for  the  use  of  I.  Seymour  Hall."  The 
Leadville  Bank  was  restrained  to  drawing  on  the  $500  for 
the  same  use.  The  intent  was  that  if  the  Leadville 
Bank  paid  the  paper,  then  any  drawing  on  that  account 
should  be  accompanied  by  the  paper.  The  defendants 
cannot  use  this  special  credit  to  discharge  the  indebted- 
ness due  them  (Fakland  Adm'r  v.  St.  Nicholas  Nat.  B'k, 
84  N.  Y.  145). 

The  consideration  to  the  plaintiffs  or  to  I.  Seymour 
Hall,  has  entirely  failed.  The  Leadville  Bank  has  ceased 
to  do  any  business.  The  retention  of  the  $500  is  not 
necessary  for  the  protection  of  the  defendants,  therefore, 
the  defendants  are  bound  to  return,  upon  demand,  the 
$500. 

The  judgment  is  reversed  and  a  new  trial  ordered, 
iTvith  costs  of  appeal  to  abide  the  event. 


THE  PEOPLE  EX  rel.  JOHN  J.  CLARKE  and  JOHN 
J.  CLARKE  V.  MATTHEW  BREEN. 

District  court  cUrks,  term  of  office, — Construct io7h  of  statutes — modifying 

sections  in  a  prior  cuit^  effect  on  subsequent  act. 

One  appointed  to  the  oflBcc  of  clerk  of  a  district  court  of  the  city  of  New 
York,  on  the  death,  resignation  or  removal  of  an  incumbent  thereof,  prior 
to  the  expiration  of  his  term  of  office,  is  appointed  for  a  term  of  six  years 
from  the  date  of  the  appointment. 

A  provision  in  an  act  cannot  be  controlled  or  modified  by  modifying 
sections  in  a  prior  act  on  the  same  subject 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J. 

Decided  ApHl  14,  1886. 
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Defendant's  points. 

Submission  of  a  controversy  upon  facts    admitted, 
under  sections  1279  and  1285  Code  of  Civil  Procedure. 

The  relator  and  the  defendant  each  claimed  to  be 
entitled  to  the  office  of  clerk  of  the  district  court  in  the 
city  of  New  York  for  the  tenth  judicial  district. 

On  November  28,  1885,  the  incumbent  of  the  office  in 
question  resigned  that  office,  and  thereupon,  the  justice  of 
the  court  appointed  the  defendant  as  clerk.  The  official 
term  of  the  justice  expired  December  31,  1885,  and  on 
January  1,  1886,  the  newly  elected  justice  appointed  the 
relator  as  clerk.  The  relator  claims  that  the  right  of  the 
defendant  to  hold  as  clerk  ended  December  31,  1885.  The 
ground  of  this  claim  is  said  to  be,  that  from  November 
28,  1885,  to  December  31,  1885,  was  the  remnant  of  a 
term  of  six  years  at  the  beginning  of  which  a  clerk  had 
been  appointed,  he  resigning  on  November  28,  1885.  The 
claim  of  the  defendant  is,  that  the  statute  declares  that  a 
clerk  appointed  shall  hold  office  for  six  years. 

James  C.  De  La  Mare^  attorney  and  of  counsel  for 
plaintiff  cited  : — Laws  1851,  ch.  147,  p.  271 ;  cA.  514  ;  1854, 
ch.  65  ;  1855,  ch.  293  ;  185T,  ch.  344  ;  1866,  ch.  217 ;  1869, 
ch.  377  ;  1872,  ch.  438  ;  1877,  ch.  417  ;  1878,  ch.  345  ;  1873, 
ch.  613  ;  1882,  ch.  410 ;  People  ex  rel.  Healyt;.  Leisk,  67 
N.  F.  521 ;  People  v.  Woodruff,  32  lb.  355 ;  People  v. 
Supervisors  of  New  York,  11  Abb.  114 ;  Mason  v.  McClave, 
99  N.  Y.  83  ;  People  ex  rel.  Jackson  v.  Potter,  47  lb. 
375. 

Richard  S.  Newccmibe,  attorney,  and  E.  R.  Meade, 
of  counsel  for  defendant,  cited : — Laws  1882,  ch.  410, 
§§  1409-1430  ;  §  1304  of  Revision  of  special  and  local-  laws 
affecting  public  interests  in  New  York  city,  passed  in  the 
year  1881 ;  Laws  1872,  ch.  388  ;  1882,  ch.  410  ;  People  ex 
rel.  Healy  v.  Leisk,  6  Daly,  517 ;  67  N.  Y.  521 ;  People 
ex  rel.  Hogan  v.  Flynn,  62  lb.  375-;  People  ex  rel.  Mason 
V.  McClave,  99  lb.  88. 
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Opinion  of  the  Court,  by  Sedgwick,  Ch.  J. 

By  the  Court.— Sedgwick,  Ch.  J.— The  relator  claims 
that  by  law,  there  have  been  made  as  to  the  oflSce  in 
question,  fixed  terms  of  six  years,  the  first  of  which  had 
a  definite  beginning  when  the  fii*st  clerk  under  the  stat- 
utes, was  or  should  have  been  appointed,  and  that  no 
appointee  can  hold  imder  the  appointment  longer  than 
the  last  day  of  that  teiin  of  six  years  in  which  he  was 
appointed. 

This  claim  is  not  valid,  if  by  law  each  appointee  is  to 
hold  for  six  yeara  of  time  from  the  date  of  his  appoint- 
ment. As  to  this,  section  1427  of  the  '*  New  York  City 
Consolidation  Act  of  1882,"  (ch.  410)  says.  "  There  shall 
be  a  clerk  and  an  assistant  clerk  in  each  of  the  district 
courts,  who  shall  be  appointed  by  the  justices  of  said 
court  respectively  ;  they  shall  hold  office  for  the  term  of 
six  years  from  the  date  of  appointment. 

In  People  ex  rel.  Mason,  et  cU.  v.  McClave,  99  N.  Y.  83, 
the  39th  section  of  chapter  335  Laws  of  1883,  was  exam- 
ined.    It  was :  "  The  police  department  shall  have  for  its 
head  a  board  to  consist  of  five  persons  to  be  known  as 
police  commissioners  of  the  city  of  New  York,  who  shall 
hold  their  office  for  six  years,  unless  sooner  removed,  etc.  * 
Judge  Andrews  said  as  to  this,  * '  If  this  section  is  alone 
r^arded,  the  term  of  six  years  is  given  not  only  to  a  poUce 
commissioner  appointed,  as  was  the  relator,  to  succeed 
one  whose  term  had  f  uUy  expired,  but  to  every  appointee 
whether  appointed  to  fill  a  vacancy  created  by  the  expira- 
tion of  a  term,  or  one  created  by  the  death,  resignation  or 
removal  of  an  incumbent,  during  his  term  of  office.     The 
section  makes  no  discrimination  between  these  different 
classes  of  appointees  in  respect  to  their  terms  of  office  and 
if  any  distinction  exist  and  one  class  hold  their  offices  for 
six  years  and  the  other  for  the  unexpired  term  of  their 
predecessor  only,  it  must  be  found  in  other  provisions  of 
the  act."    A  modification  of  the  meaning  of  the  39th 
section,  was  made  by  referring  to  the  25th  section  of  the 
same  act ;  for  the  court  held,  that  the  two  sections  were 
to  be  construed  at  one  time.    In  the  present  case,  there 
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is  no  modification  of  section  1427  in  the  act  in  which  it 
occurs.  If  there  could  be  found  such  in  former  acts  on 
the  same  subject,  such  acts  are  repealed  bj-  implication, 
if  not  directly.  Modifying  sections  in  one  act  can  be 
considered,  because  the  intention  of  the  whole  act,  as  one 
statute,  is  to  be  found.  A  modification  found  in  a  former 
statute  is  not  an  evidence  of  an  intent  of  a  later  statute. 
But  the  latter  shows  that  the  former  has  been  reconsidered 
and  not  continued. 

There  should  be  judgment  for  defendant,  with  costs. 

O'GoRMAN,  J.,  concurred ;  Truax,  J.,  dissented. 


MAEY  T.  CONSTANT  as  Executrix,  and  S.  VICTOR 
CONSTANT,  ET  AL.,  AS  Executors  of  SAMUEL  S. 
CONSTANT,  Deceased  v.  THE  AMERICAN  BAP- 
TIST  HOME  MISSION  SOCIETY,  Impleaded,  &c. 

Mortgagee  far  raluable  consideration ,  who  not — Purchaser  in  good  faith ^ 
notice  to  attorney  having  prior  knowledge, — Equitable  estoppd. — Mortgage 
in  fact  prior  in  dftte  hut  subsequent  in  record  to  another,  complaint  and 
foreclosure  of  form  of,  and  party  to. 

1.  Mortgagee  for  taluable  consideration^  who  not.  The  attorney  for  defend- 
ant, who  had  been  allowed  by  it  to  retain  in  his  possession  for  re-in vest- 
ment, moneys  paid  to  him  on  the  payment  and  satisfaction  of  mortgages 
held  by  it,  procured  third  parties  to  execute  to  it  their  bonds  secured  by 
their  mortgages  on  certain  real  estate,  and  deliver  the  same  to  him ;  the 
amount  of  such  bonds  and  mortgages,  by  arrangement  between  the  third 
parties  and  the  attorney,  was  to  bo  paid  by  the  attorney  applying 
the  same  to  the  payment  of  certain  bonds  theretofore  made  by  them 
to  the  plaintiff  secured  by  their  mortgages  on  the  same  real  estate,  two 
of  which  mortgages  were  not  recorded  ;  nothing  was  paid  by  defendant 
at  the  time  of  the  transaction  or  at  any  time  afterwards,  nothing  was 
paid  to  any  third  parties,  and  nothing  was  paid  to  the  plaintiff  nor  were 
the  bonds  and  mortgages  to  the  plaintiff  ever  paid  or  satisfied. 

Held^  that  as  against  the  plaintiff,  the  relation  between  the  defendant  and 
its  attorney  was  that  of  debtor  and  creditor  ;  and  that  the  taking  of  the 
bonds  and  mortgages  by  defendant  for  the  antecedent  debt  of  its  attorney 
did  not  constitute  it  a  mortgage  for  a  valuable  consideration  within  the 
meaning  of  the  statute. 
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2.  Purchaser  in  good  faith.  Notice  to  attorney  hating  prior  knowledge. 
The  attorney  for  the  defendant  was  the  attorney  for  the  plaintiff  through 
whom  the  transaction  between  the  plaintiff  and  the  third  parties  above 
mentioned,  and  resulting  in  the  bonds  and  mortgages  to  the  plaintiff  above 
mentioned,  was  had,  and  who  was  intrusted  with  the  recording  of  the 
mortgages;  but  at  the  time  of  the  transaction  resulting  in  the  bonds  and 
mortgages  to  defendant,  a  statement  was  prepared  by  one  of  the 
employes  of  the  attorney,  under  his  direction,  for  the  purpose  of  ascer- 
taining the  precise  amount  to  be  credited  to  the  third  parties  upon  the 
basis  that  the  amounts  of  such  bonds  and  mortgages  were  to  be  treated 
as  loans  from  defendant,  which  showed  the  amount  due  plaintiff^  of 
which  statement  defendant's  attorney  had  personal  knowledge  before  the 
delivery  to  defendant  of  the  bonds  and  mortgages  made  to  it. 

nM^  that  such  notice  to  the  attorney  was  notice  to  the  defendant  of  the 
existence  of  the  prior  mortgages  to  plaintiffs,  of  the  amount  due  them, 
and  of  its  rights  thereto. 

3.  EquitaUe  estoppel  cannot  arise  out  of  matters^  from  the  existence  of  which 
no  loss  ensues.  Although  the  plaintiff,  at  the  several  times  above  referred, 
was  a  member  of  the  finance  committee,  and  chairman  of  the  executive 
board  of  defendant,  and  conceding  that  he  knew  of  the  attorney's  inten- 
tion to  give  defendant  the  mortgages  which  were  turned  over,  and  that  it 
was  his  duty  to  prevent  the  attorney  from  acting  as  ho  did  ;  yet  the 
attorney  being  at  the  time  heavily  embarrassed,  and  shortly  after  making 
an  assignment, 

ITeld^  that  the  plaintiff's  not  preventing  the  attorney  from  acting  as  he  did, 
and  permitting  the  defendant  to  receive  the  mortgages,  would  not  have 
equitably  estopped  him  from  enforcing  against  the  defendant  the  mort- 
gages held  by  him,  for  it  lost  nothing  by  receiving  the  mortgages ;  its  loss 
was  complete  when  it  satisfied  its  previous  mortgages  without  compelling 
its  attorney  to  pay  over  the  proceeds  to  it 

4.  Hbr  from  a  loss  not  arising  from  an  act  done,  or  induced  to  he  done  "by 
act,  assertion  or  silence  of  the  one  sought  to  he  estopped.  The  defendant 
foreclosed  the  mortgages  made  to  it,  purchased  at  the  sale,  and  made  a 
contract  to  finish  the  buildings.  All  this  was  done  when  plaintiff  was  no 
longer  an  officer,  nor  even  a  member  of  the  defendant,  and  while  defend- 
ant was,  as  above  held,  chargeable  in  law  with  notice  of  plaintiffs'  right. 

Held,  that  no  estoppel  arose  in  equity  out  of  these  matters,  as  against  the 
plaintiff. 

6.  Mortgage  in  fact  prior  in  date  hut  subsequent  in  record  to  another ;  com- 
plaint inforeclosure  of  form  of,  and  parties  to  action.  The  holder  of  the 
mortgage  prior  in  record  may  be  made  a  party  defendant,  and  it  may  be 
alleged  generally,  that  he  has,  or  claims  to  have  some  lien  or  interest  upon 
the|mortgaged  premises,  or  some  part  thereof,  which,  if  any,  is  subsequent 
to  the  lien  of  plaintiffs'  mortgage.     No  special  allegations  are  necessary. 
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Opinion  of  Freedmav,  J. 

At  Special  Term,  before  Freedman,  J. 

Decided  ApHl  2],  1886. 

Trial  of  three  foreclosure  actions. 
The  facts  appear  in  the  opinion. 
Thomallj  Squires  &  Constant^  for  plaintiffs. 
E.  S.  Clinchj  for  defendant. 

Freedman,  J. — ^The  three  bonds  and  mortgages  upon 
which  the  actions  are  brought,  were  duly  executed  and 
acknowledged  by  Elizabeth  Meehen  and  Hugh  Meehen, 
her  husband,  to  secure  the  payment  of  the  sums  named 
therein.  These  sums  they  received  as  loans  from  Mr. 
Samuel  S.  Constant,  through  Mr.  Deane,  who  acted  as 
Mr.  Constant's  attorney  and  counsel  in  the  transaction. 
The  date  of  the  first  bond  and  mortgage  is  October  2, 1882, 
and  the  other  two  are  dated  February  17,  1883.  The 
papers  were  duly  delivered  to  Mr.  Deane  who  handed  the 
bonds  over  to  Mr.  Constant  and  retained  the  mortgages 
for  record.  This  in  law  constituted  a  complete  delivery 
to  Mr.  Constant,  and  thereupon  Mr.  Constant's  right  to 
enforce  the  same  became  fixed.  If  he  is  to  be  deprived  of 
it,  it  must  be  done  by  reason  of  something  which  occurred 
afterwards.  There  is  no  evidence  that  he  ever  received 
payment. 

It  appears,  however,  that  Deane  caused  only  the  first 
mortgage  to  be  recorded,  that  the  other  two  were  never 
recorded,  and  that  he  had  authority  to  determine  whether 
or  not  they  should  be  recorded.  Although  in  the  matters 
stated  he  acted  as  the  attorney  and  counsel  of  Mr.  Con- 
stant,  he  was  at  the  same  time  extensively  engaged  in 
real  estate  speculations  on  his  own  account,  from  some 
of  which  Mr.  Constant  indirectly  received  some  benefit. 
Mr.  Deane  loaned  Mr.  Constant's  money  to  the  Meehens 
to  be  used  in  the  erection  of  buildings,  and  the  mortgages 
taken  were  temporary  or  so-called  builders'  mortgages, 
which  were  intended  to  be  paid  off  and  to  be  replaced  by 
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others  of  larger  amounts  whenever  the  buildings  were  so 
far  advanced  that  a  peiinanent  loan  could  be  obtained  on 
them.  This  accounts  for  Mr.  Deane's  failure  to  record, 
two  of  the  mortgages  referred  to.  But  whatever  the  reasoq 
was,  no  person  could  take  advantage  of  it  as  against  Mr. 
Constant  except  a  subsequent  purchaser  or  mortgagee  in 
good  faith  and  for  a  valuable  consideration  whose  con- 
veyance or  mortgage  was  first  duly  recorded. 

On  or  about  September  13, 1883,  the  Meehens  executed 
a  bond  and  mortgage  to  the  American  Baptist  Home  Mis- 
sion Society  upon  the  property  covered  by  Mr.  Constant's 
recorded  mortgage.  On  January  11,  1884,  they  executed 
mortgages  to  the  same  society  upon  the  property  covered 
by  Mr.  Constant's  unrecorded  mortgages.  The  execution 
of  these  three  mortgages,  with  the  bonds  belonging 
thereto,  was  procured  by  Mr.  Deane,  who  sent  the  bonds 
to  the  society  at  once,. and  the  mortgages  as  soon  as  they 
were  recorded.  The  main  question,  therefore,  is  whether, 
as  against  Mr.  Constant,  the  said  society  is  a  subsequent 
moi-tgagee  in  good  faith  and  for  a  valuable  consideration 
whose  mortgage  was  firet  duJy  recorded. 

As  to  Mr.  Constant's  recorded  mortgage,  this  question 
must  be  at  once  decided  in  the  negative.  Some  independ- 
ent considerations  of  an  alleged  equitable  character  which 
are  claimed  to  affect  the  enforcement  of  this  mortgage 
just  as  much  as  they  are  claimed  to  affect  the  enforce- 
ment of  the  unrecorded  mortgages,  I  shall  hereafter  con- 
sider. As  to  Mr.  Constant's  unrecorded  mortgages,  it 
becomes  important  to  notice  the  relation  which  Mr.  Deane 
occupied  toward  the  society.  He  was  a  member  of  the 
executive  board  from  May,  1878,  to  May,  1885,  a  member 
of  the  finance  committee  from  June,  1878,  to  May,  1884, 
and  the  counsel  of  the  society  from  September  13,  1880, 
to  June,  1884.  As  such  counsel  it  was  his  duty  to  exam- 
ine titles  on  investments  made  by  the  society.  In  the 
regular  course  of  events,  therefore,  Mr.  Deane  would 
have  examined  the  title  of  the  Meehens,  and,  if  found  all 
right,  he  would   have  procured    the  money  from  the 
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society.  He  would  then  have  used  so  much  of  it  as  was 
necessary  to  pay  Mr.  Constant  and  satisfy  his  mortgages, 
and  paid  the  residue  over  to  the  Meehens.  But  all  which 
was  done  was  that  under  date  of  January  11,  1884.  A 
statement  was  prepared  for  Mr.  Deane  by  Mr.  Squires, 
who  attended  to  that  kind  of  business  for  him,  which 
showed  the  amount  due  to  Mr.  Constant  on  his  unre- 
corded mortgages,  that  the  Meehens  gave  a  receipt  for 
the  amount  ^'  as  per  statement,"  i.  e., — for  so  much  money 
not  received  by  them,  but  to  be  used  to  satisfy  Mr.  Con- 
stant's mortgages,  that  satisfaction  pieces  were  prepared, 
and  that  thereupon  the  Meehen  bonds  and  mortgages 
were  sent  by  Mr.  Deane  to  the  society,  the  bonds  at  once, 
and  the  mortgages  when  recorded.  Nothing  was  paid  to 
the  Meehens,  nothing  was  paid  to  Mr.  Constant,  and 
nothing  was  paid  by  the  society  at  the  time  or  at  any 
time  afterwards.  The  satisfaction  pieces  were  not  exe- 
cute ;  Mr.  Constant  was  not  even  informed  of  the  mat- 
ter. For  months  afterwards  he  kept  inquiring  of  Mr. 
Deane  whether  the  latter  had  not  yet  found  anything  for 
the  mortgages.  > 

The  explanation  for  all  this  is,  that  for  a  long  time 
prior  thereto  the  society  had  intrusted  Mr.  Deane  with 
the  investment  of  its  funds,  and  its  committees  had  not 
exercised  that  supervision  over  his  acts  which  should 
have  been  exercised,  so  that  Mr.  Deane  could  and  did 
invest  the  funds  of  the  society  pretty  much  as  he  pleased. 
When  a  mortgage,  which  the  society  held,  was  paid  to  Mr. 
Deane,  and  this  happened  quite  frequently,  he  applied  to 
the  society  for  a  satisfaction  piece,  and  the  paper  was 
executed  by  some  of  the  officers  of  the  society  and  handed 
to  him,  together  with  the  bond  and  mortgage,  for  deliv- 
ery to  the  party  entitled  thereto,  but  the  amount  received 
by  him  remained  in  his  hands  until  he  saw  fit  to  reinvest 
it  and  return  a  bond  and  mortgage  for  it.  It  was  for 
funds  thus  chargeable  to  him  for  reimbursement,  and 
which  had  been  in  his  hands  for  some  time,  that  he 
undertook  to  turn  into  the  society  the  bonds  and  mort- 
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gages  referred  to.  He  was  at  the  time  heavily  embar- 
rassed in  his  real  estate  speculations,  and  without  doubt 
sent  to  the  society  the  said  bonds  and  mortgages  in  order 
to  stave  off  investigation.  A  few  months  thereafter  he 
failed  and  made  an  assignment  for  the  benefit  of  his 
creditors. 

Under  these  circumstances  it  is  difficult  to  see  how  the 
society  can  claim  the  benefit  of  the  recording  act.  As 
against  Mr.  Constant,  the  relation  between  Mr.  Deane 
and  the  society  was  that  of  debtor  and  creditor.  The 
taking  of  the  bonds  and  mortgages  for  the  antecedent 
debt  of  Deane,  did  not  constitute  it  a  mortgagee  for  a 
valuable  consideration  within  the  meaning  of  the  statute 
{Rev.  Stat  [6  ed.]  Vol.  II.,  p.  1138,  §  1),  for  it  parted  with 
nothing  on  the  faith  of  the  mortgages  (DeLancey  v. 
Stearns,  66  N.  F.  157  ;  The  Bank  for  Savings  v.  Frank, 
45  Super.  Ct.  404).  Nor  was  there  any  representation 
made  that  the  mortgages  were  first  mortgages. 

But  the  society  is  not  even  a  mortgagee  in  good  faith, 
for,  under  the  circumstances  of  this  case,  the  society  as 
principal  must  be  deemed  to  have  had  the  same  knowl- 
edge concerning  the  rights  of  Mr.  Constant  which  Mr. 
Deane  possessed  as  its  attorney.  Whatever  benefit  the 
society  might  claim  under  other  circumstances  under  the 
rule  as  laid  down  by  me  in  Dillon  v.  Sixth  Ave.  R.  R.  Co. 
(48  Super.  Ct  283 ;  affirmed  97  iV:  F.  627),  cannot  be 
accorded  to  it  by  reason  of  the  fact  that,  contemporan- 
eously with  the  execution  of  the  bonds  and  mortgages  by 
the  Meehens  to  the  society,  and  for  the  purpose  of  ascer- 
taining the  precise  amount  to  be  paid  or  credited  to  the 
Meehens  upon  the  basis,  that  the  amounts  of  said  bonds 
and  mortgages  were  to  be  treated  as  loans  from  the 
society,  Mr.  Deane  procured  Mr.  Squires  to  make  out  the 
statement  which  showed  the  amount  due  to  Mr.  Constant. 
Now,  it  may  well  be  that  Mr.  Deane  personally  did  not  see 
this  statement  until  the  day  after  the  loan  to  the  Meehens 
was  closed  between  them  and  Mr.  Squires  on  paper.  But 
this  is  immaterial,  because  Squires  acted  for  Deane,  and 
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the  whole  transaction  remained  a  transaction  on  paper, 
the  Meehens  receiving  nothing.  Constant  receiving 
nothing,  and  the  society  parting  with  nothing,  and 
because  Deane,  beyond  doubt,  had  personal  knowledge  of 
the  whole  transaction  and  of  the  contents  of  the  state- 
ment, before  the  bonds  and  mortgages  were  transmitted 
to,  and  received  by  the  society.  The  information  thus 
obtained  by  Mr.  Deane  was,  therefore,  information 
acquired  by  him  in  the  very  course  of  the  business  of  the 
society  and  as  its  attorney.  The  result  is,  that  upon  this 
point,  the  case  falls  within  the  rule  as  stated  in  Bank  of 
the  United  States  v.  Davis  (2  Hilly  451) ;  IngaUs  r.  Morgan 
(10  N.  Y.  178) ;  Dillon  v.  Anderson  (43  76.  231) ;  The  Dis- 
tiUed  Spirits  {11  Wall.  356)  ;  The  Bank  for  Savings  r. 
Frank  (45  Super.  Ct.  404) ;  Kendall  v.  Niebur  (45  lb. 
542  ;  affirmed  46  lb.  544,  and  87  N.  Y.  1).  Moreover,  at 
that  very  time  Mr.  Deane  was  not  only  the  attorney  of 
the  society,  but  also  a  member  of  its  executive  board  and 
of  its  finance  committee. 

There  remain  to  be  noticed  the  considerations  of  an 
equitable  character  to  which  I  referred  in  the  beginning, 
and  on  account  of  which  it  is  claimed  Mr.  Constant  and 
his  executors  are  estopped  from  enforcing  their  mort- 
gages against  the  society.  They  rest  on  the  fact  that 
JVIr.  Constant,  at  the  times  hereinbefore  referred  to,  was 
a  member  of  the  finance  committee  of  the  society,  and 
chairman  of  its  executive  board,  and  upon  this  it  is 
claimed  that  it  was  his  duty  to  prevent  Mr.  Deane  from 
acting  as  he  did.  The  answer  to  all  this  is  that  Mr.  Con- 
stant's rights  had  accrued  before  any  wrong  was  perpe- 
trated upon  the  society,  and  that,  even  if  he  had  known 
of  the  intention  of  Mr.  Deane  to  give  to  the  society  the 
mortgages  which  were  turned  over,  and  had  acted,  as  the 
society  claims  he  should  have  acted,  the  society  would  not 
have  received  the  mortgages  at  all,  and  Mr.  Deane  would 
have  remained  indebted  to  the  society  precisely  as  he  then 
was.  The  position  of  the  society  would  not  have  been 
improved  in  the  least  by  such  action,  and  consequently  it 
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was  not  harmed  by  Mr.  Constant's  omission  to  act.  Its 
loss  was  complete  when  it  released  previous  mortgages 
without  compelling  Mr.  Deane  to  pay  over  the  proceeds 
collected  by  him.  The  only  risk  Constant  did  run,  was 
as  to  his  unrecorded  mortgages,  and  that  was  the  penalty 
imposed  by  the  recording  act  in  favor  of  subsequent 
purchasers  or  mortgagees  in  good  faith  and  for  a  valuable 
consideration,  whose  conveyances  or  mortgages  might 
have  been  first  duly  recorded. 

An  equity  is  also  claimed  to  arise  from  the  fact  that 
the  society  foreclosed  its  mortgages,  purchased  at  the 
foreclosure  sale,  and  made  a  contract  to  finish  the  build- 
ings. There  is  nothing  in  this  claim.  These  things  were 
done  when  Mr.  Constant  was  no  longer  an  officer,  nor 
even  a  member,  of  the  society,  and  while  the  society 
stood,  for  the  reasons  hereinbefore  stated,  chargeable  in 
law  with  notice  of  Mr.  Constant's  rights,  even  if  the  con- 
tracts were  not  made  after  the  filing  of  the  notices  of  the 
pendency  of  the  present  actions.  As  to  the  form  of  the 
complaints,  I  see  no  reason  to  change  the  views  expressed 
by  me  on  the  trial.  There  is  no  statute,  rule  or  practice 
requiiing  that  the  complaint  for  the  foreclosure  of  a  mort- 
gage shall  contain  special  allegations  as  to  defendants 
who  are,  or  claim  to  be,  subsequent  lienors,  and  there  is 
no  difference  in  method  between  the  foreclosure  of  an 
unrecorded,  and  that  of  a  recorded,  mortgage,  except  that 
under  rule  63  an  unrecorded  mortgage  must  be  filed  with 
the  clerk  before  the  execution  of  the  sheriff's  or  referee's 
deed  on  a  sale  under  the  judgment  of  foreclosure.  As 
both  the  plaintiffs  and  the  society  claim  under  mortgages 
executed  by  the  Meehens,  and  the  mortgages  of  the 
plaintiffs  are  first  in  date,  the  controversy  does  not  pre- 
sent a  question  of  paramount  title,  but  only  the  question 
whether  plaintiffs'  mortgages  are  really  what  they  pur- 
port to  be,  viz.  :  first  liens. 

The  plaintiffs  are  entitled  to  the  usual  judgment  of 
foreclosure  and  sale,  with  costs,  and  an  allowance  in  each 
of  the  three  actions.  Except  as  to  matters  peculiar  to 
XXL -12 
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the  actions  when  separately  considered,  the  findings  to  be 
handed  up  for  signature  should  be  as  they  were  proposed 
by  the  plaintiffs  and  corrected  by  me  in  Action  No.  1, 
with  the  addition  of  a  further  finding,  which  seems  to 
have  been  overlooked,  showing  breach  of  the  condition  of 
the  mortgage,  viz.  :  non-payment  and  the  amount  due. 


NOAH  WHEATON  v.  RICILAJID  S.  NEWCO^IBE. 

Attorneys  he?ieficiaUy  interested  in  action. — Liability  Jor  costs. 

Under  §  8247  of  the  Code,  an  attorney  cannot  be  charged  with  costs  as  a 
person  beneficially  interested  in  the  action,  where  such  interest  is  solely 
under,  and  by  virtue  of,  an  agreement  with  the  plaintiff,  for  the  receipt 
of  a  portion  of  the  recovery  as  compensation  for  services  to  be  rendered. 

Said  section  applies  to  a  case  where  the  judgment  was  recovered  subse- 
quent to  its  enactment,  though  the  action  was  commenced  theretofore. 
The  saving  clauses  in  L,  1880,  ch.  245,  J  3,  and  §  3352  Code,  do  not 
take  such  a  case  out  of  the  statute. 

Costs  relate  merely  to  the  remedy,  and  their  recovery  and  taxation  are  reg- 
ulated solely  by  the  provisions  of  the  statute  in  force  at  the  time  of  the 
recovery  of  a  judgment. 

Before  Freedman  and  Ingraham,  JJ. 

Decided  May  3,  1886. 

Appeals  by  defendant  from  two  ordere  denying  motions 
made  to  cx)mpel  the  attorneys  for  the  plaintiff,  as  persons 
beneficially  interested  in  the  action,  to  pay  a  judgment 
for  costs. 

The  facts  appear  in  the  opinion. 

Ahram  Kling,  for  defendant  and  appellant. 

G.  TT.  Cotter  illy  for  respondent,  Ira  Leo  Bamberger. 

Tteghiald  Ilart^  in  pro.  ]}er. 

By  the  Court. — Freedmax,  J. — The  appeals  present 
the  question  whether  Hart  &  Bamterger,  the  attorneys 
of  record  for  the  plaintiff,  are  liable  to  the  defendant  who 
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recovered  judgment,  for  the  costs  of  the  action  on  the 
ground  that  they  were  beneficially  interested  in  the 
action  by  virtue  of  an  agreement  by  which  they  were  to 
have  a  portion  of  the  recovery  as  compensation  for  their 
services.  That  under  section  44,  chapter  X. ,  title  I. ,  part 
m.  of  the  Revised  Statutes  they  would  have  been  so 
liable,  if  both  shared  in  the  agreement,  was  expressly 
decided  in  Voorhis  v.  McCartney  (51  N.  Y.  387).  In  Suss- 
dorff  V.  Schmidt  (55  N.  Y.  325),  it  is  true,  a  statement 
to  the  contrary  may  be  found,  but  such  statement  is 
a  mere  dictum  which  was  made  without  reference  to  the 
statute.  In  case  it  were  necessary  to  decide  which  of  the 
two  cases  should  be  followed,  the  preference  would  have 
to  be  given  to  Voorhis  v.  McCartney,  on  the  ground  that 
it  is  an  express  adjudication  on  the  very  point  under  the 
statute. 

Section  321  of  the  Code  provided  a  further  remedy 
against  the  assignee  of  a  cause  of  action  after  action 
brought.  Section  44  of  the  Revised  Statutes,  and  section 
321  of  the  Code,  were  both  repealed  by  chapter  245  of  the 
laws  of  1880,  and  in  place  thereof  a  new  provision  was 
substituted  by  section  3247  of  chapter  178  of  the  laws  of 
1880,  entitled  "An  Act  Supplemental  to  the  Code  of  Civil 
Procedm-e."  But  this  new  section  (§  3247)  expressly 
exempts  attorneys  from  Uabihty  for  costs,  as  foUows: 
"  But  this  section  does  not  apply  to  a  case,  where  the  per- 
son so  beneficially  interested  is  the  attorney  or  coimsel 
for  the  plaintiff,  if  his  only  beneficial  interest  consists  of 
a  right  to  a  portion  of  the  sum  or  property  recovered,  as 
compensation  for  his  services  in  the  action." 

In  the  case  at  bar  the  action  was  brought  in  1878,  and 
the  judgment  for  costs  for  which  Hart  &  Bamberger  are 
sought  to  be  held  liable,  was  recovered  in  August,  1882. 
At  the  time  of  such  recovery,  section  3247  of  the  Code  of 
Civil  Procedure  was  already  in  force,  and  the  question 
therefore  is,  whether  that  section,  or  the  prior  law,  is  to 
control.  There  is  no  claim  that  Hart  &  Bamberger  held 
any  assignment.    The  most  that  is  claimed  is  that  Hart 
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&  Bamberger  were,  or  that  at  least  Bamberger  was,  bene 
ficially  interested  in  the  action  by  virtue  of  an  agreement 
with  the  plaintiff  for  the  receipt  of  a  portion  of  the  recov- 
ery as  compensation  for  services  to  be  rendered. 

The  solution  of  the  question  of  liabiUty  depends  upon 
the  effect  to  be  given  to  several  saving  clauses.  They 
have  been  carefully  examined  in  the  light  of  the  points 
and  the  arguments  submitted  on  both  sides,  and  the  con- 
clusion reached  is  somewhat  at  variance  with  the  view 
entertained  by  me  in  one  of  the  early  stages  of  this  liti- 
gation, when  I  did  not  have  the  benefit  of  any  argument. 

Section  3347  of  the  Code  of  Civil  Procedm-e  saves  a 
great  number  of  proceedings  in  actions  commenced  before 
September  1,  1880,  but  does  not  affect  the  question  of 
Uability  now  under  investigation.  Section  3  of  chapter 
245  of  the  Laws  of  1880,  saves,  from  the  operation  of  the 
repeaUng  clauses  of  that  statute,  any  right  ^^  lawfully 
accrued  or  established'before  this  act  takes  effeci."  Sec- 
tion 3352  of  the  Code  of  Civil  Procedure  contains  a  similar 
saving  clause  in  favor  of  rights  lawfully  accrued  or  estab- 
lishedy  &c. 

Under  the  two  saving  clauses  last  referred  to,  and  no 
others  have  been  cited  as  bearing  upon  the  question 
under  examination,  it  is  not  enough  that  the  action  was 
commenced  before  the  enactment  of  section  3247.  To 
succeed  in  his  application  the  defendant  must  show  that 
his  right  to  the  costs  of  the  action  lawfully  accrued  or 
was  established  before  the  section  went  into  effect. 

As  costs  relate  merely  to  the  remedy,  and  as  their 
recovery  and  taxation  are  regxdated  solely  by  the  pro- 
visions of  the  statute  in  force  at  the  time  of  the  recovery 
of  a  judgment,  the  defendant  never  had  a  lawfully  accrued 
or  estabUshed  right  to  the  costs  of  the  action  within  the 
true  intent  and  meaning  of  said  saving  clauses  until  he 
recovered  judgment  against  the  plaintiff  in  August,  1882. 

The  conclusion  is  therefore  unavoidable  that,  inas- 
much as  in  August,  18S2,  there  was  no  statute  in  exist- 
ence under  which  an  attorney  could  be  compelled  to  pay 
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costs  on  the  ground  that  he  had  a  beneficial  interest  in 
the  action  by  virtue  of  an  agreement  for  the  receipt  of  a 
portion  of  the  recovery  as  compensation  for  his  services, 
the  orders  appealed  from  were  properly  made.  This 
being  so,  the  subordinate  questions  involved  in  the  appeals 
need  not  be  considered. 

The   orders  appealed  from  must  be  affirmed,   with 
costs. 


Inqraham,  J.,  concuiTed. 


REBECCA     SCHNOOK     v.      THE     INDEPENDENT 

ORDER  SONS   OF  BENJAMIN. 

Benevolent  €USoeiations — contracts  with. 

The  by-law  of  defendant,  a  benevolent  association,  upon  which  action  was 
brought,  was  as  follows :  **  In  case  of  the  deatn  of  a  brother  of  this  order, 
his  widow  or  heirs  shall  receive  the  amount  agreed  upon  by  the  consti- 
tution, which  shall,  however,  not  exceed  $1,000."  Beld^  that  in  the 
absence  of  qualifying  circumstances,  the  beneficiary  intended  in  the  con- 
tract shown  by  such  by-law,  &c.,  is  the  lawful  wife  of  the  member  in 
question  ;  that  it  is  legally  possible  for  such  member  to  designate  as  the 
beneficiary  a  person  living  with  him  as  his  wife,  though  not  legally 
married  to  him,  and  if  such  designation  is  assented  to,  and  becomes  part 
of  the  contract,  the  person  so  designated  may,  on  the  member's  death, 
recover  on  the  contract,  though  the  burden  of  proof  is  on  her  to  clearly 
establish  said  designation,  and  that  it  became  part  of  the  contract. 

Courts  will  not  assist  in  encouraging  concubinage,  and  no  right  of  a  lawful 
wife  or  child  will  be  permitted  to  be  taken  away  except  upon  clear  proof. 

Story  V,  Williamsburgh  M.  M.  B.  Assoc.  (95  Ni  Y,  476),  distinguished 
and  limited. 

In  this  case  upon  a  review  of  the  evidence, — lield^  that  plaintift  who,  thougli 
not  legally  married  to  the  deceased,  had  lived  with  him  as  his  wife,  did 
not  sufficiently  establish  that  she  had  been  accepted  by  defendant  as  the 
beneficiary  of  the  contract  made  with  the  deceased  member,  and  that 
such  acceptance  had  become  part  of  the  contract  to  the  exclusion  of  the 
lawful  wife  who  was  living  at  the  time  of  the  member's  decease  ;  and 
therefore,  that  a  direction  of  a  verdict  in  favor  of  plaintiff  was  erroneous. 
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Before  Sedgwick,  Ch.  J.,  Freedman  and  Inqraham,  J  J. 

Decided  May  3,  1886. 

Exceptions  ordered  to  be  heard  in  the  first  instance  at 
general  term. 

The  facts  appear  in  the  opinion. 

S.  Kohn^  for  plaintiff. 

Alfred  Steckler^  for  defendant. 

By  the  Court.— IYieedman,  J. — The  learned  judge 
who  presided  at  the  trial,  directed  a  verdict  in  favor  of 
the  plaintiff,  and  ordered  defendant's  exceptions  to  be 
heard  in  the  first  instance  at  general  term. 

The  action  is  brought  by  the  plaintiff  as  the  widow  of 
one  Bernhard  Schnook,  and  it  is  founded  upon  a  contract 
made  between  Bernhard  Schnook  and  the  defendant,  a 
domestic  corporation,  duly  incorporated  under  the  laws 
of  the  state  of  Kew  York,  for  benevolent  purposes, 
whereby  the  defendant,  in  consideration  of  certain  moneys 
to  be  paid  by  Bernhard  Schnook,  &c.,  promised  and 
agreed  with  him,  among  other  things,  to  pay  to  the 
widow,  if  any,  surviving  said  Bernhard  Schnook,  the  sum 
of  $1,000  in  sixty  days  after  the  decease  of  said  Schnook. 

This  contract  stands  admitted  by  the  answer  which 
raised  but  one  issue  ;  namely,  that  the  plaintiff  is  not  the 
widow  of  Bernhard  Schnook,  but  that  one  Sai-ah  Schnook, 
living  in  London,  is  such  widow,  and  as  such  is  solely 
entitled  to  the  money  sued  for. 

In  the  absence  of  quaUf ying  circumstances,  the  bene- 
ficiary intended  by  this  contract  was  the  lawful  wife  of 
Bernhard  Schnook,  in  case  she  survived  him.  Neverthe- 
less, it  was  legally  possible  for  Bernhard  Schnook  to 
designate  the  plaintiff  as  such  beneficiary,  although  he 
might  not  have  been  legally  married  to  her,  and  if  such 
designation  was  assented  to  by  the  defendant,  and  became 
part  of  the  contract,  the  plaintiff,  under  the  decision  of 
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Story  V.  Williamsburgh  M.  M.  B.  Association  (95  N.  F. 
474),  can  recover.  But,  in  order  to  accomplish  this,  the 
plaintiflf,  upon  whom  the  burden  of  proof  rests,  must 
clearly  estabUsh,  not  only  that  such  designation  was 
made,  but  also  that  it  became  part  of  the  contract. 

In  the  Story  case,  the  association,  at  the  request  of 
the  member,  issued  and  delivered  a  certificate  in  which 
the  plaintiff,  Mary  Story,  was  designated  as  his  wife  and 
beneficiary,  and  the  certificate  was  executed  by  the  offi- 
cers of  the  society,  under  its  corporate  seal.  It  also 
appeared  that  the  plaintiff  for  sixteen  years  had  lived 
with  Story,  beUeving  herself  to  be  his  lawful  wife  ;  that 
she  had  had  children  by  him  which  were  dependent  upon 
them  for  support ;  that  she  had  known  of  the  insurance, 
and  that,  with  one  or  two  exceptions,  she  had  paid  the 
assessments  out  of  money  she  had  earned  by  sewing. 

The  case  at  bar  is  quite  a  different  case.  At  the  trial 
it  appeared  that  in  April,  1882,  Bemhard  Schnook,  repre- 
senting himself  to  be  a  single  man,  was  initiated  as  a 
member  of  Nathan  Lodge  No.  48,  a  branch  organization 
of  the  defendant ;  that  in  the  fall  of  1882  a  marriage 
ceremony  took  place  between  him  and  the  plaintiff  ;  that 
thereafter  they  lived  together  as  man  and  wife ;  that 
Bemhard  Schnook  notified  Nathan  Lodge  No.  48  that  he 
had  married,  and  that  his  wife's  name  was  Eebecca  ;  and 
that  the  secretary  of  said  lodge,  in  conformity  with  the 
requirements  of  the  by-laws  of  the  order,  reported  the 
facts  so  communicated  to  the  United  States  Grand  Lodge 
of  the  order.  It  further  appeared  that,  after  the  said 
notification  by  Bemhard  Schnook,  the  latter  continued  to 
pay  the  dues  which .  he  was  required  to  pay  quarterly, 
and  that  at  the  time  of  his  death,  which  occurred  in 
December,  1883,  he  was  a  member  in  good  standing.  The 
by-law  which  represents  the  contract  in  this  case  was 
shown  to  read  as  follows,  viz. :  * '  In  case  of  the  death  of 
a  brother  of  this  order,  his  widow  or  heirs  shall  receive 
the  amount  agreed  upon  by  the  constitution,  which  shall, 
however,  not  exceed  $1,000."    These  were  substantially 
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all  the  facts  upon  which  the  plaintiff  relied  for  a 
recovery. 

In  view  of  the  evidence  produced  by  the  defendant, 
upon  which  the  jury  would  have  been  authorized  to  find, 
that  there  was  a  prior  mamage  between  Bernhard 
Schnook  and  Sarah  Rice,  which  took  place  in  London  in 
1869,  that  the  issue  of  such  marriage  was  a  child  named 
Clara,  and  that  said  Sarah  and  Clara  were  both  living  at 
the  time  of  the  death  of  Bernhard  Schnook,  the  facts 
shown  by  the  plaintiff  were  not  sufficient  to  establish  that 
the  plaintiff  had  been  accepted  by  the  defendant  as  the 
beneficiary  of  the  contract  made  with  Bernhard  Schnook, 
and  that  such  acceptance  had  become  part  of  the  contract 
to  the  exclusion  of  the  lawful  wife.  Courts  will  not  assist 
in  encouraging  concubinage,  and  no  right  of  a  lawful 
wife  or  child  v^ll  be  permitted  to  be  taken  away  except 
upon  clear  proof.  The  doctrine  of  the  case  of  Story  v. 
WiUiamsburg  M.  M.  B.  Association  (supra)  should  not  be 
extended  beyond  the  substantial  facts  of  that  case. 

The  exceptions  of  the  defendant  should  be  sustained, 
the  verdict  set  aside,  and  a  new  trial  ordei-ed,  with  costs 
to  the  defendant  to  abide  the  event. 

Sedgwick,  Ch.  J.,  and  Ingraham,  J.,  concurred. 


ALEXANDER  Z.  ZEISLER,  Appellant,  v.  SIEGMUND 
B.  STEINMANN,  et  al.,  Respondents. 

Partnership. — Agreement  to  tihare  in  profits  of  one  partner.  — Costs —  When 

two  hiUs  taxed. 

When  money  is  given  by  A.  to  B.  to  be  used  in  the  formation  of  a  copart- 
nership between  B.  and  a  third  person,  and  the  money  is  given  for  such 
purpose  upon  the  agreement  that  in  consideration  therefor,  A.  should 
have  one-half  of  B.'s  profits,  it  is  an  agreement  only  to  share  in  B.'s 
profits  when  ascertained  and  paid  over,  or  at  least  set  apart  by  the  firm; 
and  no  action  upon  the  agreement  can  be  maintained  against  the  firm, 
because  as  such,  the  firm  is  in  no  wise  a  party  to  it  or  affected  by  it 
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Neither  the  fact  that  B.  is  iosolvent,  nor  the  fact  that  a  portion  of  the 
business  in  which  the  firm  engaged  against  the  wishes  of  A.  is  illegal, 
can  make  any  change  in  this  rule. 
Walker  v.  Russell  (16  JIow.  91),  followed  as  to  the  allowance  of  two  bills 
of  costs  where  defenses  are  different,  though  both  defendants  appear  by 
the  same  attorney. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Inqraham,  J  J. 

Decided  May  8,  1886. 

Appeal  from  judgment  dismissing  complaint. 

The  facts  appear  in  the  opinion. 

Wm,  N.  LoeWy  attorney,  and  Jno.  L.  Lindsay^  of 
counsel,  for  appellant. 

S.  D.  SewardSy  attorney  and  counsel  for  respondents. 

By  the  Court. — Freedman,  J. —  This  action  was 
brought  for  a  dissolution  of  an  alleged  copartnership 
between  the  plaintiff  and  the  defendant  Zeisler,  of  which 
the  defendant  Steinmann  was  not  a  member,  and  for  an 
accounting,  and  to  that  end  the  plaintiff  demanded  that 
the  defendants  be  enjoined  from  cariying  on  the  business 
of  the  copartnership  existing  between  them  under  the 
firm  name  of  C.  B.  Steinmann  &  Co. ,  of  which  firm  the 
plaintiff  was  and  is  now  a  member,  and  that  a  receiver  be 
appointed  of  the  property  of  both  copartnerships. 

Upon  the  trial  it  appeared  that  the  plaintiff  had  given 
money  to  his  brother,  the  defendant  Zeisler,  to  be  used  as 
the  latter's  own  money  in  the  formation  of  a  partnership 
with  Steinmann,  and  that  the  money  was  given  for  such 
purpose,  upon  the  agreement  that  in  consideration  there- 
for the  plaintiff  should  have  one-half  of  the  profits  of  his 
brother.  This  was  an  agreement  to  share  in  his  brother's 
profits  when  ascertained  and  paid  over,  or  at  least  set 
apart,  by  the  firm  of  Steinmann  &  Co.  Upon  this 
agreement  he  can  maintain  no  action  against  the  firm  of 
Steinmann  &  Co.,  because  the  firm  as  such  was  in  no 
wise  a  party  to  it  or  affected  by  it.  The  principles  laid 
down  in  Burnett  v.  Snyder  (76  N.  Y.  344,  and  81  lb.  550) 
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are  decisive  upon  this  point.  Neither  the  fact  that  the 
defendant  Zeisler  is  insolvent,  nor  the  fact  that  a  portion 
of  the  business  in  which  the  firm  engaged  against  the 
wishes  of  the  plaintiff,  is  illegal,  can  make  any  difference. 
The  complaint,  therefore,  had  to  be  dismissed  as  to  the 
defendant  Steinmann ;  and  the  conditional  dismissal  as  to 
the  defendant  Zeisler,  unless  the  plaintiff  amend  lus  com- 
plaint so  as  to  change  the  action  to  one  for  money  had 
and  received,  of  which  privilege  the  plaintiff  did  not, 
however,  avail  himself,  was  more  than  the  plaintiff  had  a 
right  to  claim. 

The  general  exception  taken  by  the  plaintiff  to  this 
final  disposition  of  the  case  as  to  both  defendants,  who 
had  interposed  separate  answers,  does  not  properly  pre- 
sent the  question  whether  costs  were  or  were  not  right- 
fully awarded  to  each  of  the  defendants.  Moreover,  upon 
the  facts  of  this  case  the  allowance  seems  to  have  been 
proper  within  the  rule  laid  down  in  Walker  v.  Eussell 
(16  How,  91),  which  does  not  appear  to  have  been 
changed  by  the  provisions  of  the  Code  of  Civil  Procedure. 

The  judgment  should  be  affirmed  with  costs,  but  only 
one  bill  of  costs  should  be  allowed  upon  the  present 
appeal. 

Sedgwics,  Ch.  J.,  and  Ingraham,  J.,  concurred. 


ARTHUE  B.  WINTERBOTHAM,  et  al.  v.   ROBERT 

T.  PAINE. 

Contract  qfaale^^-deviation  hy  vendor  from  order  as  given — IcM  o/ goods  ii 

transit. 

Defendant,  a  dealer  in  carriage  cloths  in  this  city,  sent  to  the  plaintififs,  who 
were  manufacturers  of  cloths  in  England,  a  written  order  for  fourteen 
pieces  of  goods  of  thirty  to  forty  yards  to  a  piece.  Plaintiffs  sent  thii^ 
teen  pieces,  of  which  twelve  contained  over  fifty  yards  each,  and  one 
contained  thirty-nine  and  one-half  yards,  in  all  one  hundred  and  eighteen 
and  threc-quurtcr  yards  more  than  the  greatest  number  which  defendant 
had  ordered  in  fuurteen  pieces.     Plaintiffs  gent  the  invoice  and  bill  of 
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lading  to  their  agent  in  New  York,  with  instructions  to  present  them  to 
defendant,  and  insure  performance  of  his  agreement  to  pay  cash  on 
receipt  of  invoice.  After  the  goods  were  taken  from  the  vessel,  and 
while  upon  the  dock,  and  before  the  invoice  and  bill  of  lading  were 
presented  to  defendant,  the  goods  were  destroyed  by  fire.  In  an  action 
to  recover  the  purchase  price  of  the  goods  the  complaint  was  dismissed. 
ndd^  that  the  dismissal  was  correct;  that  defendant  had  a  right  to  stand 
upon  his  order  as  given,  and  in  sending  pieces  which  did  not  comply  with 
the  order,  w^ithout  defendant's  assent  to  the  change,  plaintiffs  sent  them 
at  their  own  risk. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decided  May  8,  18SG. 

Exceptions  ordered  to  be  heard  at  general  term  in  the 
first  instance. 

The  facts  and  exceptions  appear  in  the  opinion. 

Mitchell  &  Mitchell  and  Herbert  W,  Orindalj  for 
plaintiffs,  on  the  question  considered  in  the  opinion, 
urged: — ^I.  The  goods  shipped  by  plaintiffs  were  in 
accordance  with  the  requirements  of  the  contract.  1st. 
The  goods  were  ordered  to  be  sent  "as  samples."  2d. 
The  only  direction  as  to  length  was  the  expression,  "  Say, 
thirty  to  forty  yards  to  a  piece,"  and  these  words  were 
words  of  expectation  and  estimate  only. 

II.  The  correspondence  set  out  in  the  complaint  shows 
that  the  defendant  had  not  before  purchased  this  sort  of 
goods  of  plaintiff,  and  ordered  these  goods  as  samples.  He 
was  not  familiar  with  the  usual  weights,  widths  or  prices, 
and  in  his  first  letter  asks  for  information  on  these  points. 
He  says  nothing  about  lengths,  however,  and  it  is  every- 
where evident  that  he  did  not  consider  that  element  as 
important  or  of  the  essence  of  the  contract.  The  plaint- 
iffs' order  was  for  "pieces  "  of  the  goods.  It  appears  by 
the  complaint  that  pieces  of  West  of  England  cloth,  of 
the  quaUty  ordered  by  defendant,  always  average  from 
forty  to  fifty-six  yards  a  piece,  and  are  always  sold  by  the 
piece.  If  the  plaintiffs  were  to  send  ' '  pieces  "  of  goods 
"as  samples"  they  were  surely  to  send  them  of  the 
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lengths  which  they  were  always  manufactured.  It 
appears  that  they  did  send  the  shortest  that  they  had. 
This  was  the  only  thing  that  they  could  do.  Had  they 
sent  goods  of  any  shorter  lengths  they  would  not  have 
been  '^sample  pieces "  but  only  part  of  pieces. 

in.  The  words  "  Say  thirty  to  forty  yards  to  the  piece  " 
were  words  of  expectation  and  estimate  only  (Gwillim  v. 
Daniel,  2  C,  M.  &  R.  61 ;  McConnell  v.  Murphy,  21  W. 
R.  509  ;  Pembroke  Iron  Works  v.  Parsons,  5  Gray,  589  ; 
Bobinson  v.  Noble's  Admrs.,  8  Peters,  181 ;  Brawley  v. 
United  States,  96  U.  S,  168). 

George  C.  De  Lacy^  attorney,  and  Joseph  Fettretch^ 
of  counsel,  for  defendant. 

By  the  Coukt. — Freedman,  J. — The  action  is  brought 
to  recover  the  price  of  goods  alleged  to  have  been  shipped 
by  the  plaintiffs  pursuant  to  defendant's  oi-der.  The 
plaintiffs  are  copartners  engaged  in  the  manufacture  and 
sale  of  cloths  in  England.  The  defendant  is  a  dealer  in 
cariiage  cloths  in  New  York.  The  plaintiff^  shipped  the 
goods  by  steamship  from  Liverpool  and  by  the  bill  of 
lading  consigned  the  goods  to  the  defendant  at  New  York. 
But  instead  of  sending  the  bill  of  lading  to  the  defendant 
with  the  invoice,  they  sent  both  the  bill  of  lading  and  the 
invoice  to  their  agent  in  New  York  with  mstructions  to 
present  the  game  to  the  defendant  and  to  insure  the  per- 
formance by  the  defendant  of  his  agreement  to  pay  cash 
on  receipt  of  the  invoice.  After  the  arrival  of  the  goods 
at  the  port  of  New  York,  they  were  taken  from  the  hold 
of  the  vessel  and  placed  upon  the  dock.  While  thei'e, 
they  were  destroyed  by  fire  before  the  bill  of  lading  and 
the  invoice  were  presented  to  the  defendant,  and  conse- 
quently before  the  defendant  could  get  possession  of 
them. 

At  the  trial,  the  compiamt  o^  une  plaintiffs  was  dis- 
missed, and  their  exceptions  were  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

Upon  this  disposition  of  the  case  the  first  and  f  unda- 
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mental  question  which  presents  itself,  is  whether  the 
plaintiffs  compUed  with  the  order  of  the  defendant  as 
given. 

It  clearly  appears  that  in  the  course  of  a  lengthy 
correspondence  the  defendant  ordered  the  plaintiffs  to 
send  fourteen  pieces  of  goods  of  thirty  to  forty  yards  to  a 
piece.  The  plaintiffs  sent  thirteen  pieces,  of  which  twelve 
contained  over  fifty  yards  each,  and  the  thirteenth  of 
which  contained  thirty- nine  and  one-half  yards.  The 
total  number  of  yards  amounted  to  six  hundred  and 
seventy-eight  and  three-quarters,  or  one  hundred  and 
eighteen  and  three-quarter  yards  more  than  the  greatest 
number  of  yards  which  the  defendant  had  ordered  in 
fourteen  pieces.  For  this  deviation  from  the  order  the 
plaintiffs  present  reasons  which  would  be  quite  satisfac- 
tory if  the  defendant  had  in  some  way  assented.  But 
they  must  be  disregarded  because  they  were  never  made 
known  to  the  defendant  in  any  way,  and  he  in  no  wise 
sanctioned  the  deviation.  His  order  was  in  writing,  it 
was  clear  and  explicit,  it  spoke  for  itself,  and  he  had  a 
right  to  stand  upon  it,  whether  the  goods  were  or  were 
not  ordered  as  samples.  In  sending  pieces  which  did  not 
comply  with  the  order,  without  having  procured  defend- 
ant's assent  to  the  change,  the  plaintiffs  sent  them  at 
their  own  risk.  This  is  fatal  to  plaintiffs'  action  in  every 
aspect  of  the  case,  and  renders  a  consideration  of  the 
other  questions  unnecessary. 

The  exceptions  taken  by  the  plaintiffs  should  be  over- 
ruled, and  judgment  should  be  ordered  for  the  defendant, 
with  costs. 

Sedgwick,  Ch.  J.,  and  Ixgraham,  J.,  concurred. 
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CHAELES  W.  TARBELL,  Respondent,  v.  THE  ROYAL 
EXCHANGE  SHEPPING  COMPANY  (lduted),  Ap- 
pellant. 

BiU  of  lading — delivery  !n/  ship,  what  conetitutes  under  special  protisionn, 
— Aesignment  by  vendee  of  property  o/elainut  arising  after  sale  against 
third  persons  in  respect  of  the  property  sold^  effect  of. — Assignment  hy 
one  to  whom  part  of  the  merchandise  covered  hy  a  hiU  of  lading  has  heen 
sold^  effect  t^f.. 

Defendant  issued  its  bill  of  lading  at  Singapore,  India,  to  Katz  Bros., 
whereby  it  undertook  to  transport  one  thousand  seyen  hundred  and 
three  slabs  of  tin  to  London,  and  thence  to  the  port  of  New  York  by  a 
steamer  of  the  Monarch  Line.  The  bill  of  lading  provided,  among  other 
things,  that  the  merchandise  shipped  should  be  delivered  from  the  ship's 
deck  (where  the  shipowner's  responsibility  shall  cease)  at  the  port  of 
New  York,  and  be  received  by  the  consignee  immediately  the  vessel  is 
discharged,  or  otherwise  it  would  be  landed  and  stored  under  special 
provisions  made  relating  to  such  storage  ;  and  also  providing  that 
the  contract  for  transportation  should  be  subject  to  exceptions  for 
losses  arising  through  pirates,  robbers,  thieves,  .  .  .  during 
the  voyage  or  at  the  port  of  discharge  ;  Katz  Bros,  sold  the  tin 
to  Mayer  Bros.  &  Co.,  and  indorsed  the  bill  of  lading  over  to 
them.  On  the  arrival  at  the  port  of  New  York  of  the  vessel  carry- 
ing the  tin,  Mayer  Bros.  &  Co.  entered  the  tin  at  the  custom-house, 
and  obtained  a  free  permit  They  then  paid  the  freight  to  the  con- 
signees of  the  vessel  and  obtained  a  delivery  order  for  the  tin.  This 
they  indorsed :  **  deliver  against  our  order  only,"  and  presented  it  to  the 
delivery  clerk  of  the  vessel;  on  the  same  day  they  sent  weighers  to 
weigh  the  tin,  at  the  defendant's  regular  wharf,  in  five-ton  lots.  The 
weigher  found  that  some  of  the  tin  had  been  discharged.  He  returned 
the  next  day,  November  28,  and  found  about  thirty  tons  discharged  and 
in  good  order.  This  he  weighed,  dividing  it  into  six  lots  of  five  tons 
each,  numbering  them  from  one  to  six,  both  inclusive,  and  piled  each 
lot  by  itself,  and  about  noon  of  that  day  sent  returns  of  the  weights 
to  Mayer  Bros.  &  Co.  One  return  was  of  four  hundred  and  ninety-eight 
slabs,  and  covered  lots  one  to  five,  both  inclusive.  This  return,  with  a 
bill  and  delivery  order  for  the  four  hundred  and  ninety -eight  slabs,  were 
sent,  about  one  o'clock  the  same  day,  by  Mayer  Bros.  &  Co.  to  Peter 
Ilayden,  to  whom  they  had  sold  them,  who,  between  one  and  three  the 
same  afternoon,  indorsed  the  delivery  order  and  delivered  it  with  the 
weigher's  return  to  Lucius  Hart  &  Co.,  to  whom  lie  had  sold  the  same. 
On  the  next  day,  Lucius  Hart  &  Co.  sent  a  double-horse  and  single-horse 
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truck  to  remove  the  tin.  One  of  their  employes  accompanied  the  tnicka, 
who  delivered  to  and  left  with  the  contractor  of  the  wharf  the  delivery 
order  for  the  four  hundred  and  ninety-eight  slabs  contained  in  said  five 
lots  as  they  had  been  set  apart,  and  assumed  the  control  thereof.  The 
trucks  took  away  that  day  about  six  tons.  The  next  day  (Thanksgiving 
day),  November  30,  none  of  the  tin  was  removed,  although  the  day  was 
fit  and  proper,  and  the  wharf  was  open  for  business,  and  other  mer- 
chants sent  for  and  took  away  goods.  On  the  morning  of  December  1, 
sixty-three  of  the  four  hundred  and  ninety-eight  slabs  were  missing. 
The  cause  of  the  loss  did  not  appear. 

Held^  that  under  the  bill  of  lading  the  four  hundred  and  ninety- eight  slabs 
were  duly  delivered  by  the  ship  before  the  sixty -three  slabs  disappeared. 

The  interests  of  Mayer  Bros.  &  Co.  and  Peter  Hay  den  in  the  sixty-three 
slabs  having  terminated  by  their  respective  sales,  nothing  passed  by 
subsequent  assignments  made  by  them  of  all  claim  against  the  defend- 
ant in  respect  of  said  sixty-three  slabs. 

In  case  of  a  general  assignment  for  benefit  of  creditors  by  one  to  whom 
part  of  the  merchandise  covered  by  a  bill  of  lading  has  been  sold,  the 
assignor  never  having  held  or  been  entitled  to  hold  the  bill  of  lading,  his 
assignment  only  passes  a  title  to  the  merchandise,  with  no  rights  against 
the  issuer  of  the  bill  of  lading  as  carrier. 

Before  Sedgwick,  Ch.  J. ,  Freedman  and  Ingraham,  J  J. 

Decided  May  8,  1886. 

Appeal  by  defendant  from  judgment  entered  in  favor 
of  the  plaintiff  upon  the  decision  and  findings  of  a  judge 
at  special  term. 

The  action  was  brought  to  I'ecover  for  a  non-delivery 
of  sixty-three  pigs  or  slabs  of  tin,  part  of  a  consignment 
of  one  thousand  seven  hundred  and  three  slabs  shipped 
by  Katz  Bros.,  to  whom  defendant  issued  its  bill  of 
lading. 

A  jury  trial  having  been  waived,  the  issues  were  tried 
by  a  judge  of  this  court,  who  found,  as  matters  of  fact, 
that  the  defendant  had  not  delivered  the  sixty -three  slabs 
of  tin  in  question  ;  that  it  did  not  safely  carry  and  deliver 
the  same  in  accordance  with  the  terms  of  its  agreement 
or  bill  of  lading  ;  that  defendant  kept  the  control,  posses- 
sion, and  exclusive  supervision  over  said  consignment  of 
tin,  except  such  parts  as  it  delivered  and  took  receipts 
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six  hundred  and  twenty  pounds,  and  each  about  one 
hundred  and  ten  pounds,  and  were  part  of  said  twenty- 
five  tons  so  sold  to  Hart  &  Co. 

*'  Hart  &  Co.,  so  far  as  their  right  to  have  these  sixty- 
three  slabs  deUvered  to  them  is  concerned,  had  all  the 
rights,  and  were  subject  to  all  the  obligations,  which 
Mayer  Brothers,  the  consignees,  were  possessed  of,  or 
were  subject  to,  and,  for  all  purposes  of  this  action  Hart 
&  Co.  may  be  regarded  as  the  consignees. 

'^  On  November  27, 1882,  Mayer  Brothers  received  from 
the  agents  of  the  defendants  notice  of  the  arrival  of  the 
steamship  *York  City,'  with  the  shipment  of  tin  on 
board,  and  I'eceived,  also,  an  order  for  the  tin  when  dis- 
charged. They  at  once  directed  their  weigher  to  weigh 
the  tin.  On  the  same  day,  November  27,  an  employee  of 
the  weigher  went  to  defendants'  dock  at  Jersey  city,  and 
found  that  the  tin  had  not  yet  been  discharged  from  the 
hold.  On  the  next  day,  November  28,  he  again  went  to 
the  defendants'  dock — found  some  of  the  tin  discharged, 
and  he  weighed  the  twenty-five  tons  setting  them  apart 
on  the  dock  and  separating  the  tin  into  five  lots  or  piles 
weighing  five  tons  each,  the  piles  being  numbered  respect- 
ively 1,  2,  3,  4  and  5. 

*'  In  the  evening  of  November  28,  Hart  &  Co.  received 
notice  of  the  discharge  of  the  tin,  together  with  an  order 
for  the  delivery  to  them,  and  they  at  once  directed  their 
cartman  to  proceed  with  all  dispatch  to  haul  the  twenty- 
five  tons  of  tin  from  the  dock  in  Jersey  city  to  their  store 
in  Burling  slip,  and  to  employ  all  the  carts  he  could  get. 

''Their  cartman  started  for  defendants'  dock  on  the 
next  day,  December  29,  before  seven  A.  lii.,  with  two 
trucks,  one  a  double,  the  other  a  single  truck,  and  hauled 
tin  from  the  said  piles  numbered  1,  2,  3,  4  and  5,  taking 
three  loads  on  that  day.  Two  loads  were  taken  in  the 
double  truck,  carrying  about  fifty  slabs  in  each  load,  and 
one  load  in  the  single  truck,  carrying  twenty  slahs. 
These  slabs  averaged  in  weight  one  himdred  and  ten 
pounds  each,   and  seventy  slabs,  weighing  nearly  four 
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tons,  were  taken  away  from  the  defendant's  dock  on 
account  of  that  twenty-five  tons  on  that  day,  November 
29. 

"There  is  evidence  that  the  whole  twenty-five  tons 
could  not  have  been  removed  in  that  winter  season  with 
less  than  twelve  loads,  or  in  less  than  three  days,  at  the 
Tisual  rate  of  hauhng. 

"  The  cartman  of  Hart  &  Co.  did  not  haul  any  tin  on 
November  29  after  two  p.  m. 

"At  the  time  of  hauhng  this  tin,  the  streets  were 
rendered  difficult  of  travel,  by  reason  of  ice,  and  were  full 
of  holes,  and  there  was  a  great  rush  and  block  of  trucks 
on  the  defendant's  dock,  by  reason  of  the  ships  discharg- 
ing cargo  on  the  dock,  and  of  numerous  carters  hauling 
merchandise  on  behalf  of  the  various  consignees,  who 
were  twenty-two  in  number. 

"  The  carter  of  Hart  &  Co.  was  never  used  to  haul  tin 
later  than  two  P.  M.  from  that  dock  in  that  season. 

"  He  was  required  by  the  deUvery  clerk  of  defendants 
to  sign,  and  did  sign,  a  receipt  for  each  load  of  this  tin 
hauled  by  him  from  the  dock,  and  such  was  the  nile  of 
defendants  on  the  dock.  This  rule,  however,  was  not 
regularly  enforced,  and  it  was  in  evidence  that  carters 
were  frequently  allowed  to  remove  merchandise  from  the 
dock  without  giving  any  receipt  therefor  at  the  time. 

"  The  carter  of  Hart  &  Co.  testified,  that  when  pro- 
ceeding to  haul  his  second  load  on  November  29,  he 
remarked  that  some  of  the  piles  had  been  disturbed  in  his 
absence,  and  some  slabs  removed  from  them.  He  at  once 
informed  the  deUvery  clerk  of  the  defendants  on  the 
dock,  of  the  loss,  who,  at  the  time,  gave  the  matter  no 
attention.  The  recollection  of  the  carter,  however,  is  not 
clear  as  to  whether  he  observed  this  abstraction  of  the  tin 
from  these  piles  at  that  time  (November  29),  or  at  a  later 
occasion,  viz.,  on  the  morning  of  December  1.  The 
delivery  clerk,  a  witness  on  behalf  of  the  defendants, 
testified  that  his  attention  was  first  called  to  the  mattei 
on  the  taking  of  the  first  load  on  December  1. 
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"It  is,  however,  certain  that  the  sixty-three  slabs 
were  abstracted  from  these  piles  and  were  never  received 
ty  the  cartman  of  Hart  &  Co.,  and  that  their  loss  took 
place  either  before  the  afternoon  of  November  29  or  before 
the  morning  of  December  1. 

"The  intervening  day,  November  30,  1882,  was 
Thanksgiving  Day,  and  a  legal  holiday.  The  carter  of 
Hart  &  Co.  did  not  haul  any  tin  from  defendants'  dock 
on  that  day,  although  the  defendants'  dock  was  kept 
open,  and  two  out  of  the  twenty-two  consignees  of  the 
cargo  hauled  some  goods  from  the  dock  on  that  day. 

"  On  the  morning  of  the  next  day,  December  1,  he 
resumed  the  hauling,  and  continued  from  day  to  day 
until  he  had  taken  all  the  tin  composing  the  five  piles, 
numbered  1,  2,  3,  4  and  5,  less  the  missing  sixty-three 
slabs  which  were  abstracted  from  the  piles,  and  were 
never  actually  received  by  him  or  by  the  consignee. 

"  The  cause,  time  and  manner  of  the  loss  of  these 
sixty-three  slabs  are  unexplained  by  any  evidence  in  the 
case,  and  that  question  is  left  to  mere  conjecture  and 
surmise.  There  is  no  evidence  to  warrant  the  court  in 
finding  either  that  these  slabs  were  stolen,  or  that  they 
were,  by  mistake,  delivered  to  or  taken  by  carters  than 
those  of  Hai-tiSc  Co.,  and  there  is  no  evidence  that  they 
were  not  retained  by  the  defendants,  and  that  they  are 
not  now  in  possession  of  defendants.  Plaintiff  claims  in 
this  action  that  they  were  converted  by  the  defendants  to 
their  own  use.  Defendants  contend  that  they  were  de- 
livered to  Hart  &  Co.  before  the  loss  took  place,  and  after 
aU  responsibility  of  the  defendants,  as  carriers,  had  ceased. 

The  whole  field  of  consideration  as  to  time  is  confined 
to  the  period  between  the  morning  of  November  28,  when 
the  twenty-five  tons  of  tin  were  discharged  on  the  dock 
and  weighed  by  the  weigher  of  the  consignee,  and  the 
morning  of  December  1,  when  the  carter  noticed  and 
called  the  attention  of  the  defendant's  delivery  clerk  to 
the  abstraction  of  the  tin  from  the  piles. 
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*'  The  questions  of  law  that  seem  to  me  to  arise  from 
the  facts  are  these : 

^^ First. — Did  defendants  bear  towards  the  consignee 
of  the  tin  the  attitude  of  common  carriers  for  hire  at 
the  time  these  sixty-three  slabs  of  tin  were  taken  from 
the  piles  ?  If  they  did,  the  defendants  were  liable  for  the 
loss  absolutely  as  insurers,  and  the  plaintiff  must  recover. 

^^ Second. — If  their  liabihty  as  carriers  and  insurers 
had  ceased  before  these  sixty-three  slabs  were  abstracted 
from  the  piles  by  reason  of  the  delay  of  the  consignees  in 
removing  the  tin,  were  not  defendants  still  bound  to  look 
to  the  safety  of  the  tin  as  quasi  warehousemen  or  bailees 
for  hire  ? 

"And  would  they  not  be  liable  for  the  loss  unless  they 
proved  affirmatively  or  by  necessary  inference  that  they 
had  used  such  degree  of  caxe  for  the  tin  as  was  required 
by  law  from  warehousemen  or  bailees  for  hire — ^that  is  to 
say,  ordinary  care,  or  such  care  as  any  man  of  ordinary 
prudence  should  give  to  the  care  of  his  own  property  ? 

*^The  absolute  responsibility  of  common  carriers  for 
the  safety  of  merchandise  confided  to  them  for  carriage 
continues  until  the  consignee  has  had  a  reasonable  time 
to  remove  his  goods  after  notice  of  their  anival ;  and 
where  thei*e  is  no  dispute  as  to  the  facts  of  the  question, 
what  is  a  reasonable  time  to  remove  the  goods  is  a  ques- 
tion of  law  for  the  court,  and  depends  on  the  special  state 
of  facts  in  each  case.  There  is  no  hard-and-fast  rule  on 
the  subject  (Hedges  v.  R.  R.  Co.,  49  N.  F.  223).  The 
absolute  liability  of  the  carrier  continues  until  the  goods 
have  been  actuaJly  delivered,  or  notice  given,  and  reason- 
able time  to  remove  has  expired  (McKinney  v.  Jewett, 
90  N.  Y.  267).  This  obligation  rests  on  the  carrier,  as 
carrier,  and  is  part  of  his  original  contract  as  such 
(Hedges  r.  R.  R.  Co.,  supra;  Bm-nell  v,  R.  R.  Co.,  45 
N.  Y.  184 ;  Bank  of  Oswego  v.  Doyle,  91  Ih.  32  ;  McKin- 
ney V.  Jewett,  supra).  The  consignee,  however,  on  his 
part  is  held  to  prompt  and  diligent  action,  in  taking  pos- 
session and  removing  the  goods,  and  must  seek  deUvery 
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and  continue  until  it  be  complete  (Hedges  v.  E.  R.  Co., 
supra). 

'^  In  my  opinion,  the  reasonable  time  for  the  consignee 
to  remove  the  tin  in  the  cases  at  bar,  and  the  liability  of 
the  defendants,  as  carriers,  existed  and  continued  during 
November  28,  when  the  weigher  of  the  consignee  was 
weighing  the  tin,  and  during  all  of  November  29,  on 
which  day,  up  to  2  p.  M.,  the  carter  of  Hart  &  Co.  was 
engaged  in  hauling  the  tin,  and  did  in  fact  hatd  nearly 
four  tons. 

"If,  as  the  carter  at  one  time  testified,  the  sixty-three 
slabs  disappeared  from  the  piles  before  2  p.  m.  on  that 
day,  and  while  he  was  engaged  in  hauling  the  tin  no 
delay  was  imputable  to  Hart  &  Co.,  and  the  defendants 
were  liable  for  the  loss  as  carriers  and  insurers.  If,  how- 
ever, as  the  weight  of  evidence  shows,  the  loss  was  not 
discovered  by  the  carter  until  the  morning  of  December 
1,  then  it  might  have  occm-red  during  Thanksgiving  day, 
or  at  any  time  after  2  P.  M.  on  November  29,  when  the 
carter  drew  his  last  load  on  that  day,  and  the  morning  of 
December  1.  The  fact  that  the  carter  did  not  haul  any 
tin  on  Thanksgiving  day  (November  30)  becomes,  there- 
fore, important.  I  am  unable  to  see  any  valid  excuse  for 
his  failure  to  haul  on  that  day.  There  was  no  legal  pro- 
hibition against  his  doing  work  on  that  day.  There  was 
access  to  defendant's  dock,  and  the  weight  of  authority 
seems  to  deny  exemption  from  any  legal  duty  to  labor  on 
that  day  (Ely  v.  New  Haven,  &c.  Co.,  53  Barb.  207). 
There  is  not  sufficient  proof  of  a  general  custom  not  to 
haul  on  that  day. 

''It  seems,  however,  that  even  with  reasonable  dili- 
gence and  promptitude  on  the  part  of  the  cartman,  all  the 
twenty-five  tons  of  tin  could  not  have  been  hauled  from 
Jersey  City  to  Burhng  slip,  in  the  city  of  New  York, 
within  two  days,  at  that  season  of  the  year,  and  with  the 
then  existing  difficulties  to  be  encountered  in  travel ;  so 
that,  even  if  the  cartman  had  hauled  on  Thanksgiving 
day,  as  well  as  on  the  preceding  day,  at  the  usual  rate  of 
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work,  he  could  not  have  prevented  the  abstraction  of  the 
sixty-three  slabs  by  himself  removing  them  from  the 
dock  before  the  morning  of  December  1,  and  their 
abstraction  cannot,  therefore,  be  attributed  to  his  un- 
reasonable delay. 

*' I  do  not  think  that  the  time  occupied  in  weighing 
the  tin,  on  November  28,  should  be  charged  against  the 
consignee  as  unnecessary  delay,  or  that  the  consignee 
was  bound  to  haul  on  that  day,  after  the  action  of  the 
weigher  had  been  reported  to  the  consignee.  The  exami- 
nation and  weighing  of  the  tin  might  well  be  a  natural 
and  necessary  inquiry,  preliminary  to  the  acceptance  of  it 
by  the  consignee. 

"  It  should  be  remembered  that  during  all  this  time 
the  tin  w^as  not  on  a  pubUc  dock,  but  on  defendants'  own 
private  dock,  used  exclusively  by  them  and  for  their 
shipping  business,  that  the  tin  was  in  their  actual  custody 
and  possession,  and  was  removable,  and  was,  in  fact, 
removed  therefrom  by  the  carter  of  Hart  &  Co.,  only  on 
receipt  given  by  him  to  the  defendants'  deUvery  clerk  on 
the  dock,  for  each  load,  when  taken,  and  as  to  what  was 
not  so  taken,  it  still  remained  in  their  possession. 

"In  my  opinion,  under  all  these  circumstances,  the 
reasonable  time  allowed  to  Hart  &  Co.,  to  remove  the 
twenty-five  tons  of  tin,  had  not  expired  before  the  morn- 
ing of  December  1,  or  before  the  time  when  the  sixty- 
three  slabs  wei'e  abstracted,  and  defendants,  as  carriers 
and  insurers,  were  Uable  for  the  loss  of  the  missing  sixty- 
three  slabs  of  tin. 

"  But  if  I  err  as  to  the  proper  appUcation  of  the  law 
to  the  facts  bearing  on  the  question  of  reasonable  time  to 
remove  the  tin,  and  if,  as  matter  of  law,  that  time  had 
expired  before  the  abstraction  of  the  tin,  and  the  Uability 
of  the  defendants,  as  carriers  and  insurers  had  ceased,  the 
defendants  would  not,  even  then,  be  necessarily  absolved 
of  all  responsibility  for  the  loss. 

"  Their  .position  would  be  only  altered  from  that  of 
carriers  to  that  of  involuntary  bailees  for  hire  and  quasi 
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warehousemen  ;  and  their  responsibility  for  ordinary  care 
of  the  tin  would  arise  and  continue  (Goodwin  v.  Balti- 
more, &c.  Co.,  50  N.  Y.  154 ;  Bank  of  Oswego  r.  Doyle, 
91  N.  Y.  32). 

'^It  should  be  remarked  here  that  defendants  had, 
under  the  terms  of  their  bill  of  lading,  a  means  of  reliev- 
ing themselves  of  their  responsibiUty  as  carriers,  by  ware- 
housing the  tin.  This  they  did  not  do.  It  was  suffered 
by  them  to  remain  on  their  own  dock.  It  is  also  worthy 
of  notice  that  this  is  not  a  case  of  inevitable  loss,  as 
where  merchandise  was  destroyed  by  fire,  &c.  Here  the 
tin  was  not  destroyed,  but  was  abstracted. 

"  Where,  instead  of  being  landed  at  a  public  wharf, 
goods  are  placed  in  depot,  warehouse,  or  other  premises 
of  the  carrier,  they  being  in  his  actual  custody,  he  is 
bound  to  take  ordinary  care  of  them,  notwithstanding 
the  unreasonable  delay  of  the  consignee  in  removing 
them  ((xoodwin  v.  Baltimore,  &c.  Co.,  50  N.  Y.  154). 
Warehousemen  are  liable  not  only  for  losses  occasioned 
by  their  negligence,  but  for  those  which  arise  from  inno- 
cent mistakes  in  delivery  of  the  goods  to  persons  not 
entitled  to  them  (Bank  of  Oswego  v.  Doyle,  91  N.  Y. 
42).  When  there  is  a  total,  or  even  a  partial  failure,  on 
the  part  of  carriers  to  deliver  the  bailed  goods  on  demand, 
the  onus  of  accounting  for  the  default  and  excusing  it,  is 
on  the  bailee  (Canfield  v.  R.  R  Co.,  93  N.  Y.  632). 

"Defendants  having  failed  to  deliver  the  tin,  or  to 
account  for  its  loss,  eveiy  presumption  is  in  favor  of  the 
consignee's  right  to  recover  for  the  missing  slabs  ;  and 
defendants,  even  as  warehousemen,  are  bound  to  deliver 
the  goods  on  demand,  and  failing  to  do  so,  must  be 
I'egai'ded  as  having  converted  them  to  their  own  use, 
unless  they  prove  that  they  wei'e  lost  without  any  fault 
on  their  part  (Bank  of  Oswego  v.  Doyle,  supra), 

"The  oniis  of  proving  absence  of  any  default  in  the 
exercise  of  ordinary  care  on  the  part  of  the  carriers,  in 
their  altered  position  as  bailees  for  hire  or  quasi  ware- 
housemen, rests  on  them,  and  in  the  case  at  bar  they 


TARBELL  «.  ROYAL  EXCHANGE  SHIPPING  CO.         201 

Appellant's  points. 

have  not  only  not  given  sufficient  evidence  to  exonerate 
them  from  liabihty,  but,  on  the  contrary,  there  is  evi- 
dence of  frequent  violation  by  them  of  reasonable  rules 
made  by  themselves,  and  of  habitual  neglect  of  necessary 
precautions  against  loss  of  the  goods  in  their  charge. 

"To have  allowed  the  tin  to  be  removed  from  the  dock 
without  receipt  being  given  for  it  to  the  delivery  clerk 
might  well  have  led  to  the  loss. 

*^  The  testimony  given  by  defendants  of  their  general 
care  of  the  dock,  by  means  of  locked  gates,  watchmen, 
&c.,  does  not  supply  the  want  of  evidence  of  due  care  by 
them  of  these  missing  sixty-three  slabs  of  tin,  allotted  to 
the  consignees  and  never  delivered  to  them. 

"  Other  questions  have  been  presented  by  the  learned 
counsel  on  both  sides,  in  their  arguments,  which  I  do  not 
regard  as  essential  or  requiring  special  attention.  They 
are  sufficiently  covered  by  the  findings. 

**I  hold  that,  in  the  absence  of  sufficient  evidence  to 
explain  the  cause  and  manner  of  the  loss,  or  to  show  that 
the  defendants  were  free  from  negligence  contributiug  to 
it,  the  defendants,  even  as  bailees  for  hire,  or  quasi  ware- 
housemen, were  liable  to  the  consignees,  although  their 
reasonable  time  to  remove  it  had  expired. 

* '  In  the  latter  as  well  as  in  the  former  aspect  of  the 
case,  and  for  the  reasons  given,  I  have  arrived  at  the  con- 
clusion that  the  plaintiff  should  recover  as  damages  the 
value  of  the  sixty-three  slabs  of  tin  which  the  defendants 
failed  to  deliver,  with  interest,  from  December  2,  1882." 

From  the  judgment  entered  on  the  decision  of  the 
judge,  the  defendant  appealed. 

The  most  material  facts  are  stated  in  the  opinion  of 
the  court. 

Butler^  Stillman  &  Hubbardy  attorneys,  and  William 
Allan  ButleVy  and  Wilhelmua  Mynderse,  of  counsel  for 
appellant,  argued : — I.  The  tin  was  duly  delivered,  and 
the  relation  of  the  defendant  to  it,  as  carrier,  had  termin- 
ated before  the  sixty-three  slabs  were  stolen,  even  if  the 
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rule  relating  to  carriers  by  rail  applies  (Hedges  v.  H. 
E.  E.  E.  Co.,  49  :v:  Y.  223).  If  Lucius  Hart  &  Co.  did 
not  want  to  take  away  goods  on  Thanksgiving  Day, 
they  left  them  on  the  dock  at  their  own  risk.  The  United 
States  supreme  court  has  held  that  a  discharge  on  a  fast 
day  is  a  good  dehvery  (fiichardson  r.  Goddard,  23  How, 
[  U.  S.}  28).  And  the  fourth  of  July  is  not  a  holiday  in  the 
sense  of  reUeving  a  consignee  from  the  duty  of  sending 
for  his  goods  on  that  day  (Ely  v.  New  Haven  Steamboat 
Co.,  63  Barb.  207). 

n.  The  rule  as  to  the  duration  of  the  liability  of  a 
carrier  by  sea  is  somewhat  diff ei-ent  from  that  of  a  carrier 
by  rail.  In  the  latter  case,  as  ali-eady  shown,  a  reasonable 
time  must  be  allowed  to  the  consignee,  after  notice  of 
arrival,  to  remove  the  goods  (Hedges  v.  H.  E.  E.  E.  Co., 
»upra).  But  the  liabiUty  of  the  carrier  by  sea  continues 
as  carrier  only  till  such  time,  after  notice  to  the  con- 
signee, as  allows  him  opportimity  to  remove  the  goods, 
or  to  put  them  under  proper  care  or  custody.  The  dis- 
tinction is  carefully  drawn  by  the  United  States  supreme 
court  (Eichardson  v.  Groddard,  supra).  And  the  doctrine 
set  forth  in  that  case  has  been  repeatedly  affirmed  (The 
Eddy,  5  Wall.  481 ;  Ex  parte  Easton,  5  Otto,  68). 

III.  As  warehouseman  or  bailee  the  defendant  was 
responsible  for  only  ordinary  care,  and  negUgence  must  be 
proved  before  a  recovery  can  be  had  (Degrau  v.  Wilson, 
17  Fed.  Bep.  698  ;  Hathom  v.  Ely,  28  X.  Y.  78  ;  Whit- 
worth  V.  Erie  E.  E.  87  lb.  413 ;  Lamb  v.  The  Western -E. 
E.  Co.,  89  Mass.  98  ;  Eichardson  v.  Goddard,  23  How. 
[U.  S.]  28  ;  Garside  v.  The  Trent  Co.,  4  Term  Rep.  581). 

rV.  The  bill  of  lading  contains  provisions  for  a  more 
complete  protection  of  the  defendant  than  the  defendant 
would  enjoy  under  a  simple  contract  to  transport  and 
deliver.  One  provision  is  that  the  tin  was  "to  be  deliv- 
ered from  the  ship's  deck,  where  the  shipowners'  respon- 
sibility should  cease."  As  soon  as  the  tin  left  the  deck  of 
the  steamer,  the  liability  of  the  carrier,  as  such,  termin- 
ated.    We  submit  that  the  finding  of  the  trial  judge,  that 
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the  defendant  is  not  entitled  to  the  benefit  of  this  pro- 
vision is  error  (The  Santee,  2  Benedict y  619). 

V.  Another  provision  of  the  bill  of  lading  was  one 
exempting  the  defendant  from  liability  for  robbei-s, 
thieves,  or  loss,  whether  arising  *  *  from  the  negligence, 
default  or  en'or  in  judgment  of  the  pilot,  master,  mar- 
iners, engineers,  stevedores,  agents  or  other  pei'sons  in 
the  service  of  the  shipowner,  and  occurring  before,  during 
the  voyage,  or  at  the  port  of  discharge."  This  clause  is 
fully  sustained  by  the  courts  of  this  state  (Wilson  v.  N. 
T.  C.&H.  R.  R.  R.  Co.,  97  N.  F.  89). 

Edward  S.  Hatch,  attorney  and  of  counsel  for  respond- 
ent, argued  : — I.  The  plaintiff  was  entitled  to  recover 
damages  under  the  contract,  on  the  ground  that  the 
defendant  had  convei-ted  or  misappropriated  the  plaintiff's 
tin  to  its  own  use,  and  thereby  had  broken  its  contract 
contained  in  the  bill  of  lading  set  out  in  the  complaint 
and  admitte4  in  the  answer  (Vyner  v.  N.  Y.  &.  S.  Co.,  50 
K  F.  24 ;  Price  v.  0.  &.  S.  R.  Co.,  50  lb.  213 ;  Colgate  v. 
Penn.  R.,  31  Hun,  297). 

II.  Hart  &.  Co.  were  not  guilty  of  negligence  in  the 
matter  of  delay  in  removing  the  tin  from  the  defendant's 
dock.  If  the  alleged  negligence  on  the  part  of  the  plaint- 
iff did  not  contribute  in  any  way  to  the  injury  of  the 
defendant  in  the  matter  of  its  negligence,  then  the 
defendant  is  not  free  from  liability  to  the  plaintiff  from 
its  (the  defendant's)  negligence,  on  the  ground  that  the 
plaintiff  also  was  negligent  (Zinn  v.  The  N.  J.  S.  Co.,  49 
N.  F.  442).  The  time  within  which  the  consignee,  or  its 
assignees,  is  to  be  held  responsible  for  the  removal  of  the 
goods,  could  not  begin  until  the  whole  consignment  was 
placed  at  the  disposal  of  the  consignee  or  its  assignees, 
which  was  not  until  the  fifth  or  sixth  of  December,  and 
the  contract  contemplated,  by  some  of  its  clauses  therein 
contained,  that  the  goods  could  not  and  should  not  be 
removed  prior  to  the  whole  consignment  being  ready  for 
removal  (Redmond  v.  Liverpool  Co.,  46  N,  F.  678;  Din- 
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inny  v.  N.  T.  &  N.  H.  R.  K.  Co.,  49  lb.  546  ;  McAndrew 
V.  Whitlock,  52  lb.  40  ;  Condict  v.  G.  T.  R  R,  54  lb.  500; 
Ostrander  v.  Brown,  15  Johns.  89).  No  definite  rule  has 
been  laid  down  as  to  what  is  the  reasonable  time  within 
which  a  consignee  must  remove  goods  delivered  by  a 
common  carrier,  but  the  question  has  been  considered  in 
Gleadell  v.  Thompson  (3  J.  &  8.  232);  Place  v.  IT.  Ex. 
Co.  (2  Ililt.  19). 

in.  The  defendant  was  negligent  and  careless,  and  on 
that  ground  was  liable  to  the  plaintiff  for  the  value  of  the 
sixty-three  slabs  (Bank  v.  Doyle,  91  N.  Y.  32 ;  Gleadell  v. 
Thompson,  S  J.  &  S.  232 ;  affirmed,  56  N.  Y.  194 ;  Hols- 
apple  V.  R  W.  &'0.  R  Co.,  86  N.  Y  275 ;  Michaels  v.  N. 
T.  C.  R  R.  Co.,  30  76.  564  ;  Condict  v.  G.  P.  R  R,  54  lb. 
500  ;  Fairfax  v.  N.  T.  0.  R.  Co.,  67  lb.  11 ;  Guilliaume  v. 
Hamburgh  Co.,  42  lb.  212 ;  Bumell  v.  N.  Y.  C.  R  Co.,  45 
26.  184 ;  McKinney  v.  Jewett,  90  ^6.  267). 

IV.  The  defendant  is  not  entitled  to  a  reversal  on  any 
of  the  exemptions  contained  in  the  bill  of  lading.  It  is 
not  understood  that  the  defendant  insists  on  any  of  those 
exemptions  referred  to  in  its  answer  other  than  the  one 
in  relation  to  theft,  and  it  is  not  understood  that  that  is 
insisted  upon,  other  than  as  connected  with  the  question 
of  negligence  already  considered  in  these  points.  It  is  to 
be  noted  that  the  bill  of  lading  is  not  in  the  ordinary 
form,  but  is  what  is  called  or  termed  a  *'  through  bill  of 
lading, "  which  provides,  upon  its  face,  and  by  its  terms 
protection  for  more  persons  than  the  drawers  of  the  bilL 
The  importance  of  that  point  is,  that  all  of  the  clauses 
behind  which  the  defendant  seeks  to  hide,  are  evidently 
intended  for  marine  losses  and  as  protection  to  the  ship- 
owners, as,  for  instance,  the  owners  of  the  "York  City," 
who,  under  the  maritime  laws,  are  more  or  less  liable  for 
the  faults  of  the  defendant,  or  Thompson  &  Co.,  its  chart- 
erers. The  words  themselves,  as  connected  together,  for 
instance,  the  words  "pirates,  robbers  and  thieves,"  is  a 
combination  of  words  which  are  recognized  as  particu- 
larly applicable  to  marine  contracts,  and  as  distinguished 
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from  the  words  ^Hheft,  robbery,  larceny,"  &c.,  which  are 
words  particularly  applicable  to  contracts  other  than 
marine  contracts,  and  which  are  seldom,  if  ever,  included 
in  marine  contracts.  This  point  has  been  considered  in 
an  old  case  at  considerable  length  (Atlantic  I.  Co.  v.  Stor- 
row,  5  Paigey  285).  In  the  same  way  it  is  to  be  noticed 
that  the  words  '^  deUvery  clerks,  receiving  clerks,  watch- 
men,'' and  so  on,  are  not  mentioned ;  but  instead  thereof 
are  mentioned  words  hke  **  shipowners,  pilot,  master, 
marines,  engineers,  stevedores,  agents,  or  other  persons 
in  the  service  of  the  shipowners"  (Wells  v.  St-eam  N.  Co., 
8  JNT.  K  376 ;  Rice  v.  0.  S.  Co.,  66  Barb.  384 ;  KneUr.  U. 
S.  &  B.  S.  Co.,  IJ.&S.  433).  Ati;ention  is  called  to  the 
case  of  Steinweg  v.  Erie  R.  R.  (43  N.  Y.  123),  for  the  rule 
either  laid  down  or  at  least  strongly  hinted  at,  that  one 
cannot  contract  to  excuse  one's  self  of  his  own  gross  neg- 
ligence, and  that  as  a  corporation  has  no  existence  except 
practicaUy  in  its  agents,  any  agent  who  has  discretionary 
power  to  represent  the  company  would  be  a  part  of  the 
company,  and  consequently  the  corporation  could  not 
excuse  such  agent's  negligence,  i.  e. — that  of  the  dehvery 
clerk.  It  is  thought  the  question  cannot  be  disputed  in 
any  manner,  that  the  decisions  agree  in  one  respect,  how- 
ever they  may  differ  in  many  others  as  regards  liability 
of  common  carriers,  i.  e. — ^that  the  court  does  not  favor 
exemptions  on  account  of  negligence,  and  that  any  com- 
mon carrier  defending  on  that  ground  must  prove  his  case 
so  clearly  as  not  to  leave  either  the  contract  or  the  proof 
hable  to  any  other  construction  (Mynard  v.  S.  B.  &  N.  T. 
R.  Co.,  Tl  N.  Y.  180 ;  Knell  v.  U.  S.  &  R.  S.  Co.,  1  J.  & 
S.  423 ;  Wells  v.  Steam  A.  Co.,  8  K  Y.  375  ;  Nicholas  v. 
N.  T.  C.  &  H.  R.  Co.,  89  lb.  370).  Proof  of  non-delivery, 
without  proof  of  cause,  has  been  held  to  be  no  defense  in 
a  case  like  the  one  at  bar  (Magnin  v.  Dinsmore,  66  N.  Y. 
168). 

V.  Removing  the  tin  from  the  ^^  York  City,"  placing  it 
upon  the  dock,  and  receiving  the  order  for  the  delivery  of 
it,  was  not  such  a  delivery  by  the  defendant  to  Hart  & 
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Co.  as  to  relieve  the  defendant  of  liability  for  negligence 
iu  the  care  of  the  goods. 

VI.  The  onus  is  upon  the  defendant  to  prove,  that  the 
loss  was  by  the  negligence  of  the  plaintiff  or  not  by  the 
negligence  of  the  defendant,  and*  that  it  was  a  loss  that 
came  within  the  exemptions  provided  in  the  bill  of  lading 
(Bumell  V.  N.  Y.  C.  E.  E.,  45  N.  Y.  184 ;  Fairfax  v.  N. 
T.  C.  E.  E.,  67  lb.  11 ;  Knell  v.  U.  S.  &  E.  S.  Co.,  IJ.  dk 
S.  423  ;  Steers  v.  L.,  N.  T.  &  P.  S.  Co.,  57  N.  T.  1). 

VII.  The  defendant  is  Uable  to  the  plaintiffs  for  the  loss 
of  the  tin  in  question,  even  assuming  that  the  goods  were 
stolen  without  negUgence  on  the  part  of  the  defendant 
(Thompson  v.  Liverpool  &  Gt.  Western  S.  S.  Co.,  12  J.  d; 
S.  407). 

VIII.  The  defendant's  liability  to  the  plaintiffs  is  as 
common  carrier  (Sherman  r.  Wells,  28  Barb.  403  ;  Sweet 
V.  Barney,  23  N.  Y.  836 ;  Bead  t\  Spaulding,  5  Bosw.  395  ; 
affirmed,  80  N.  F.  630 ;  Fairfax  v.  N.  Y.  C.  &  H.  E.  E. 
Co.,  67  lb.  11 ;  Steers  v.  L.,  N,  Y.  &  P.  S.  Co.,  57  lb.  1 ; 
GuUliaume  v.  H.  &  A.  P.  Co.,  42  lb.  212  ;  N.  Y.  C.  E.  Co. 
V.  Lockwood,  17  Wall.  857). 

IX.  Either  Lucius  Hart  &  Co.  obtained  the  right  to 
the  reasonable  time  under  the  contract,  contained  in  the 
bill  of  lading,  between  the  defendant  and  the  consignees, 
within  which  to  remove  the  tin  from  the  dock  of  the 
defendant  by  the  sale  of  the  tin  to  them,  or  else,  after 
such  sale,  the  consignees  retained  the  right  to  demand  the 
reasonable  time  from  the  defendant,  within  which  its 
vendee  might  remove  the  same  under  the  contract  con- 
tained in  the  bill  of  lading  (Suydam  v.  Clark,  2  Sandf. 
133 ;  Kellogg  v.  Witherhead,  G  T.  &  C.  525  ;  Carrigan  t\ 
Sheffield,  10  Hun,  227 ;  Withers  v.  N.  J.  S.  Co.,  48  Barb. 
455  ;  Bowman  v.  Teall,  23  Wend.  30G).  And  the  fact  that 
Lucius  Hart  &  Co.  acquired  their  beneficial  interest  in 
this  contract  subsequent  to  its  being  made,  does  not  pre- 
vent them  from  maintaining  their  right  of  action  under 
it  (N.  J.  Co.  V.  Merchants'  Bk.,  6  How.  [U.  S.]  344  ;  Mer- 
chants' Bk.  V.  U.  E.  &  T.  Co.,  69  N.  Y.  373 ;  Chandler  v. 
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Belden,  18  Johns,  157  ;  Putnam  v.  Furnam,  71  N.  Y.  690 ; 
Arnold  v.  Nichols,  64  lb,  117).  It  is  maintained  as  a 
correct  proposition  of  law  on  the  part  of  the  respondent's 
counsel,  that  a  sale  of  a  part  of  the  goods  covered  by  the 
biU  of  lading  in  question,  operated  as  an  assignment  by 
law  of  a  beneficial  interest  therein.  , 

By  the  Court. — Freedman,  J. — On  September  7,  1882, 
the  defendant  issued  its  bill  of  ^ding  at  Singapore,  India, 
to  Katz  Brothers,  whereby  it  undertook,  for  value 
received,  to  transport  one  thousand  seven  hundred  and 
three  slabs  of  tin  to  London,  and  thence  to  the  port  of 
New  York  by  a  steamer  of  the  Monarch  line.  The  bill 
of  lading  provided,  among  other  things,  that  the  tin  was 
to  be  delivered  from  the  ship's  deck  (where  the  ship- 
owner's responsibility  shall  cease)  at  the  port  of  New 
York,  and  that  the  contract  for  transportation  should  be 
subject  to  exceptions  for  losses  arising  through  pirates, 
robbers,  thieves  .  .  .  during  the  voyage  or  at  the  port  of 
discharge. 

Another  provision  of  the  bill  of  lading  was  :  ' '  The 
goods  to  be  received  by  the  consignee  immediately  the 
vessel  is  ready  to  discharge,  or  otherwise  they  will  be 
landed  and  stored  at  the  sole  expense  and  risk  of  the  con- 
signee, in  the  warehouses  provided  for  that  purpose,  or  in 
the  pubhc  store,  as  the  collector  for  the  port  of  New 
York  shall  direct,  and  when  deposited  in  the  public  store 
to  be  subject  to  rent ;  and  the  keys  of  the  warehouse  to 
be  delivered  to  and  kept  in  charge  of  the  officer  of  customs 
under  the  direction  of  the  collector,  the  collector  of  the 
port  being  hereby  authorized  to  grant  a  genei-al  order  for 
discharging  immediately  after  the  entry  of  the  ship." 

The  one  thousand  seven  hundred  and  three  slabs  of 
tin  arrived  in  the  port  of  New  York  on  board  of  the 
steamer  ^'York  City."  Prior  to  such  arrival,  Katz 
Brothers,  the  shippers,  had  sold  the  whole  of  said  tin  to 
Mayer  Brothers  &  Co.,  of  the  city  of  New  York,  and 
indorsed  the  bill   of  lading  over  to  them,   and  Mayer 
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Brothers  &  Co.  had  sold  the  one  thousand  seven  hundred 
and  three  slabs  to  various  parties.  Among  these  sales 
was  one  of  a  lot  of  twenty  five  tons  to  Peter  Ilayden, 
who,  in  turn,  sold  it  to  Lucius  Hart  &  Co.  In  the  sale  of 
this  lot  there  was  no  special  designation  of  the  tin  at  the 
^  time.  The  steamer  arrived  on  Saturday,  Noveml)er  25, 
1882,  and  Mayer  Brothers  &  Co.  immediately  entered  the 
tin  at  the  custom  house  and  obtained  a  free  permit.  On 
Monday,  November  27,  Mayer  Brothers  &  Co.  paid  the 
freight  to  Patton,  Vickers  &  Co.,  the  consignees  of  the 
steamer,  and  obtained  from  the  latter  the  following  deliv- 
ery order,  viz.  : 

"  Monarch  Line,  35  Broadway, 
"N.  Y.  Nov.  27,1882. 
"Deliver  to  Messrs.  Mayer  Bros,  goods  ex.  steamship 
*  York  City,'  as  follows,  when  customs  permit  is  in  order  : 
HH.  1048  slabs  of  tin.     H.  655  slabs  of  tin. 

"Patton,  Vickers  &  Co. 
"To  the  Delivery  Clerk,  Pavonia  FeiTy,  Jersey  City." 

This  order  Mayer  Bros.  &  Co.  indorsed  as  follows  : 
"Dehver  against  our  order  only.  Mater  Brothers  & 
Co."  And  presented  it  to  the  delivery  derk  of  the 
steamer. 

On  the  same  day,  Messrs.  Mayer  Brothers  &  Co. 
employed  Waterbury  &  Force,  weighers,  to  weigh  the 
whole  consignment  of  tin  at  the  defendant's  wharf — the 
regular  wharf  of  the  Monarch  Line — in  five  ton  lots,  and 
mark  the  lots  1,  2,  3,  4,  5,  etc.  In  the  afternoon  of  that 
day  the  weigher  attended  there  at  the  steamer,  and 
learned  that  none  of  the  tin  had  at  that  time  been  dis- 
charged, but  was  told  by  the  delivery  clerk  of  the  steamer 
that  it  would  be  discharged  right  off.  He  did  not  wait, 
but  he  returned  to  the  wharf  on  the  morning  of  Tuesday, 
November  28,  at  about  eight  o'clock,  and  then  found 
about  thirty  tons  discharged  and  in  good  order.  He 
weighed  that,  dividing  it  into  six  lots  of  five  tons  each, 
and  piling  each  lot  by  itself.     Each  slab  was  marked  by  a 
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stencil  number  indicating  the  number  of  the  lot.  Thus, 
each  slab  in  lot  1  was  marked  1,  each  slab  in  lot  2  was 
knarked  2,  etc. ,  etc.  The  weigher  completed  his  weighing 
about  eleven  o'clock,  a.  m.,  and  about  noon  sent  returns 
of  the  weights  to  Mayer  Brothers  &  Co.  One  return 
covering  lots  1,  2,  3,  4,  5,  was  in  this  form  : 

*'New  York,  November  28,  1882. 
"Return  of  498 slabs  tin,  weighed  by  order  of  Messrs. 
Mayer  Bros.  &  Co. 

H.H.    H.  Ex,  *  York  City.' 

"liOtl.     94—11,258. 

2.     94—11,236.  .     . 

"  3.  100—11,236. 
"  4.  105—11,238. 
"        6.  105—11,294. 


"498    56,  262  lbs. 

"  Waterbury  &  Force." 

At  about  one  o'clock,  p.  m.,  of  the  same  day,  Ma}'er 
Bros.  &  Co.,  in  fulfillment  of  their  contract  vdth  Peter 
Hayden,  sent  to  the  latter  the  said  weigher's  return, 
together  with  a  bill  and  a  delivery  order  for  the  four  hun- 
dred and  ninety- eight  slabs  of  tin  thus  weighed  and  set 
apart,  and  between  one  and  three  o'clock  of  the  same  after- 
noon, Peter  Hayden,  in  fulfillment  of  his  contract  with 
iucius  Hart  &  Co. ,  indorsed  the  said  delivery  order,  and 
delivered  it  so  indorsed,  together  with  the  said  weigher's 
return,  to  Lucius  Hart  &  Co.  During  the  remainder  of 
that  afternoon  Lucius  Hart  &  Co.  made  no  effort  to  take 
the  tin.  The  next  morning,  November  29,  Lucius  Hart 
&  Co.  sent  two  trucks  to  take  the  tin,  one  drawn  by  two 
horses,  and  one  by  a  single  horse.  A  driver  went  on  each 
tmck,  and  a  third  man,  William  Caughan,  an  employee 
of  Lucius  Hart  &  Co.,  and  who  attended  to  all  the  carting 
to  be  done  for  that  firm,  accompanied  them.  They  arrived 
at  the  defendant's  wharf  at  about  eight  a.  m.,  and  William 
Caughan  then  handed  to,  and  left  with  the  custodian  of 
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the  wharf  the  order  for  the  four  hundred  and  ninety-eight 
slabs  of  tin  contained  in  lots  1,  2,  3,  4  and  5,  as  they  had 
been  set  apart,  and  assumed  control  over  the  same.  The 
two-horse  truck  took  two  loads  of  tin  to  the  store  of 
Lucius  Hart  &  Co.  before  noon,  each  load  being  about  two, 
and  one  half  tons.  The  single-horse  truck  took  only  one 
load,  consisting  of  about  one  ton.  After  taking  these 
loads  the  trucks  did  not  return  to  the  wharf  on  that  day. 
The  next  day,  Xovember  30,  Lucius  Hart  &  Co.  did  not 
send  to  the  wharf  at  all,  that  day  being  Thanksgiving 
Day,  though  the  wharf  was  open  for  business,  and  other 
merdiants  sent  for  and  took  away  goods,  and  the  day 
was  fit  and  proper  for  such  purpose.  On  the  morning  of 
December  1,  sixty-three  slabs  were  missing  from  the  tin 
which  had  been  set  apart  as  aforesaid  and  over  which  Wil- 
liam Caughan  had  assumed  control  The  cause  of  their 
loss  does  not  appear. 

Upon  these,  facts  it  must  be  held  ihat  the  twenty-five 
tons,  comprising  the  four  hundred  and  ninety-eight  slabs 
of  tin  were  duly  delivered  by  the  ship,  and  that  the  rela- 
tion of  the  defendant  to  the  said  tin,  as  carrier,  under  the 
biU  of  lading  in  this  case,  had  terminated  before  the  sixty- 
three  slabs  disappeared,  and  consequently,  that  the  find- 
ings of  the  learned  judge  below  to  the  contrary  are  erro- 
neous. 

The  fact  that  the  plaintiff  comes  into  court  as  assignee 
of  the  claim  of  Mayer  Bros.  &  Co.,  of  Peter  Hayden  and 
of  Lucius  Hart  &  Co.,  for  the  sixty-three  missing  slabs, 
can  make  no  difference. 

Mayer  Bros.  &  Co.'s  interest  in  these  twenty-five  tons 
of  tin,  and  in  the  sixty-three  slabs  which  were  part  of  the 
same,  was  clearly  terminated.  They  had  entered  the 
goods  at  the  custom  house,  paid  the  freight,  weighed 
the  tin,  set  it  apart,  sold  it  and  issued  their  order  for  it 
upon  the  delivery  clerk.  This  had  been  accepted  by  the 
purchaser,  Peter  Hayden,  in  full  performance  of  the  con- 
tract of  sale  and  delivery  by  Mayer  Bros.  &  Co.  and  he 
had  paid  Mayer  Bros.  &  Co.  for  the  tin. 
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So  Peter  Hayden's  interest  was  clearly  terminated  when 
he  indorsed  the  papers  over  to  Lucius  Hart  &  Co.  He 
had  made  his  contract  of  sale  to  Lucius  Hart  &  Co.,  price 
"payable  thirty  days  after  delivery  on  the  dock  at  the 
port  of  New  York,"  and  he  turned  the  papers  over  to 
Lucius  Hart  &  Co.,  in  fulfillment  of  his  contract  of  sale. 

The  plaintiff,  therefore,  got  nothing  by  his  assignment 
from  Mayer  Bros.  &  Co.  He  got  nothing  by  his  assign- 
ment from  Peter  Hayden.  And  he  got  nothing  by  his 
assignment  from  Lucius  Hart  &  Co.  except  a  title  to  the 
tin,  with  no  rights  against  the  defendant  as  carrier.  They 
never  held  the  bill  of  lading,  and  were  never  entitled  to 
hold  it. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 

event. 

* 

Sedgwick,  Ch.  J.  and  Ingraham,  * .,  concurred. 


THOMAS  C.  CLAEK,  Appellant,  v.  JOSEPH  BLUM- 

ENTHAL,  ET  AL.,  Respondents. 

Contract  under  seal /or  the  sale  of  real  estate-^reformation  by  substitution 
0/ one  person /or  another  as  vendor-pliability  0/  one  not  a  party  to  con- 
tract. 

Where  the  person  execating  the  contract  for  the  sale  of  real  estate  as 
vendor,  is  the  one  in  whom  the  legal  title  is  vested,  the  facts  that  the 
property  was  purchased  with  the  money  of  another,  that  that  other 
person  collected  the  rents,  received  the  money  paid  on  the  contract,  and 
was  the  real  principal  in  the  transaction,  and  that  the  party  signing  the 
contract  as  vendor  held  it  only  as  agent  of  that  other,  do  not  warrant  the 
reformation  of  the  contract,  by  substituting  such  other  person  in  the  con* 
tract  as  the  vendor. 

One  not  a  party  to  such  contract  cannot  be  held  liable  on  it,  although  ho 
was  in  fact  the  principal  of  the  party  executing  it,  and  the  party  execut- 
ing it  was  in  fact  his  agent,  where,  on  the  face  of  the  contract  the  party 
executing  it  so  executed  it  on  his  own  behalf.  The  case  at  bar  is  con- 
trolled by  this  principle,  notwithstanding  the  facts  above  set  forth. 
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Before  Sedgwick,  Ch.  J.,  Freedmai^  and  Ingraham,  J  J. 

J>eeid^  May  3,  1886. 

Appeal  from  judgment  dismissing  complaint  on  trial 
before  the  court,  without  a  jury. 

This  action  was  brought  to  reform  a  contract  under 
seal,  for  the  sale  and  puix^hase  of  certain  real  estate,  and 
to  recover  damages  for  its  breach.  The  contract  was 
entered  into  between  defendant  Weinberg,  party  of  the 
first  i^rt,  and  the  plaintiff,  party  of  the  second  paii;,  and 
was  for  the  sale  by  Weinberg  to  the  plaintiflF,  and  the 
purchase  by  plaintiff  from  Weinberg  of  said  real  estate. 
It  was  signed  as  follows  : 

"  Jacob  B.  Wei^'berg.  [seal] 
Pr  Joseph  Blumenthal.  [seal] 
Thomas  C.  Clark,  [seal] " 

The  contract  called  for  the  payment  of  $1,000  on  its 
execution.  This  sum  was  paid  to,  and  received  by 
Blumenthal.  The  reformation  asked  for  was  to  substi- 
tute Blumenthal  in  the  place  of  Weinberg  as  the  vendor, 
and  the  damages  were  sought  to  be  recovered  from 
Blumenthal. 

Other  facts  appear  in  the  opinion. 

r.  M.  Tyng,  attorney  and  of  counsel  for  appellant, 
on  the  questions  considered  by  the  court,  argued : — ^I. 
Upon  the  foregoing  facts  the  plaintiff  was  entitled  to  judg- 
ment reforming  the  contract,  so  as  make  to  Blumenthal 
thp  party  of  the  first  part  therein.  The  proof  is  imcon- 
tradicted  that  Clark  intended  to  make  his  contract  with 
the  true  owner  of  the  land,  a  contract  behind  which  there 
would  be  some  responsibility  ;  that  he  was  led  by  Blumen- 
thal's  fraud  and  concealment  to  believe  the  irresponsible 
Weinberg  to  be  the  true  owner  of  the  land  ;  that  he  was 
induced  by  the  same  fraud  to  accept  and  deal  with  Wein- 
berg as  his  vendor ;  and  that  he  would  not  have  made 
his  contract  with  Weinberg  had  he  known  of  Blumen- 
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thal's  actual  ownership  thereof  (Albany  Savings  Bank  v. 
Burdick,  87  N.  F.  40  ;  Paine  v.  Jones,  75  lb.  593  ;  Andrews 
V.  Ins.  Co.,  18  Week.  Dig.  192 ;  Barthlomew  v.  Ins.  Co., 
41  Hun,  263  ;  Story's  Equity,  §§  162,  191).  • 

n.  But  if  the  contract  cannot  be  technically  reformed, 
yet  the  defendant,  Blumenthal,  on  the  facts  above  men- 
tioned, was  collaterally  responsible  for  its  performance. 
It  is  conceded  that  the  plaintiff  could  not  sue  Blumenthal 
at  law  for  breach  of  a  covenant  made  by  his  agent  Wein- 
berg, under  his  own  seal  (Briggs  v.  Partridge,  64  N.  Y. 
357 ;  TuthiU  v.  Wilson,  90  lb.  423).  But  equity  can  afford 
the  plaintiff  the  same  right  to  pursue  the  undisclosed 
principal  that  the  plaintiff  would  have  had  by  a  direct 
action  at  law,  if  no  seal  had  been  affixed  to  the  instru- 
ment {Story  Agency,  §§  160,  162,  191). 

Simson  Wolf,  attorney,  and  Joseph  Ullman,  of  coun- 
sel for  respondent  Blumenthal,  and  Joseph  Ullman, 
attorney  and  of  counsel  for  respondent  Weinberg,  on 
the  questions  considered  by  the  courh,  argued : — A  contract 
cannot  be  reformed  except  between  the  original  parties 
(Cady  V.  Potter,  55  Barb.  463  ;  Casler  v.  Sitts,  6  Hun,  659  ; 
5  Waifs  Actions  and  Def.  451,  §  8  ;  Adams?  Equity,  349 
[6  Am.  ed.,  1873]  ;  Story's  Equity,  §  165).  The  plaint- 
iff was  not  in  fact  deceived  or  mistaken  when  he  signed 
the  agreement.  Evidence  of  such  mistake  must  be  of  the 
very  strongest  character  (Bartholomew  v.  Insm^nce  Co., 
34  Hun,  263). 

II.  The  contract  being  in  the  name  of  Weinberg,  and 
under  seal,  there  can  be  no  recovery  against  Blumenthal, 
admitting  him  to  be  the  real  principal  (Briggs  v.  Part- 
ridge, 64  N.  T.  357  ;  Kiersted  v.  Orange  E.  R.,  69  lb.  343  ; 
Schaeffer  v.  Henkel,  75  lb.  378  ;  Williams  v.  Gillies,  75 
lb.  197 ;  Squier  v.  Norris,  1  Lans.  282  ;  Tuthill  v.  Wilson, 
90  N.  Y.  423).  These  cases  recognize  no  distinction  in 
this  respect  between  law  and  equity.  The  plaintiff  has 
no  remedy  in  such  case  either  at  law  or  in  equity. 

in.  There  could  be  no  recovery  against  Blimienthal, 
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even  were  the  contract  not  under  seal.  He  is  admittedly 
not  the  legal  owner  of  the  property,  and  no  trust  results 
in  his  favor,  though  he  paid  the  consideration  on  its  pur- 
chase by  Weinbei^  (1 B.  S.  728,  §  51 ;  7  jEtf.  Vol.  2,  p.  3180), 
Under  the  statute,  he  had  no  interest  whatever  in  the 
premises  legal  or  equitable.  He  cannot  therefore  be  said 
to  be  a  ^'principaL''  To  hold  him  as  such  would  be  a 
clear  evasion  of  the  statute  (Tuthill  v.  Wilson,  90  N.  F. 
423). 

IV.  Blumenthal  cannot  be  held  as  agent  for  an  undis- 
closed principal,  because  the  principal  was  disclosed  on 
the  face  of  the  contract  ( Whitf ord  v.  Laidler,  94  N.  F. 
145).  He  cannot  be  held  as  principal,  because  1.  The  con- 
tract was  under  seal ;  2.  He  was  not  a  principal 

By  the  Court — Ixgraham,  J. — It  is  very  clear  that 
the  plaintiff  was  not  entitled  to  have  the  contract  set 
forth  in  the  complaint  reformed,  by  inserting  Blumen- 
thal's  name  in  the  contract  as  one  of  the  contracting 
parties  in  place  of  Weinberg.  There  was  no  mutual  mis- 
take of  fact  as  to  the  parties  to  the  contract.  According 
to  plaintiff's  all^ation  in  the  complaint,  Blumenthal  sta- 
ted and  represented  to  plaintiff,  and  caused  plaintiff  to 
believe  that  Weinberg  was  the  true,  lawful  and  equitable 
owner  of  said  premises,  and  it  was  the  intention  of  the 
parties  to  make  the  contract  between  plaintiff  as  the  pur- 
chaser, and  the  owner  of  the  property  as  the  seller. 

It  appeared  on  the  trial  that  the  defendant,  Weinberg, 
was  the  l^al  owner  of  the  property,  and  the  facts  that  the 
property  had  been  purchased  with  Blumenthal's  money, 
and  that  Blumenthal  collected  the  rents  of  the  premises 
by  the  permission  of  Weinberg,  did  not  make  Blumenthal 
the  owner. 

There  was  no  mistake  of  fact,  or  fraud,  that  would 
justify  the  court  in  changing  a  contract  made  by  Wein- 
berg, to  convey  property  he  owned  and  which  he  only 
could  convey,  to  a  contract  by  Blumenthal,  who  could 
convey  no  title  to  the  property,  and  who,  from  the  facts 
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proved  on  the  trial  had  no  title  to  the  property  itself. 
Nor  did  the  facts  proved  on  the  trial  show  any  Uabihty  on 
the  part  of  Blumenthal  to  pay  any  damage  sustained  by 
plaintiff  in  consequence  of  a  breach  of  the  contract  by 
Weinberg.  The  contract  was  between  Jacob  Weinberg, 
of  the  first  part,  and  Clark,  the  plaintiff,  of  the  second 
part,  and  by  that  agreement,  the  party  of  the  first  part, 
Weinberg,  agreed  to  seU  to  the  party  of  the  second  part 
six  lots  of  land  in  the  city  of  New  York,  for  the  sum  of 
$72,000,  and  it  was  under  seal.  The  contract  was  the  con- 
tract of  Weinberg,  the  legal  owner  of  the  premises. 
Blumenthal  did  not,  on  the  face  of  the  agreement,  under- 
take to  sell  the  property  or  make  any  contract  with  the 
plaintiff,  and  the  only  facts  upon  which  the  plaintiff  claims 
that  the  defendant  Blumenthal  is  liable,  is  that  Weinberg 
held  the  property  as  the  agent  of  Blumenthal,  and  that 
Blumenthal  received  the  money  for  the  property  and  was 
the  real  principal  in  the  transaction. 

It  is  settled  in  this  state,  that  a  contract  under  seal, 
made  by  an  agent  in  his  own  name,  for  the  purchase  and 
sale  of  lands,  is  the  contract  of  the  agent  only,  and  no  one 
but  the  party  to  the  contract  is  liable  to  be  sued  upon  it 
(Briggs  V.  Partridge,  64  N.  Y.  357 ;  Tuthill  v.  Wilson,  90 
lb.  423 ;  Williams  v.  Gillies,  75  lb.  197). 

It  appears  from  the  report  of  the  case  of  Briggs  v. 
Partridge  in  the  court  below  (39'  Super.  Ct.  339),  that  the 
action  was  an  action  in  equity  for  the  specific  perform- 
ance, by  defendants,  as  vendees  of  a  contract  for  the  sale 
of  land,  and  it  appeared  that  the  contract  sued  on  was 
made  by  Hurlburd  as  vendee,  and  was  under  seal ;  that 
Hiu"lburd  was  acting  solely  for,  and  under  direction  of 
Partridge  the  defendant,  who  paid  or  caused  to  be  paid 
the  first  payment  under  the  contract ;  and  that  said  Hurl- 
burd was  the  agent  and  trustee  of  Partridge  in  the  trans- 
action, and  the  plaintiff  asked  in  that  case,  if  necessary, 
for  the  reformation  of  the  written  agreement,  to  enforce 
which  the  action  was  brought.  The  court  dismissed  the 
complaint,  which  dismissal  was  sustained  by  the  court  of 


216  CLARK  V.  BLUMENTHAL. 


Opinion  of  the  Court,  by  Inoraham,  J. 


appeals,  the  court  saying :  "  We  find  no  authority  for  the 
proposition  that  a  contract  under  seal  may  be  turned  into 
the  simple  conti*act  of  a  person  not  in  any  way  appearing 
on  its  face  to  be  a  party  to  or  interested  in  it,  on  proof  de 
hors  the  instiiiment,  that  the  nominal  party  was  acting  as 
the  agent  of  another,"  and  cites  with  approval  the  rule  as 
declared  by  Chief  Justice  Shaw  in  Huntington  v.  Knox 
(7  Cushbigj  374),  '^whei-e  a  contract  is  made  by  deed 
under  seal,  on  technical  grounds  no  one  but  the  party  to 
the  deed  is  liable  to  be  sued  u]X)n  it,  and,  th^iefore,  if 
made  by  an  attorney  or  agent  it  must  be  made  in  the 
name  of  the  principal,  in  order  that  he  may  be  a  party, 
because  otherwise  he  is  not  bound  by  the  deed." 

Plaintiff  claims,  however,  that  although  the  defendant 
Blumenthal  would  not  be  liable  at  law  for  a  bi^each  of 
covenant  made  by  his  agent  Weinberg  under  his  own 
seal,  equity  can  afford  the  plaintiff  the  same  right  to 
pursue  the  undisclosed  principal  that  the  plaintiff  would 
have  had  by  direct  action  at  law,  had  no  seal  been  affixed 
to  the  instrument,  and  cites  as  authority  for  such  an 
action,  Story  on  Agency^  §§  160, 162.  In  section  162,  the 
learned  author  says:  ''Indeed,  it  maybe  asserted  as  a 
general  rule  that  in  all  cases  where  an  agent  has  con- 
tracted within  the  sphere  of  his  agency,  and  the  principal 
18  not  by  the  form  of  the  contract  bound  at  law,  a  court 
of  equity  will  enforce  it  against  the  principal,"  and  cites 
to  sustain  that  prcposition,  Clark,  executors,  &c.  r.  Van- 
reinsdyk  (9  Cranchy  153) ;  and  Dubois  v.  The  Delaware  & 
Hudson  Canal  Co.  (1  Wend.  285). 

In  the  case  of  Clark,  executors,  &c.  v. .  Vanreinsdyk, 
the  contract  sued  on  was  a  bill  of  exchange  not  under 
seal,  and  in  the  case  of  Dubois  v.  The  Delaware  &  H. 
Caiml  Co. ,  the  contract  on  its  face  appears  to  be  a  contract 
of  the  Delaware  &  H.  Canal  Co.,  and  was  signed,  Morris 
Woei-tz,  agent  for  Delaware  &  Hudson  Canal  Co.,  and  the 
action  was  not  in  equity,  but  was  an  action  of  assumpsit. 

Briggs  V.  Partridge  (supra)  was  an  action  for  reforma- 
tion of  a  contract  for  specific  performance  and  for  dam- 
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ages^  and  was  consequently  an  action  in  equity  like  the 
case  at  bar,  and  the  court  of  appeals  held  in  that  action 
plaintiff  could  not  recover. 

WiUiams  v.  Gillies  {supra)  was  an  action  in  equity  for 
the  foreclosure  of  a  mortgage,  and  where  it  was  proved 
that  the  defendant  sought  to  be  charged  with  a  covenant 
in  a  deed,  was  one  of  a  copartnership,  and  that  the  prop- 
erty was  taken  in  the  name  of  his  copartner  for  the  bene- 
fit of  GilUes,  the  party  sought  to  be  charged.  The  court 
reaflftrmed  Briggs  v.  Partridge,  and  held  that  the  oral 
agreement  to  enter  into  a  contract  to  purchase  lands, 
would  not  bind  the  principal  upon  the  contract  entered 
into  by  the  agent  in  his  own  name  under  seal.  The 
case  of  Tuthill  v.  Wilson  (90  N.  F.  423),  was  an  action  in 
equity  to  foreclose  a  mortgage  where  the  plaintiffs  sought 
to  hold  for  the  deficiency,  the  real  purchaser  of  the  prop- 
erty, the  deed  to  which  was  taken  in  the  name  of  the 
agent,  and  the  action  was  stated  by  the  complaint  as 
brought  against  Wilson,  as  the  purchaser  from  the  begin- 
ning, and  the  court  held  that  Wilson  could  not  be  held 
liable  upon  the  original  contract  of  his  agent,  for  the 
reason  that  the  contract  was  under  seal,  signed  and  deliv- 
ered by  both  vendor  and  vendee,  and  Wilson  could  not  be 
made  liable  upon  its  covenants. 

We  are  of  the  opinion  that  in  this  state  it  is  now  settled 
that  neither  in  law  nor  in  equity  can  a  contract  under  seal, 
made  by  an  agent  in  his  own  name,  for  the  purchase  of 
landSjbe  enforced  as  the  simple  contract  of  the  real  prin- 
cipal when  he  shall  be  discovered. 

The  case  was  rightly  disposed  of  at  special  term,  and 
the  judgment  appealed  from  must  be  affirmed,  with 
costs. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred. 
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HENRY  DAT,  Respondent,  v.  THE  AMERICAN  TELE- 
GRAPH  AND  CABLE  CO.,  Appellant. 

Fartie$, — Po$tponing  trial  of  one  action  until   (\/Ur  determination  of 

another. 

Where  an  action  is  based  on  acts  alleged  to  have  been  done  by  the  defend- 
ant wrongfully  as  to  the  plaindff,  and  in  violation  of  his  rights  and  the 
defendant's  duty  to  him,  his  nghts  prior  to  such  acts  being  unquestioned, 
persons  who  claim,  or  may  claim  against  the  defendant  a  liability  arising 
out  of  such  acts  are  not  necessary  parties  ;  nor  is  it  error  to  refuse  to 
postpone  the  trial  of  such  action  until  after  the  defendant  can  procure  a 
determination  of  his  liability  to  such  other  parties  in  an  action  brought 
by  him  in  the  nature  of  an  action  for  an  interpleader  against  the  plaintiff 
and  such  other  parties. 

Before  Freedman  and  Ingrahah,  JJ. 

Decided  May  8,  1886. 

Appeal  by  defendant  from  a  judgment  entered  after  a 
trial  at  special  term. 

The  facts  appear  in  the  opinion. 

Dillon  &  Swayney  attorneys,  and  Roger  Sivayne,  of 
counsel  for  appellant,  on  the  questions  considered  in  the 
opinion,  argued  : — I.  The  trial  of  this  action  should  have 
been  postponed  imtil  the  interpleader  suit  had  been 
determined. 

1.  Some  of  the  transferees  claim  title  by  legitimate 
transfers,  and  threaten  suits  as  against  the  defendant  to 
enforce  their  alleged  rights  to  dividends  on  the  shares, 
which  dividends  Day  also  claims.  Their  claims,  there- 
fore, are  manifestly  conflicting,  and  it  is  sufficient  to 
maintain  a  bill  in  the  nature  of  an  interpleader  that  the 
defendant  is  in  danger  of  being  molested  by  conflicting 
claims  (Prudential  Ass.  Co.  v.  Thomas,  i.  JB.,  3  Ch.  Ap, 
Y4: ;  Dr.'  C.  Reid  v.  Commercial  Ins.  Co.,  32  La.  Ann,  546 ; 
Richards  v.  Salter,  6  Johns.  Ch.  446  ;  State  Ins.  Co.  v. 
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Monks,  1  Conn.  691 ;  Salsbury  Mills  v.  Townsend,  109 
Mass.  115  ;  Birch  v.  Corbin,  1  Cox  Ch.  Cases  144).  That 
Day  claims  the  shares  is  obvious — ^that  the  parties  who 
caused  the  transfers  to  be  made  insist  that  Day  does  not 
own  the  shares  is  alleged.  This  controversy  is  not  a 
shadowy,  but  substantial  one.  If  the  powers  are  forged, 
no  title  passed  out  of  Day  (Davis  v.  Bank  of  England,  2 
Bing.  393  ;  Swan  v.  N.  B.  &  A.  Co.,  2H.&C.  175  ;  Tay- 
lor V.  Midland  R.  Co.,  C  Juris.  N.  8.  595),  and  if  no  title 
passed  out  of  Day,  then  the  parties  who  caused  the  trans- 
fers to  be  made  are  liable  to  Day  (Marsh  v.  Keating,  1 
Bing.  N.  C.  198),  or  to  the  plaintiff  (Sims  v.  Am.  Tel.  Co., 
L.  R.  5  Q.  B.  IHv.  175  ;  Eichardson  v.  Boston  &  A.  K.  R. 
Co.,  135  Mass.  473 ;  Brownellt;.  Howard  F.  I.  Co.,  42  Md. 
384 ;  Hambleton  v.  C.  &  O.  R.  R.  Co.,  44  lb.  551 ;  Canal 
Bank  v.  Bank  of  Albany,  1  Hill,  287).  That  the  defend- 
ant has  an  interest,  and  calls  upon  the  court  to  define  and 
protect  its  rights,  and  to  point  out  what  they  are,  does 
not  affect  the  status  of  the  action  (Charmley  v.  Dun- 
saney,  1  Sch.  &  Lef.  137 ;  2  Id.  710  ;  Mohawk  &  Hudson 
R.  R.  R.  Co.  V.  Clute,  4  Paige,  384 ;  Parks  v.  Jackson,  11 
Wend.  443  ;  Bedell  v.  Hoffman,  2  Paige,  299  ;  City  Bank 
V.  Bangs,  2  Paige,  670).  An  injunction  goes,  as  of 
course,  in  an  action  properly  framed  for  an  interpleader 
{Snell  Prin.  Equity  [5  Ed.  ch.  12]  591).  2.  The  suit  of 
interpleader  was  well  brought  as  one  to  prevent  a  multi- 
pUcity  of  suits  (Third  Av.  R.  R.  Co.  v.  Mayor,  &c.,  54  N. 
T.  159  ;  Story's  Eq.  J.  §§  852,  854,  901,  and  notes  ;  Howe 
V.  Tenants  of  Broomgrove,  1  Vem.  22  ;  Mayor  v.  Pilking- 
ton,  1  At.  282 ;  Carroll  v.  Staff  oi-d,  3  How.  [U.S.']  463  ;  N. 
Y.  &  N.  H.  R.  R.  Co.  V.  Schuyler,  17  N.  Y.  573).  The 
defendant's  right  to  maintain  the  suit  is  perfectly  made 
out,  notwithstanding  this  action,  and  the  pendency  of 
this  suit  adds  to  the  defendant's  equity  (McHenry  v.  Haz- 
ard, 45  N.  Y.  681).  Even  if  there  is  a  good  defense  at 
law  by  the  def  endaiit  to  this  action,  that  does  not  prevent 
nor  interfere  with  the  granting  of  the  equitable  reUef 
sought  by  interpleader  (Scott  v.  Onderdonk,  14  N.  Y.  14 ; 
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Ward  r.   Dervey,    16  lb.   522 ;  Wood  r.  Seeley,  32  lb. 
113 ;  McHenry  v.  Hazard,  45  lb.  580 ;  Fowler  t\  Palmer, 
62  lb.   534).     It  has  been  suggested  that  the  remedy 
of  the  Cable  Company  is  in  the  exercise  of  the  right 
to  give  notice  to  other  parties  to  come  in  and  defend 
the   original   action.    The  reply  to  this  suggestion  is, 
that   the   right  to   give  such  notice  has  always  been 
open  to  the  option  of  a  defendant  in  an  original  action 
such  as    the   present  ;  but  the  right  to  file  a  bill  of 
interpleader,  or  a  bill  in  the  nature  of  an  interpleader, 
and  to  restrain  the  original  suit  pending  a  determination 
of  the  entire  controversy  between  all  the  parties,  is  a 
right  which  cannot   now   be  denied,   because   another 
course  is,  as  it  has  always  been,  still  open  to  selectioiL 
The  two  rights  have  existed  together  too  long  for  one  to 
be  now  held  the  exclusive  remedy.    Besides,  the  right  to 
give  notice  to  come  in  and  defend,  secures  merely  the 
negative  advantage  of  estoppel,  while  we  are  entitled  to 
ask  a  decree,  aflSrmatively  fixing  the  rights  and  liabilities 
of  all  the  parties  (Prudential  Assurance  Co.  v.  Thomas, 
L.  R.  3  Ch.  App.  ^4).    3.  The  bill  of  interpleader  lies  to  pre- 
vent irreparable  injury  (Brown  v.  Pacific  Mail  S.  S.  Co.,  5 
Blatch.  525;  Doe  v.  Earl  Derby,  lAd.  AS.  783  ;  2  Smith's 
Lead.  Cas.  Notes,*  669  et  seq.).    If  the  original  trans- 
fers from  Day  are  tainted  with  crime  or  fraud,  there  may 
be  a  strong  prestmaption  that  the  infection  continues,  and 
if  it  be  so,  the  instruments  should  be  surrendered  and 
canceled.    Under  such  circumstances,  equitable  relief  is 
granted  (Springport  v.  Teutonia  Savings  Bank,  75  N.   Y. 
397  ;  Power  v.  Village  of  Athens,  19  Hun,  165).    Town  of 
Venice  v.  Woodruff  (62  N.  Y,  462),  is  not  an  authority 
against  the  views  of  the  defendant.    In  that  case,  there 
were  no  claims  of  different  persons  to  the  same  right,  and 
it  is  distinguished  in  Springport  v.  Teutonia  Savings  Bank 
(supra)     Neither  is  Buffalo  Grape  Sugar  Co.  v.  Alberger 
(22  Hun,  349)  an  authority  against  the  defendant.     On 
the  contrary,  it  is  an  authority  in  favor  of  defendant 
upon  the  circumstances  exhibited  in  the  interpleader  bilL 


DAY  «.  AMERICAN  TELEGRAPH,  &c.  CO.  221 


Opinion  of  the  Court,  by  Ikoraham,  J. 


The  suggestion  that  the  defendant  might  call  upon  those 
who  presented  the  certificates  of  Day  for  transfer,  to 
come  in  and  defend  this  suit,  cannot  affect  the  juris- 
diction and  right  of  a  couri;  of  equity  to  afford  rehef  in 
a  proper  case.  Besides,  it  is  a  matter  of  very  grave 
douht  as  to  whether  the  giving  of  notice  to  a  surety  will 
bind  him  by  a  judgment  unless  he  has  in  terms  cove- 
nanted to  be  bound  by  such  a  judgment  upon  notice  to 
him  to  come  in  and  defend  (National  Fire  Insm^nce  Co. 
V.  McKay,  5  Abb.  N.  S.  448 ;  Thomas  v.  Hubbell,  15 
N.   T.  407). 

F.  B.  Lord,  attorney,  and  John  E.  Parsons,  of  coun- 
sel for  respondent,  on  the  questions  considered  in  the 
opinion,  argued : — I.  The  holders  of  the  certificates  issued 
upon  the  surrender  of  the  certificates  belonging  to  the 
plaintiff  and  certificates  issued  upon  their  subsequent  sur- 
render, were  not  necessary  parties  to  the  suit ;  nor  was 
the  defendant  entitled  to  have  the  trial  of  this  action 
delayed  until  the  disposition  of  a  suit  brought  by  the 
defendant  to  have  those  persons  interpleaded  with  the 
plaintiff.  That  this  is  so  is  res  adjudicata  in  this  court. 
The  defendant  did,  subsequent  to  the  commencement  of 
this  suit,  commence  an  interpleader  action.  In  that 
action  the  defendant  obtained  an  injunction  restraining 
the  prosecution  of  this  suit.  The  plaintiff  moved  to 
vacate.  The  motion  was  denied  pro  fomia  by  Mr.  Justice 
Freedman  at  special  term ;  an  appeal  was  taken  to  the 
general  term.  There  the  order  was  reversed  and  the 
injunction  vacated,  the  general  term  holding  that  the 
interpleader  action  would  not  lie  (The  American  Tele- 
graph &  Cable  Co.  v.  Day,  impleaded,  &c.,  52  Super.  Ct. 
128). 

By  the  Court. — Ingraham,  J. — Plaintiff  was  the  owner 
of  seven  hundred  shares  of  the  capital  stock  of  the  defend- 
ant corporation,  of  the  par  value  of  one  hundred  dollars 
each,  and  defendant  had  issued  to  plaintiff,  as  such 
owner,  seven  certificates  of  one  hundred  shares,  each  of 
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wh>.4i  cmified  that  jdaintiff  was  tiie  owner  of  one  hon- 
•ir^i  shares  of  such  capital  stock,  transferable  only  on  the 
"•:oks  of  the  company  at  its  office  in  the  city  of  Xew 
T->rt  by  the  said  stockholder  in  person,  or  by  attorney, 
•>n  5arrei>Jer  of  the  certificate.  Between  March  1  and 
Sefieci^itT  1,  I'^nS,  the  defendant  transferred  the  stock 
iv:-r^?s«ea:ed  by  the  said  certificates  to  several  persons, 
2<ec^rT«i  and  canceled  the  plaintiff's  certificates,  and 
is5^T>ed  nrw  certificates  to  the  persons  to  whom  such  stock 
was  iraiisfemed- 

FLju':::!^  asked  judgment  in  this  action,  that  it  be 
^; ul^  thai  he  is  the  owner  of  the  said  shares  of  stock; 
:iiii  joid  c^nificaxes  or  others  of  the  same  form  and 
*en:-r  may  be  delivered  to  him :  and  that  the  dividends 
;hj:  have  l^en  declared  on  said  stock  may  be  paid  to  him 
w::h  interest.  It  is  not  claimed  that  the  plaintiff  trans- 
ferred the  stock  in  person,  bat  defendant  produced  the 
s^ven  cer:iikates«  and  on  the  back  of  each  certificate  is  a 
rcZI  v-f  saie  of  the  stock  mentioned  in  the  certificates  and 
a  p^^wer  of  attorney*  authorizing  a  person  named  to 
rrar^er  the  stock  on  the  boc^  of  the  company,  and 
wii: .  h  piirported  to  be  signed  by  the  plaintiff.  Plaintiff 
oLucis  that  the  signatures  to  the  powers  of  attorney  were 
forc^>L  and  that  the  certificates  had  been  stolen  from  his 
safe  by  one  Sco viL  who  was  in  his  employ,  and  disposed 
of  ry  SooviL  The  questic^i  of  the  genuineness  of  the 
p'^iin:  iffs  si^n2:itur^?s  to  the  powers  of  attorney  was  sharply 
1.:Ic:»ua1  at  the  triaL  and  the  trial  judge  found  that  the 
s^^riiji: vires  to  said  powers  of  attorney,  purporting  to  be 
:rje  si^ri^^irures  of  the  plaintiff  were  forgeries.  We  have 
rx.^r.u:>\i  ihe  t«?srinic«iy  on  that  question,  and  are  of  the 
o:  .r.ica  ;>..*•  such  finding  was  abundantly  sustained  by 

Th-t  vNrh-er  c/iestion  relied  on  at  the  argument,  by  the 
vvc:r-<tl  tr  attendant*  was  that  there  was  a  defect  of 
v^r::-:^  o.^  rVrAionr.  and  the  trial  judge  erred  in  not 
*, :. ., -*^- .-  :he  trLiI  of  the  action  untfl  after  the  trial  of 
Ai:cl>r  .v:::a  cxxnnienoed  by  the  defendant  The  Amer- 
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ican  Tel^raph  &  Cable  Co.,  in  the  nature  of  an  action  of 
interpleader,  in  which  action  plaintiff  and  the  person  to 
whom  the  stock  had  been  transferred,  the  persons  who 
were  the  present  hplders  of  the  stock,  and  the  persons  who 
presented  the  stock  to  the  defendant  for  transfer,  were 
parties,  and  in  which  judgment  was  asked  that  plaintiff 
be  compelled  to  litigate  in  that  action  his  claim  to  the 
said  stock,  and  if  it  be  adjudged  that  plaintiff  is  the 
owner  of  the  stock,  that  the  persons  in  possession  of  the 
certificates  issued  in  the  place  of  the  said  shares  of  stock 
deUver  the  same  to  defendant  to  be  canceled,  or  pay 
over  the  value  thereof  to  Day  or  to  the  company. 

A  temporary  injunction  having  been  granted  in  that 
action,  restraining  Day  from  prosecuting  this  action,  the 
plaintiff  here  appealed  to  the  general  term  of  this  court, 
and  on  that  appeal  the  injunction  order  was  reversed  by 
the  general  term,  the  court  there  holding  that  although 
the  defendants  in  that  action  other  than  Henry  Day 
would  not  be  liable,  unless  it  appeared  that  Day's  signa- 
tures to  the  powers  of  attorney  annexed  to  the  stock  cer- 
tificates were  forgeries,  that  fact  did  not  determine  such 
other  defendants'  liabiUty  to  the  corporation  ;  that 
although  the  signature  of  Day  was  a  forgery,  it  did  not 
follow  that  the  stock  in  the  hands  of  the  persons  to  whom 
it  had  been  transferred,  or  who  were  then  the  owners  of 
the  stock,  and  in  possession  of  the  certificates  issued  on 
the  forged  signature  of  Day,  was  void,  or  that  such 
defendants  were  hable  either  to  the  company  or  to  Day  ; 
that  if  the  stock  owned  by  Day  and  standing  in  his  name 
on  the  books  of  the  company  had  been  transferred  by  the 
said  company  vdthout  his  consent,  he  was  entitled  to 
maintain  his  action  for  the  recovery  of  the  stock,  and  for 
the  dividends  declared  thereon  ;  that  it  was  perfectly 
immaterial  to  Day  as  to  whether  or  not  the  company 
was  liable  to  the  persons  to  whom  it  had  wrongfully 
issued  Day's  stock  ;  and  that  Day  should  not  be  compelled 
to  wait  for  the  relief  that  the  finding  of  the  court  in  this 
case  shows  he  was  entitled  to,  until  the  company  could 
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determine   its    liabilities  to  other  parties  with  whom  Day 
had  nothing  to  do. 

We  have  carefully  examined  the  brief  submitted  by 
the  learned  counsel  for  the  appellant,  and  see  nothing 
therein,  or  in  the  cases  cited  by  him,  to  change  the  views 
before  expressed  by  this  court.  There  is  a  clear  distinc- 
tion between  the  case  of  McHenry  v.  Hazzard  (45  N.  Y. 
580),  and  Uke  cases,  and  the  case  at  bar,  for  in  that  case 
the  plaintiff  claimed  that  the  agreement  that  was  the 
foundation  of  the  claim  made  against  him  by  the  several 
defendants,  was  obtained  by  fraud,  and  that  he  was  not 
hable  to  either  of  them,  and  asked  to  have  the  instru- 
ment delivered  up  and  canceled ;  and  that  case  simply 
held  that  a  coui*t  of  equity  had  jurisdiction  in  such  an 
action  to  order  an  instrument  obtained  by  fraud  to  be 
canceled.  In  this  case,  however.  Day's  title  to  the  stock, 
prior  to  its  wrongful  transfer  by  defendant,  is  not  ques- 
tioned. On  the  facts  as  found  by  the  trial  judge.  Day 
never  was  divested  of  his  ownership  of  the  stock ;  it  still 
belongs  to  him,  and  he  is  entitled  to  it,  and  the  proposi- 
tion that  before  he  can  obtain  it  he  must  wait  until  the 
defendant,  who  has  committed  the  wrong,  shall  try  and 
recover  from  other  wrongdoei's  the  stock  or  money  to  pay 
Day  for  the  wrong  it  has  done  him,  is  a  proposition  with- 
out authority.  None  of  the  cases  cited  by  counsel  for  the 
appellant  authorize  such  a  proceeding. 

We  do  not  decide  that  the  action  congimenced  by 
defendant  cannot  be  sustained,  but  simply  hold  that  the 
facts  stated  do  not  justify  the  court  in  holding  that 
plaintiff  can  not  recover  his  stock,  of  which  he  has  been 
wrongfully  deprived  by  the  corporation,  until  it  can  be 
determined  who,  if  any  one,  shall  pay  to  the  corporation 
the  damages  it  has  sustained  in  righting  the  wrong  it  has 
done  to  plaintiff.  As  was  said  in  Robinson  v.  National 
Bank  of  New  Berne  (95  iV.  F.  637),  '*what  occurred, 
vested  in  Hope,  as  between  him  and  the  defendant,  the 
entire  legal  and  equitable  title  in  the  shares,  as  perfectly 
as  if  the  transfer  demanded  had  been  made.    The  defend- 
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ant  corporation  cannot  set  up  its  wrongful  act  to  defeat 
the  title  which  passed.  After  as  well  as  before  the  sale  to 
the  Bank  of  Ealeigh,  Hope  remained  the  owner,  as 
between  him  and  the  Bank  of  New  Berne,  and  entitled  to 
have  and  receive  the  dividends  declared  upon  sixty  shares, 
and  what  the  bank  did,  or  what  obUgations  it  incurred 
to  the  Bank  of  Ealeigh,  in  no  respect  altered  its  duty  and 
liability  to  Hope "  ;  and  on  page  64:4  the  court  says,  '  *  The 
condition  the  defendant  may  find  itself  in,  we  need  not 
consider.  There  are  always  consequences  of  a  wrong  to 
a  wrongdoer." 

We  have  examined  the  other  objections  to  the  judg- 
ment made  by  the  learned  counsel  for  the  appellant,  and 
do  not  think  that  they  require  discussion.  The  judgment 
appealed  from  was  right,  and  should  be  affirmed,  with 
costs. 

Freedman,  J.,  concurred. 


WILLIAM  BAYLISS,   Appellai^t,  v.  FREDERICK  J. 

STIMSON,  Respondent. 

Cmiract  for  alignment  of  lease — action  at  law  on — equity  doctrine  as  to 

title — implied  covenant. 

In  an  nction  at  law  by  the  vendee,  to  recover  back  earnest  money  paid,  and 
for  damages,  by  reason  of  the  breach  of  a  contract  for  the  assignment 
of  a  lease,  in  that  the  title  offered  was  not  such  as  he  was  bound  to 
accept,  the  doctrine  that  obtains  in  equity  as  to  unmarketable  title  has 
no  application.  The  plain tiif  in  such  action  is  bound  to  show  affirma- 
tively that  the  title  offered  is  not  good.  Proof  that  if  certain  facts  exist, 
or  that  for  other  reasons  the  title  is  doubtful,  is  insufficient.  This  rule 
has  not  been  changed  by  the  Code. 

In  a  contract  for  the  sale  of  a  lease  there  is  no  implied  covenant  that  the 
vendor  will  convey  Vimarketnhle  title;  the  covenant  that  is  implied  is 
that  he  will  convey  a  good  title. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decided  May  8,  188G. 
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Appeal  from  judgment  entered  on  report  of  referee. 

This  action  is  brought  to  recover  the  sum  of  $3,000, 
paid  on  the  execution  of  a  contract  whereby  the  defend- 
ant agreed  to  sell  to  the  plaintiff  the  unexpired  term  of  a 
certain  lease  of  premises  known  as  No.  7  West  Forty- 
seventh  street  in  the  city  of  New  York. 

The  issues  were  tried  before  a  referee  who  directed 
judgment  for  the  defendant  dismissing  the  complaint  On 
the  merits,  writing  the  following  opinion  : 

Edward  Patterson,  Referee  : — ''The  plaintiff  sues  to 
recover  back  a  deposit  of  money  paid  by  him  to  the 
defendant,  at  the  time  of  the  execution  and  delivery  of  a 
contract,  by  which  the  defendant  agreed  to  sell  and  con- 
vey certain  leasehold  premises  in  the  complaint  men- 
tioned ;  and  also  to  recover  damages  said  to  have  been 
sustained  by  him  in  consequence  of  the  defendant's  default 
in  making  a  good  title  within  the  meaning  of  the  con- 
tract. The  plaintiff  claims  to  have  rescinded  the  contract 
for  reasonable  and  proper  objections  to  the  tiUe. 

*' The  evidence  discloses  that  the  defendant,  who  was 
the  assignee  of  the  term  of  one  Weston,  held  the  premises 
subject  to  a  mort^gage  to  Gillespie,  and  contracted  with 
the  plaintiff  to  convey  the  leasehold  free  of  incuipbrances, 
except  that  mortgage.  The  contract  by  which  the  defend- 
ant agreed  to  sell  to  the  plaintiff  the  leasehold  estate  and 
a  small  quantity  of  furniture,  is  dated  November  24,  1882, 
and  the  transaction  was  to  be  completed  on  December 
10,  1882,  but  the  performance  was  postponed  by  consent 
from  time  to  time  until  January,  1883.  The  plaintiff 
employed  counsel  to  examine  the  title  ;  and  in  the  course 
of  the  investigation  it  was  ascertained  that  another  and 
junior  incumbrance,  virtually  a  mortgage,  had  been  put 
upon  the  property  by  Weston  in  favor  of  Nevins  for 
advances  of  money  made  and  to  be  made,  and  the  amount 
actually  due  on  the  Nevins  mortgage  was  not  a  matter 
apparent  and  ascertainable  from  the  records.  It  further 
appears  that  Weston's  assignment  to  Stimson  was  for  a 
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nominal  consideration  ;  that  after  the  contract  between 
Stimson  and  plaintiff  was  made,  Weston  made  a  general 
assignment  for  the  benefit  of  creditors  to  one  Davison  ; 
that  judgments  were  entered  up  against  Weston  by 
certain  of  his  creditors  ;  that  Stimson  and  Weston  were 
brothers-in-law,  and  the  circumstances  and  surroundings 
of  the  transaction  between  them  as  to  the  transfer  of  the 
leasehold  were  of  a  character  to  give  rise  to  a  suspicion 
that  such  transfer  was  intended  as  a  mere  cover,  and  was 
a  device  to  preserve  the  substantial  interest  in  the  prop- 
erty for  WestoiL  These  circumstances  were  considered 
by  the  counsel  examining  the  title  for  the  plaintiff  serious 
objections  to  completing  the  purchase,  and  they  were  in 
substance  brought  to  the  attention  of  the  defendant. 
EjBforts  were  made  to  obviate  them  to  some  extent.  The 
amount  due  on  the  Nevins  mortgage  was  ascertained,  and 
it  seems  clear  that  provision  for  its  payment  was  made 
by  Stimson  with  the  attorneys  for  Nevins ;  and  that  was 
sufficient  to  dispose  of  anj'-  objection  as  to  the  Nevins 
mortgage  being  an  incumbrance  (Pangbum  v.  Miles,  10 
^66.  N.  C.  42). 

"The  other  objections  were  considered  insuperable 
ones  to  taking  the  title,  and  in  January,  1883,  the  plaint- 
iff's counsel  notified  the  defendant  that  the  title  would 
not  be  accepted,  and  the  plaintiff  elected  to  rescind  the 
contract.  Upon  this  state  of  facts  the  question  arises, 
can  the  plaintiff  recover  back  his  deposit  and  the  several 
items  of  damage  he  has  sustained  ?  There  is  no  doubt 
that  equity  will  not  require  a  purchaser  to  accept  a  i-eally 
doubtful  title,  and  this  has  often  been  decided.  Specific 
performance  will  not  be  decreed  in  such  a  case  ;  but  it  is 
not  every  title,  obscure  or  incomplete  of  record,  or  in 
regard  to  which  suspicion  is  excited  by  extrinsic  facts, 
that  may  be  said  to  be  doubtful  within  the  meaning  of 
the  rule  even  in  equity. 

*'  Parol  evidence  is  often  admitted  to  supply  the  defect, 
as  is  illustrated  in  the  recent  case  of  Hellreigel  v.  Manning 
(97  N.  Y.  56). 
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""  But  the  present  actioii  is  one  on  the  law  side  of  the 
court  to  leooTer  back  money  paid,  &c.,  on  the  contract  of 
sale  by  the  poicfaaser,  and  there  is  a  very  clear  distinc- 
tion between  a  soit  in  equity  to  enforce  a  contract  speci- 
ficallT.  where  the  ooort  exercises  a  discretion  and  deter- 
mines  in  each  particular  case,  as  it  arises,  whether  a  pur- 
chaser shall  take  title,  and  an  action  at  law  to  recover 
back  money  paid  on  a  rescinded  contract.  In  the  former 
case,  a  court  of  equity  wiU  not  declare  a  title  bad,  bnt 
only  that  it  is  subject  to  so  much  doubt  that  a  purchaser 
ought  not  to  be  compelled,  in  conscience,  to  accept  it.  But 
this  was  peculiariy  a  doctrine  of  the  courts  of  equity  ;  at 
law  the  rule  was  di£ferent. 

*'  In  Sir  Samuel  BomiDy  r.  James  (6  Taunt.  274),  Gibbs, 
Chief  Justice,  says :  *  It  is  said  the  plaintiff  will  have 
made  out  his  claim  to  recover  back  his  deposit  if  a  cloud 
is  cast  upon  the  title.  That  is  not  so  in  a  court  of  law. 
He  must  stand  by  the  judgment  of  the  court  as  they  find 
the  title  to  be^  whether  good  or  bad,  and  if  it  be  good  in 
the  judgment  of  a  court  of  law,  he  cannot  recover  back  his 
deposit.  I  know  a  court  of  equity  often  says,  this  is  a 
title,  which  though  we  think  it  avaUable,  is  not  one  which 
we  will  compel  an  unwilling  purchaser  to  take ;  but  that 
distinction  is  not  known  in  a  court  of  law.'  In  1831,  in 
Boyman  r.  Gutch  (7  Bing.  379),  the  court  held  to  the 
same  rule,  although  it  was  strongly  urged  by  counsel 
that  the  purchaser  seeking  to  recover  his  deposit  should 
not  be  compelled  to  take  a  questionable  title,  and  thus 
incur  the  hazard  of  purchasing  a  law  suit. 

"  Since  the  adoption  of  the  Code,  and  notwithstand- 
ing the  supposed  blending  of  legal  and  equitable  rules, 
the  same  distinction  has  been  maintained  and  applied  in 
this  state,  and  in  the  court  in  which  this  action  is  pending. 
In  lS64r,  at  the  general  terra,  in  O'Reilly  v.  King  (2  RobL 
5S7),  in  an  action  to  recover  back  the  deposit  on  a  contract 
of  sale,  claimed  to  have  been  rescinded  for  doubtfulness  of 
the  vendor  s  title,  the  court  held  that  ths  plaintiff  must 
hold  the  title  to  be  actually  bad,  and  not  merely  doubtful. 
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The  same  distinction  has  been  recognized  by  the  coui*t  of 
appeals.  In  Murray  v.  Harway  (50  N.  Y.  337),  the  action 
was  to  recover  back  a  deposit  made  on  an  executory  con- 
tract for  the  sale  of  leasehold  premises.  In  the  opinion 
of  the  court  the  rule  in  equity  is  considered  and  cases 
dted.  The  court  then  proceeds  to  say :  *  The  citation  of 
these  authorities  is  not  absolutely  necessary  in  the  case  in 
hand,  for  it  is  brought  on  the  law  side  of  the  court.  The 
plaintiff  proceeds  on  strictly  legal  rights.  He  refuses  to 
perform  his  contract,  and  sues  to  recover  back  the  amount 
of  a  payment  made  thereon.'  And  the  case  is  disposed 
of  on  the  ground  that  the  defendant  established  by 
parol  proof  on  the  trial  that  he  had  a  good  title. 

"  The  defendant  here  has  undertaken  to  show  that  his 
title  was  good,  and  he  has  shown  that  the  purchase  of  the 
leasehold  interest  by  him  of  Weston  was  a  bona  fide  pur- 
chase for  a  consideration,  adequate  in  view  of  the  hens 
and  incumbrances  upon  the  property  ;  that  there  was  no 
ulterior  purpose  of  benefit,  or  resulting  use  or  trust,  for 
Weston,  and  that  the  creditors  of  Weston  could  not,  upon 
the  facts,  impeach  the  transfer. 

"  There  is  nothing  decided  in  Schriver  v.  Schriver  (86 
K  Y,  575),  at  variance  with  the  views  above  expressed. 
That  was  a  motion  to  compel  a  purchaser  at  a  partition 
sale  to  complete  his  purchase,  and  the  court  held  that  the 
title  to  one  of  the  lots  was  unmarketable,  because  of  the 
uncertainty  as  to  a  matter  of  fact  which  was  not  cleared 
up  in  that  case  by  proof. 

"In  the  present  case  all  the  circumstances  of  suspicion 
are  satisfactorily  explained,  and  upon  the  whole  evidence 
the  court  would  hold  that  a  creditor  of  Weston,  seeking 
to  attack  Stimson's  title,  must  fail  on  the  proof  which 
Stimson  has  produced. 

"In  Schriver  v.  Schriver  the  court  says:  *  What  we 
hold  is  that  the  vendee  has  brought  such  facts  and  cir- 
cumstances as  called  upon  the  vendors  to  show  how  they 
may  be  met  and  nullified  before  they  can  compel  him  to 
complete  his  purchase.'^ 
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"  In  the  case  at  bar,  even  if  the  equitable  view  were 
to  apply,  the  vendor  has  fully  furnished  the  proof  nullif y- 
iug  the  suspicious  circumstances,  and  it  would  appear 
thai  such  proof  was  made  known  to  the  vendee  before 
the  properly  was  rejected,  as  an  oflfer  was  made  to  per 
petoate  evidence  of  the  consideration  of  the  transfer  from 
Weston  to  Stinison. 

*'  But  upon  the  rule  of  law  as  laid  down  by  the  j^n- 
eral  term  of  this  court  in  O'Eeilly  r.  King  {supra),  wHich 
I  feel  compelled  to  follow,  the  plaintiff  cannot  recover  at 
all  on  the  proof  in  this  case." 

Adrian  Van  Sinderen,  attorney,  and  S.  P.  Nash,  of 
counsel  for  appellant,  in  the  questions  considered  in  the 
opinion,  ai^ued  : — I.  The  circumstances  attending  the 
transfer  of  the  lease  by  Weston  to  the  defendant  Stimson 
rendered  the  title  offei-ed  to  the  plaintiff  so  doubtful  as  to 
be  unmarketable,  and  such  as  a  court  of  equity  would 
not  compel  a  purchaser  to  accept.  A  purchaser  is  not 
obliged  to  take  such  risks  ;  not  obliged  to  take  a  title  that 
may  be  put  at  hazard  (Shriver  v.  Shriver,  86  N.  Y.  575). 
In  Hellreigel  r.  Manning  (97  N.  Y.  56)  there  was  no  per- 
son claiming  the  title,  nor,  so  far  as  appears,  could  there 
be.  The  objection  was  simply  based  on  a  misnomer.  In 
Murray  v.  Harway  (56  N,  Y.  337),  there  was  no  person  to 
avoid  the  title  except  the  landlord,  and  the  proof  of 
waiver  of  the  possible  forfeiture  was  complete. 

II.  That  this  action  is  brought,  according  to  the  anti- 
quated phrase,  *'upon  the  law  side  of  the  court,"  does 
not  preclude  the  plaintiff  from  relief  on  equitable  grounds 
(§  3339  Code;  Dobson  v.  Pearoe,  12  N.  Y,  157 ;  Crary  t\ 
Goodman,  12  16.  266;  Phillips  v.  Gorham,  17  76,  270; 
76.  281,  &c.  ;  Sheehan  v.  Hamilton,  2  Keyes,  304 ; 
Hoppough  V.  Struble,  60  N.  Y.  430).  The  clearest  illus- 
tration of  the  point  we  are  considering  is  found  in  the 
case  of  Pangburn  v.  Miles  (10  Abb.  K  C.  42,  50),  cited  by 
the  referee  in  support  of  his  Opinion  herein.  That  action, 
like  the  present,  was  commenced — of  course  ^*oii  the  law 
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side  of  the  court " — to  recover  moneys  paid  on  account  of 
a  contract  for  the  purchase  of  land ;  and  the  court  not 
only  denied  the  plaintiff's  prayer,  but  rendered  an  affirm- 
ative judgment  in  defendant's  favor,  decreeing  a  specific 
performance  of  the  contract — a  remedy  within  the  special 
and  exclusive  province  of  a  court  of  equity  alone. 

III.  On  strictly  legal  grounds,  the  case  at  bar  is  clearly 
distinguishable  from  those  which  have  been  cited  in  sup- 
port of  the  judgment  below. — Counsel  here  commented 
on  and  sought  to  distinguish  the  cases  of  Pangbum  v. 
Miles  (10^66.  N.  C.  42);  Eomillyv.  James  (6  Taunt  262); 
Boyman  v.  Gutch  (7  Bing.  379);  O'Reilly  v.  King  (2  Rob. 
587);  Hellreigel  v.  Manning  (97  N,  Y.  56);  Murray  v.  Har 
way  (56  Ih.  337),  and  then  proceeded. — In  England  it 
seems  to  have  been  settled  that,  even  in  a  court  of  law,  a 
purchaser  may  insist  on  such  a  title  as  a  court  of  equity 
would  compel  him  to  accept  ( Jeakes  r.  White,  6  Exch . 
873 ;  Stevens  v.  Austen,  107  E.  C.  L.  R.  685),  and  the 
question  has  by  statute  been  put  upon  the  same  foot- 
ing as  under  the  Code  (Stigd.  on  Vend.  332-3  [13th 
Land.  ed.J).  See  also  McCarty's  Appeal  (2  Eastern  Rep. 
562). 

William  PierrepontWilliams,  attorney,  and  of  counsel 
for  the  respondent,  on  the  questions  considered  in  the 
opinion,  argued  : — I.  This  action  is  clearly  brought  on  the 
theory  that  the  plaintiff  was  entitled  to  rescind  the  con- 
tract of  purchase  because  of  the  defendant's  alleged 
inability  to  i)erform,  and  that,  on  the  rescission  being 
made,  there  arose  an  implied  contract  on  the  part  of  the 
defendant  to  return  the  $3,000  that  he  had  received.  Such 
being  the  theoiy  of  the  action,  the  whole  subject  of  doubt- 
ful titles  must  be  excluded  from  the  case.  The  only 
question  that  can  be  considered  is  whether  the  title  was 
good  or  bad  (Murray  v.  Harway,  56  N.  F.  337).  The 
other  leading  authorities  on  this  question  are  briefly  and 
dearly  stated  in  the  opinion  of  the  referee. 

11.  Even  if  the  principle  above  contended  for  were  not 


tsi  imTLiaB  &  flmtgoK. 


«f  flbe  CoOrt,  17^  ISGftAHAM,  J. 


inrokcd,  ret  the  title  was  bo  dearly  free  from  all  reason- 
aiie  d^Mhi  tbal  the  fdaintiff  was  not  justified  in  refnang 
Uj  cMDpltrie  the  contract  iHellieigel  r.  lianning,  97  N.  F. 
>;  ;  Fryer  r.  Bockf eOer,  63  lb.  2^S). 

Bt  tbe  Cocbt.— lyGRAHAM,  J.— The  referee  held  that 
to  eniitle  the  fdaintiff  to  recover  in  such  an  action,  the 
harden  of  proof  was  on  him  to  show  that  the  defeiklant 
had  faikd  to  perform  the  contract  on  his  part,  or  in  other 
words,  to  prove  that  the  defendant  failed  to  convey  or 
offer  to  omvey  to  the  plaintiff  a  good  title  to  the  prop- 
erty fKuchased. 

The  authorities  in  this  state  that  are  controlling  on 
this  court  abundantly  sustain  the  decision  of  the  referee. 
The  exhaustive  examination  of  the  question  in  the  opinion 
of  the  referee,  renders  a  review  of  the  cases  unnecessary 
except  to  say  that  we  concur  in  his  opinion  (See  also 
Methodist  Episcopal  Church  Home  r.  Thompson,  52  Super. 
Ct.  ?y2l\ 

The  finding  of  the  referee,  that  the  title  of  the  defend- 
ant to  the  leasehold  premises  described  in  the  contract  of 
sale  was  good,  was  abimdantly  sustained  by  the  evidence. 
There  is  a  plain  distinction  between  an  action  in  equity 
for  a  specific  performance,  and  an  action  at  law  for  the 
recovery  of  money  paid  on  the  execution  of  a  contract  of 
sale  of  land.    In  an  action  for  a  specific  performance,  the 
rule  is  stated  that  equity  will  not  interfere  and  decree  a 
specific  performance  unless  the  plaintiff  establishes  to  the 
satisfaction  of  the  court  that  his  title  is  a  marketable 
title  ;  and  it  is  said  in  Shriver  v.  Shriver  (86  N.  F.  584), 
that,  as  a  general  rule,  a  title  which  is  open  to  judicial 
doubt  is  not  a  marketable  title,  and  that  if  after  the 
vendor  has  produced  all  the  proofs  he  can,   a  rational 
doubt  still  remains,  the  title  is  not  marketable ;  that  a. 
rational  doubt  may  be  said  to  exist  when  a  court  of  law 
would  not  feel  called  upon  to  instruct  a  jury  to  find  that 
a  fact  existed,  on  the  existence  of  which  the  vendor's  title 
depends. 
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In  a  case  where  the  vendor  has  failed  to  show  that  he 
had  a  marketable  title,  or  where  other  grounds  appear 
which  in  equity  and  good  conscience  require  that  the  con- 
tract should  not  be  specifically  performed,  equity  will  not 
interfere,  but  will  leave  the  parties  to  their  remedy  at 
law  (Peters  v.  Delaplaine,  49  N.  Y.  362). 

In  an  action  at  law,  however,  the  plaintiff  seeking  to 
recover  either  damages  for  the  failure  to  perform  the  con- 
tract, or  the  amount  paid  on  the  contract,  is  bound  to 
show  that  the  defendant  has  broken  the  contract  and  that 
he  (the  plaintiff),  had  tendered  performance,  or  was  able 
to  perform  the  contract  on  his  part.  That  burden  is  on 
the  plaintiff,  the  party  seeking  to  recover.  He  is  bound 
to  show  that  in  some  way  the  defendant  has  failed  to 
perform  his  contract,  and  if  he  fail  to  sustain  this  bur- 
den, he  cannot  recover.  On  strictly  legal  principles  he 
has  failed  to  prove  his  cause  of  action. 

The  contract  on  the  part  of  the  defendant  was,  that 
he  (the  defendant),  * '  will  well  and  suflBciently  convey  to 
the  party  of  the  second  part  (plaintiff),  by  deed  or  assign- 
ment free  of  all  incumbrances  except  as  hereinafter  stated, 
the  indenture  of  lease  described,"  and  it  is  settled  in  this 
state  that  in  an  agreement  for  the  sale  of  a  leasehold, 
there  is  an  implied  imdertaking  on  the  part  of  the  vendor 
that  he  has  and  wiU  convey  a  good  title  to  the  lease  (Bur- 
well  V.  Jackson,  9  N.  F.  635). 

In  no  case  to  which  our  attention  has  been  called  or 
that  we  have  been  able  to  discover,  has  it  been  held  that 
this  implied  covenant  is,  that  the  vendor  will  convey  a 
marketable  title ;  but  in  aU  the  cases  that  have  followed 
Burwell  v.  Jackson,  it  is  stated  that  the  vendor  has  a  good 
title  and  that  he  will  convey  that  good  title  to  the  pm'- 
chaser. 

A  breach  of  this  agreement  is  not  proved  by  showing 
that  if  certain  facts  exist,  the  title  is  doubtful.  Plaint- 
iff must  show  a  breach,  and  to  show  such  breach  he  must 
affirmatively  prove  that  the  plaintiff  had  failed  to  convey 
or  offered  to  convey  a  good  title. 
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In  this  case  the  referee  having  found  that  the  defend- 
ant had,  and  offered  to  convey  a  good  title,  plaintiff 
failed  to  sustain  his  cause  of  action,  judgment  is  afi&rmed, 
with  costs. 

Sedgwick,  Ch.  J.  and  Freedmax,  J.  concun-ed. 


AXX  R  SMITH,  Appellant,  t\  JOHN  T.  CORNELL,  as 

ExECUTOK,  &c..  Respondent. 

Order  om  demurrer  not  appealable. — Band,  general  rule  that  persont  not 
partiet  to  a  sealed  instrument  are  not  liable  thereon,  applicable  thereto. 

An  order  sustaining  or  OTerruling  a  demurrer  is  not  appealable.  An  inter- 
locutory judgment  must  be  entered. 

SembU,  a  bond  is  one  of  those  instruments  to  which  the  general  rule  that 
only  the  ptrty  named  in  and  who  executes  a  sealed  instrument  can  be 
held  liable  thereon,  applie& 

As  a  bond  is  required  to  be  under  seal,  which  is  an  essential  characteristic, 
the  fact  that  the  obligor  might  have,  bj  an  instrument  not  under  seal, 
made  a  valid  contract  to  pay  the  sum  mentioned  in  its  condition,  does 
cot  bring  it  within  the  exception  to  the  general  rule,  which  exception 
covers  only  those  sealed  instruments  which  are  not  required  to  be  under 
seal  to  give  them  the  force  and  operation  which  their  motive  and  char- 
acter call  for.     Per  Ihgrahav,  J. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  May  3,  1886. 

Appeal,  as  stated  in  the  notice  of  appeal,  from  an  order 
or  interlocutory  judgment  entered  at  special  term,  sus- 
taining the  demurrer  of  the  defendant  to  the  plaintiff's 
complaint. 

The  facts  sufficiently  appear  in  the  opinion. 

Stilwell  &  Swayne^  attorneys,  and  Benjamin  M.  Stih 
well^  of  counsel  for  appellant,  argued : — I.  The  assign- 
ment of  the  bond  and  mortgage  by  Charles  Lanier  to  the 
plaintiff,  cairied  with  it,  and  ti'ansferred  to  her,  the  right 
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to  the  money  advanced,  and  to  secure  which  the  bond 
and  mortgage  were  given,  and  all  claims  against  any 
person  as  collateral  and  incidental  to  it  (Bolen  v.  Crosby, 
49  N,.  Y.  187  ;  Campbell  v.  Birch,  60  lb.  218  ;  Gerwig  v. 
Setterly,  56  lb.  214). 

II.  The  bond  and  mortgage  given  to  secure  the  loan 
were  one  instrument,  and  were  in  fact  obligations  of 
Grershom  B.  Smith,  because  he  owned  the  property  upon 
which  the  mortgage  was  given,  and  because  he  borrowed 
and  received  the  money,  and  merely  used  the  name  of 
one  of  his  clerks  in  the  transaction,  in  order  to  defraud 
his  wife  of  her  dower,  or  the  party  loaning  the  money. 
These  facts,  if  proved,  are  sufficient  to  maintain  an  action 
on  the  case  against  the  defendant,  to  recover  the  money 
obtained  by  a  fraudulent  device  ;  and  the  proceeds  of  the 
fraud  having  come  to  the  hands  of  the  defendant  as  the 
executor  of  this  fraudulent  borrower,  he  ought  in  justice 
to  pay  the  same. 

III.  There  was  no  necessity  for  any  seal  to  give  valid- 
ity to  the  transaction.  A  note  would  have  been  equally 
as  valid  and  effectual  as  a  bond.  Upon  the  above  facts, 
Smith,  as  the  principal,  may  be  made  hable  in  assumpsit, 
upon  the  promise  contained  in  the  instrument,  which  may 
be  resorted  to,  to  ascertain  the  terms  of  the  agreement, 
under  the  case  of  Briggs  v.  Partridge,  (64  JV.  Y.  357,  and 
cases  cited  on  page  364). 

A.  J.  McCuUoughj  attorney,  and  Hor(xce  Secor,  of 
counsel  for  respondent,  argued : — The  action  is  clearly 
brought  to  hold  the  estate  of  Smith  liable  on  the  bond 
executed  by  Gwyer,  who  was  really  acting  on  behalf  of 
Smith,  his  undisclosed  principal.  It  is  true  that  where  a 
parol  contract  is  made  by  a  person  (whether  oral  or 
written),  and  that  person  is  really  acting  on  behalf  of  an 
undisclosed  principal,  the  other  party  may  hold  such  un- 
disclosed principal  liable  upon  the  contract.  But  this  rule 
does  not  apply  to  sealed  instruments  (Briggs  v.  Partridge, 
IJ.dk  8.  339,  affi'd  64  N.  Y.  35T  ;  Kiersted  v.  0.  &  A. 
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R.  R.  Co.,  69  lb.  343  ;  Williams  v.  GiUies,  75  26.  197; 
Tuthill  V.  Wilson,  90  Ih.  493). 

By  the  Court.— Ingraham,  J. — From  the  record  as 
printed  it  does  not  appear  that  any  interlocutory  judg- 
ment was  entered  on  the  order  of  the  special  term  sus- 
taining the  demurrer.  All  that  appears  is  an  order  of  the 
special  term,  entered  January  4,  1886,  sustaining  the 
demurrer,  and  the  appeal  is  from  the  order  or  interlocu- 
tory judgment  entered  herqin.  No  interlocutory  judg- 
ment is  printed,  and  it  does  not  appear  that  any  was  ever 
entered.  It  has  been  settled  by  repeated  decisions  that 
no  appeal  lies  from  an  order  sustaining  or  overruling  a 
demurrer  (Lovatt  v,  Watson,  52  Super.  Ct.  544,  and  cases 
there  cited).  The  record  before  us  presents  nothing  for 
review,  and  for  that  reason  the  appeal  must  be  dismissed 
w^ith  costs. 

I  am  of  the  opinion  that  the  order  of  the  special  term 
sustaining  the  demurrer  was  clearly  right.  The  action  is 
to  recover  a  balance  due  on  a  bond  and  mortgage  exe- 
cuted by  one  Gwyer  to  Charles  Lanier,  and  assigned  by 
Charles  Lanier  to  the  plaintiff.  The  bond  was  under  seal. 
It  is  not  alleged  that  any  cause  of  action  was  assigned  to 
the  plaintiff,  except  the  bond  and  mortgage  given  to 
secure  the  obligation  of  the  bond.  Neither  the  bond  nor 
the  mortgage  was  executed  by  the  defendant's  testator, 
and  he  was  not  Uable  on  the  face  of  the  instniment.  The 
seal  forbids  any  inquiry  as  to  whether  the  obligor,  in  exe- 
cuting the  bond,  acted  as  agent  for  the  defendant's  tes- 
tator (Simpson  v.  N.  Y.,  &c.  R.  R.  Co.,  51  Super.  Ct.  419, 
and  cases  there  cited).  The  bond  and  mortgage  being 
under  seal,  he  cannot  be  held  liable  as  an  undisclosed 
principal.  It  cannot  be  said  that  the  case  comes  within 
the  exception  stated  in  Simpson  v.  N.  T.,  &c.  R.  R.  Co. 
{supra)j  that  where  the  contract  is  one  which  is  valid 
without  a  seal,  and  the  seal  is  therefore  of  no  account, 
an  undisclosed  principal  can  be  held  liable;  because 
the  bond  itself  is  an  instrument  under  seal,  and,  although 
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a  contract  to  pay  money  would  be  valid  without  a  seal, 
still  it  would  not  be  a  bond,  and  in  order  to  make  a  valid 
bond,  a  seal  is  necessary  (Supervisors  of  Livingston  v. 
White,  30  Barb,  78).  For  the  reasons  first  stated,  how- 
ever, the  appeal  must  be  dismissed,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


MAET      EMMA     WYCKOFF    v.    SETH     W.     SCO- 
FIELD,  ET  AL. 

In  re  PETmoN  of  WILIJAM  S.  MADDOCK. 

WILLIAM  S.  MADDOCK,  Appellant,  D.  J.  NOYES, 
Receiver,  the  Plaintiff  in  the  Action,  and 
SMITH  AND  SCOFIELD,  Defendants  therein. 
Respondents. 

Receiver  in  mortgage  ceues — Ab  to  liability  of^  as  owner —  Unsafe  toaUs  — 
Fire  Department — Consolidation  Act  qf  1882. 

A  receiver  of  rents  and  profits  appointed  in  a  foreclosure  action  is  not 
vested  with  the  legal  title  of  the  premises,  and  is  not  the  owner  thereof — 
A  liahility  therefore  which  is  cast  by  statute  on  the  owner  of  a  building, 
by  reason  of  such  ownership  solely,  does  not  rest  upon  him. 

The  petitioner  under  an  authority  of  the  Fire  Department  claimed  to  have 
been  given  under  section  473  of  the  Consolidation  Act  of  1882,  entered 
upon  the  moi^tgaged  premises,  and  did  work  and  furnished  materials, 
which  it  was  claimed  were  necessary  to  render  safe  the  walls  of  the  build- 
ing. He  then  applied  to  the  court  to  be  paid  the  amount  of  his  expendi- 
tures out  of  rents  and  profits  in  the  receiver's  hands.  Beld^  that  his  only 
remedy  was  that  given  by  the  act,  viz. :  An  action  against  the  owner  of 
the  building,  who  in  this  case  was  the  mortgagor;  and  that  the  fund  in 
court  being  for  the  benefit  of  the  mortgagee  could  not  be  appropriated  to 
meet  a  liability  or  pay  a  debt  of  the  mortgagor.  But  if  it  appeared  that 
there  would  be  a  surplus  of  rents  after  paying  the  mortgage,  a  different 
question  would  arise. 

Before  Sedgwick,  Ch.  J.  and  Ingraham,  J. 

Decided  May  8, 1886. 
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Appeal  from  order  denying  motion  to  direct  the 
receiver  of  rents  and  profits  appointed,  in  the  above 
entitled  action  (which  is  an  action  to  foreclose  a  mort- 
gage on  certain  real  estate),  to  pay  the  claim  of  the  peti- 
tioner for  the  amount  expended  by  him  in  shoring  up  a 
wall  of  the  house  on  the  mortgaged  premises. 

The  facts  sufficiently  appear  in  the  opinion. 

Lemuel  Skidmore^  attorney  and  of  counsel  for  peti- 
tioner, appellant,  on  the  questions  involved  in  the  general 
term  opinion,  argued  : — I.  Upon  geneml  principles  of 
equity  the  receiver  is  the  hand  of  the  court  and  his  pos- 
session is  the  possession  of  the  court  {High  Receivers^ 
art  134,  p,  89  ;  Foster  v.  Townsend,  68  N.  F.  206 ; 
Carey  v.  Long,  43  How.  498). 

II.  Had  the  receiver  applied  to  the  court  for  permis- 
sion to  take  the  necessary  measures  to  support  the  wall 
the  court  would  have  ordered  him  to  do  so,  or  had  the 
receiver  done  the  work  and  paid  for  it,  the  court  would 
have  sanctioned  such  payment.  The  receiver  does  not 
represent  the  interest  of  the  plaintiff  moi-tgagee  alone, 
but  of  aU  the  parties  to  the  action  {High  Receivers,  art. 
650,  p.  424  ;  art.  180,  p.  122  :  Green  v.  Bostwick,  1  Sand/. 
Ch.  186). 

III.  The  court,  having  taken  possession  of  the  property 
for  the  benefit  of  all  parties  concerned,  is  bo^nd  in  good 
conscience  to  provide  against  its  destruction,  and  this 
obligation  would  extend  to  compensation  of  the  adjoining 
owner  for  moneys  necessarily  laid  out  upon  it  in  a  case 
of  pressing  emergency  where  there  was  no  time  to  apply 
to  the  court  for  directions  (Hoover  v.  Montclair  E.  E.,  29 
N.  J.  Eg,  4  ;  Jerome  v.  Mc Carter,  4  0«o  [U.  S.]  T38). 

IV.  The  petitioner's  right  to  compensation  is  estab- 
lished by  Laws, of  1882,  chap.  410,  §  473  (N.  Y.  Consolida- 
tion Act).  It  is  clearly  within  the  intention  and  spirit  of 
the  statute  that  the  person  having  the  control  and  usu- 
fruct of  a  building  should  be  required,  in  the  interest  of 


WYCKOFP  V.  SCOFIELD.  239 

Respondent's  points. 

public  safety,  to  support  its  foundations  so  as  to  prevent 
its  tumbling  into  an  adjacent  excavation.  The  word 
"  owner  "  in  this  section  is  a  general  word,  and  should  be 
construed  liberally  in  the  interest  of  public  safety.  It 
has  been  held  in  similar  statutes  to  embrace  a  tenant 
occupying  premises  (Woodward  v.  Billericay  Highway 
Board,  11  i.  R.  Ch.  Div.  2U). 

V.  It  is  clear  that  Scofield,  the  technical  owner  of  the 
equity  of  redemption,  was  bomid  by  the  statute,  and  is 
liable  to  reimburse  the  petitioner.  Such  owner,  therefore, 
being  liable,  the  receiver,  as  representing  his  interest, 
should  be  ordered  to  satisfy  this  liability  out  of  the  rents 
and  profits  of  the  building,  just  as  he  would  be  ordered 
to  pay  taxes  in  order  to  prevent  a  sale  or  forfeiture  {In  re 
Blanc,  14  Hun,  8). 

VI.  The  practice  of  allowing  a  receiver  of  rents  and 
profits  of  mortgaged  premises,  upon  application  of  the 
mortgagee  in  an  action  to  foreclose  the  mortgage,  is  not 
founded  upon  statute,  but  upon  general  principles  of 
equity  (Astor  v.  Turner,  11  Paige j  436).  In  law,  the  rents 
and  profits  belong  to  the  mortgagor  until  a  sale  of  the 
premises.  A  practice  founded  in  equity  should  be  gov- 
erned by  equitable  principles  and  modified  to  meet  the 
justice  of  the  case.  It  would  be  grossly  inequitable  to 
allow  the  mortgagee  to  appropriate  the  money  actually 
expended  on  the  premises  to  preserve  them  from  destiTic- 
tion,  and  to  leave  the  liability  upon  the  owner  of  the 
equity  of  redemption  (not  being  the  mortgagee)  to  repay 
this  money  under  the  statute,  when  he  had  no  control  of 
and  no  real  interest  in  the  premises  at  the  time  the 
expenditure  was  made  by  petitioner. 

Samuel  J.  Noyes,  attorney,  and  of  counsel  for  receiver, 
respondent,  on  the  questions  involved  in  the  opinion  of 
the  general  term,  among  other  things  argued : — Section 
473  of  chapter  410  of  Laws  of  1882,  gives  to  a  person 
doing  the  work,  **  under  and  by  direction  of"  the  fire 
department,  the  right  to  bring  an  action  against  the 
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owner  for  the  cost  of  the  work  done  "  in  the  same  man- 
ner as  if  he  had  been  employed  to  do  the  said  work  by 
the  owner,"  &c.,  and  it  gives  no  specific  lien  on  the  prem- 
ises.    If  the  owner  had  employed  this  petitioner  to  do  the 
work,  he  would  have  had  the  right  to  bring  an  action  to 
enforce  the  ordinary  lien  of  a  mechanic,  and  nothing 
further.     He  might  have  sued  the  owner  in  a  simple 
action  of  assumpsit j  or  he  might  have  filed  a  mechanic's 
lien.     But  if  he  has  the  right  to  the  ordinary  mechanic's 
lien,  his  right  is  subordinate  to  all  prior  liens  and  incum- 
brances.    His  rights  are  subordinate  to  the  lien  of  the 
plaintiff's  mortgage  ;  and  the  funds  in  the  hands  of  the 
receiver  are  there  only  for  the  benefit  and  protection  of 
the  mortgage.     The  utmost  stretch  of  the  equity  powers 
of  the  court  in  such  a  case  would  possibly  extend  to  the 
right  to  apply,  in  a  proper  case,  for  a  portion  of  the  sur- 
plus moneys.     But  we  regard  the  rights  of  the  petitioner 
as  of  a  strictly  legal  character,  and  not  equitable.    He  has 
chosen  to  pursue  his  supposed  legal  remedy.    The  peti- 
tioner has,  therefore,  mistaken  his  remedy. 

By  the  Court. — ^Inoraham,  J. — ^Irrespective  of  the 
statute,  it  is  very  clear  that  the  petitioner  would  have  no 
claim  as  against  either  the  receiver  or  the  owner  of  the 
mortgaged  premises,  to  recover  the  amount  paid  for 
shoring  up  the  wall  of  the  house  on  the  said  premises. 
Petitioner  was  not  bound  to  protect  the  buildings  adjoin- 
ing the  land  on  which  he  was  building,  and,  as  long  as  he 
has  committed  no  trespass  upon  the  adjoining  property, 
he  was  not  liable  for  any  injury  caused  thereto.  If  the 
owner  or  those  interested  in  the  building  preferred  to  let 
it  fall  rather  than  to  take  the  necessary  steps  to  protect 
it,  the  petitioner  could  not  compel  them  to  do  anything 
to  their  own  property  by  doing  it  himself  and  then 
suing  to  recover  what  he  had  expended.  If  he,  under 
such  circumstances,  did  any  work  on  the  property 
of  others,  he  was  a  mei-e  volunteer,  and  in  the  absence 
of  an  express  or  implied  contract,  the  owner  of  the  prop- 
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erty  on  which  the  work  was  done  would  not  be  liable  to 
pay  for  such  work. 

The  petitioner,  however,  claims  that  he  is  entitled  to 
be  paid  for  the  expenses  incurred  by  him  in  protecting 
the  building  adjoining  the  property  on  which  he  was 
building,  by  virtue  of  section  473  of  the  statute  known  as 
the  Consolidation  Act  of  1882.  That  section  provides  that 
if  the  i)erson  or  persons  whose  duty  it  shaD  be,  under 
existing  laws,  to  preserve  or  protect  the  wall  of  a  build- 
ing from  injury,  shall  neglect  or  fail  so  to  do  after  notice 
from  the  fire  department,  the  department  may  enter  upon 
the  premises  and  take  such  steps  as  in  its  judgment  may 
be  necessary  to  make  the  same  secure  and  safe  at  the 
expense  of  the  persons  owning  the  building,  and  any  per- 
son doing  said  work  or  any  part  thereof  under  and  by 
direction  of  the  said  department  may  bring  and  maintain 
an  action  against  the  owner  or  owners  of  said  wall  or 
building  for  any  work  done  upon,  or  material  furnished, 
in  the  same  manner  as  if  he  had  been  employed  to  do  the 
work  by  the  said  owner  or  owners  of  said  premises. 

From  the  evidence  taken  before  the  referee,  it  would 
appear  that  the  parties  proceeded  under  this  section.  A 
notice  was  given  to  do  the  work  by  pasting  it  on  the 
buildings  and  serving  it  on  the  receiver  on  July  28,  1884, 
and  on  August  2,  1884,  the  agent  of  the  petitioner  was 
authorized,  under  the  provisions  of  this  section,  to  do  the 
work  necessary  to  make  the  walls  described  in  the  notice 
safe  and  secure,  and  prevent  the  same  from  becoming 
unsafe  or  dangerous,  and  under  that  authority  the  peti- 
tioner did  the  work  and  furnished  the  materials,  to  recover 
for  which  this  proceeding  is  brought. 

It  is  very  clear,  however,  that  this  section  would  not 
authorize  this  proceeding.  The  statute  creates  the  liabil- 
ity, and  the  remedy  must  be  confined  to  that  given  by 
the  statute,  that  is,  an  action  against  the  owner.  The 
receiver  is  not  the  owner  ;  he  is  simply  an  officer  of  the 
court  to  collect  the  rents  and  profits  of  the  mortgaged 
premises,  for  the  protection  of  the  mortgagee,  in  case  the 
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property  should  be  found  insufficient  to  pay  the  amount 
due  on  the  mortgage,  and  until  the  decree  of  foreclosure 
and  sale  under  it,  the  legal  title  is  still  in  the  mortgagor 
and  he  is  still  the  owner.  The  mortgagee  is  not  the  owner, 
and  it  does  not  appear  that  he  will  purchase  the  property 
at  the  sale,  under  the  decree,  or  that  he  will  ever  become 
the  owner  of  the  property. 

It  cannot  be  said,  therefore,  that  because  the  owner 
would  be  liable  in  an  action  as  if  he  had  made  an  agree- 
ment to  pay  for  the  work  done,  that  a  fund  for  the  bene- 
fit of  the  mortgagee  should  be  hable  to  pay  such  debt  of 
the  owner,  yet  the  only  liabihty  that  the  statute  imposes 
is  that  the  owner  shall  be  liable  to  the  persons  doing  the 
work,  as  if  he  had  made  a  contract  with  such  person  to 
do  such  work.  Xo  hen  on  the  property  is  created  by  the 
statute,  and  there  is  no  obligation  on  the  mortgagee  to 
pay.  If  it  appeared  that  there  would  be  any  balance  of 
the  money  in  the  hands  of  the  receiver  after  paying  the 
mortgage,  a  different  question  would  arise. 

It  is  not  claimed  by  the  appellant  that  there  is  any 
other  provision  of  the  statute  that  would  entitle  him  to 
the  relief  asked,  and  for  the  reason  stated,  we  think  the 
order  should  be  affirmed,  with  $10  costs  and  disburse- 
ments. 

Sedgwick,  Ch.J.,  concurred. 


GILBERT  PORTEOUS,  et  al.,  Respondents,  v.  FRAN- 
CIS W.  WILLIAMS,  ET  AL.,  Appellants. 

Contract^  cancellation  of ^  hy  acceptance  of  mhsequent  contract  tendered  on 
condition  of  cancellation  of  former— Agent^  conflicting  testimony  a»t^ 
authority  conferred — evidence  a$  to  object  principal  had  in  view  admi$- 
sihle. 

Where  one  of  Che  parties  to  a  contract,— «.  g.,  a  charter-party,— executed  a 
subsequent  one,  and  sent  it  to  the  other  party  with  a  letter  that  he  exe- 
cuted it  "the  former  being  canceled,"  to  which  that  other  replied  in 
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effect  that  the  former  contract  was  not  canceled ;  whereupon  he  who  sent 
the  subsequent  one,  replied  by  telegram,  in  substance,  that  former  con- 
tract, '*was  canceled,  or  I  would  not  have  signed  another.  Do  you  con- 
firm charter  upon  copy  sent  you  or  not  ?"  To  which  this  reply  came  by 
telegram  "  We  accept  charter  as  per  copies  sent  us,"  and  subsequently  one 
by  letter  confirming  the  copies  sent, — Held^  that  the  party  sending  the 
copies  of  the  subsequent  charter,  first  made  the  cancellation  of  the  former 
one  a  condition  of  being  bound  by  a  subsequent  one ;  which  condition 
was  accepted  by  the  other;  the  legal  effect  of  which  was  to  discharge  all 
parties  thereto  from  all  liabilities  and  obligations  thereunder  (By  Sedg- 
wick, Ch.  J.,  and  Ingkahax,  J.). 
In  the  case  at  her,  one  of  the  questicns  was  as  to  what  authority  was  given 
to  one  Card,  who  made  the  contract  sued  on,  as  agent  of  defendants.  The 
contract  sued  on  was  a  charter  party  whereby  a  chartered  vessel  was  to  pro- 
ceed to  Charleston  with  reasonable  dispatch,  subject  to  any  delay  caused 
by  the  perils  of  the  sea,  and  there  take  on  a  cargo  of  phosphate  rock,  to 
be  shipped  by  defendants.  Card  testified  to  a  certain  conversation  with 
the  acting  partner  of  defendant,  which,  as  testified  to  by  him,  gave  him 
authority  to  make  the  contract  as  sued  on.  The  acting  partner  testified 
that  in  that  conversation  an  April  shipment  only  was  spoken  of,  and  that 
the  conversation  had  reference  to  an  April  shipment  and  that  only.  Jffeldy 
that  evidence,  that  at  the  time  of  the  conversation,  defendants  had  in 
the  course  of  their  business,  made  a  contract  for  the  shipment  of  phos- 
phate rock  in  bulk,  in  the  month  of  April,  was  admissible  (By  Sedg- 
wick, Ch.  J.). 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  May  8,  1886. 

Appeal  by  defendants  from  judgment  entered  on  ver- 
dict in  favor  of  plaintiffs. 

The  facts  appear  in  the  opinion, 

« 

,  L.  H,  Arnold,  Jr. ,  attorney  and  of  counsel  for  appel- 
lants, on  the  questions  considered  in  the  opinion,  argued  : — 
I.  This  charter  party,  upon  which  the  respondents  base 
their  cause  of  action,  was  canceled  by  mutual  consent. 
This  appears  from  the  correspondence  between  Seager 
Brothers  and  Mr.  Card.  Mr.  Card  notified  Seager  Broth- 
ers by  letter,  dated  April  17, 1882,  that  the  appellants  were 
the  charteiyrs  under  the  charter  party  of  March  20,  and 
that  they  had  given  him  notice  that  if  the  * '  Limosa  '^  did 
not  arrive  in  time  for  an  April  shipment,  they  would  can- 
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eel  the  charter ;  and  he  added  that  he  would  cancel  the 
charter  if  the  steamer  did  hot  arrive  in  time.  On  April 
2,  Mr.  Card  wrote  again  as  follows  :  "  I  would  say  that 
Messrs.  Williams,  Black  &  Williams,  of  this  city,  are  in 
reality  the  charterers  of  the  S.  S.  ^Limosa'  and  are 
ready  and  willing  to  assume  all  the  responsibility  of  the 
charter  made  in  my  name,  belicTing  that  they  had  a  l^al 
right  to  cancel  the  charter,  in  which  opinion  I  concur.  If, 
however,  you  do  not  consider  them  as  the  charterers,  but 
look  to  me,  then  I  will  assume  the  responsibility,  and  now 
notify  you  that  I  cancel  the  charter  dated  March  20,  ulto, 
and  positively  refuse  to  load  the  S.  S.  *  limosa '  under 
the  same/'  The  offer  of  the  appellants  to  re-charter  was 
made  by  Card  to  the  Seagers  by  telegram,  and  by  letters 
dated  April  20,  21.  Seager  Brothers  replied  to  the  tele- 
gram by  letters  dated  April  21,  as  follows  :  "We  dedine 
as  already  informed  you  to  recognize  any  party  but  your- 
self in  the  matter  of  this  steamer's  charter  and  insist 
upon  performance  of  contract  as  per  charter  party."  And 
in  answer  to  the  letters  of  Mr.  Card  dated  April  21  and 
22,  Seager  Bros,  tel^raphed  that  they  would  accept  the 
offer  of  twenty  shillings  and  hold  Card  liable  for  difference 
in  freight  between  the  two  charters.  To  this  Mr.  Card 
replied  * '  I  confirm  my  letters  April  21  and  22.  I  make 
your  firm  offer  *  Limosa '  twenty  shillings,  lay  days  and 
other  conditions  same  as  in  canceled  charter  party,  dated 
March  20."  Seager  Brothers  replied:  "Your  yester- 
day's telegram  received.  We  accept  without  prejudice  to 
the  rights  of  either  psLriy  on  previous  charter  party.  Ves- 
sel ready  to  sail  to-day.  Confirm  immediately  otherwise 
shall  charter  *  Limosa'  for  your  account."  From  the 
foregoing  correspondence  it  is  clear  that  Mr.  Card  did  not 
intend  to  agree  to,  nor  did  he  in  fact  agree  to,  any  reser- 
vations of  the  respondents'  rights  under  the  first  charter 
party.  The  telegram  of  April  25,  did  not  constitute  the 
contract,  for  it  left  essential  matters  affecting  the  rights 
of  the  parties  open  for  further  consideration ;  and  Card 
expressly  stated  in  it,  while  confirming  Seager's  telegram, 
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that  he  would  send  copies  of  the  charter  party  that  night. 
Until  that  charter  party  was  received  and  its  contents 
known  to  Seager  Bros.,  and  until  it  was  accepted  by  them, 
neither  Seager  Brothers  nor  Card  was  bound  by  what  had 
passed  between  them  (Brown  v.  N.  Y.  Central  R.  R.  Co., 
44  N.  Y.  79 ;  Beach  v.  E.  R.  Co.,  37  Ih.  457;  Renard  v. 
Sampson,  12  lb.  661).  The  evidence  shows  that  Seager 
Bros.,  accepted  the  new  charter  party,  containing  new  pro- 
visions, (viz  :  providing  for  a  May  shipment),  on  condition 
that  the  first  charter  party  was  canceled  without  any 
reservation,  and  that  the  appellants  re-chartered  on  those 
terms.  This  constituted  the  contract  and  released  not 
only  the  appellants,  but  Card,  from  all  liability  under  the 
first  charter  party  (Lattimore  v.  Harsen,  14  Johns.  329  ; 
Green  t.  Green,  9  Cow.  50 ;  Dearborn  v.  Cross,  7  lb. 
48  ;  Holmes  v.  Doane,  9  Cush.  135  ;  Monroe  v.  Perkins, 
9Pecfc.  298  ;  Blood  v.  Enos,  12  Vt.  625). 

n.  The  court  also  erred  in  excluding  the  evidence  that 
the  appellants  needed  a  ship  for  an  April  shipment  and 
as  the  effect  of  their  not  getting  one.  The  rulings  of  the 
justice  on  these  points  prevented  the  appellants  from 
showing  the  obligations  they  had  assumed,  which  were 
the  foundation  of  their  employment  of  Card  as  their 
broker,  and  thus  a  part  of  the  res  gestm.  In  view  of  the 
conflict  of  evidence  between  Card  and  Mr.  Williams,  this 
worked  a  serious  injury  to  the  appellants. 

E.  B,  Convers,  attorney  and  of  counsel  for  respond- 
ents, on  the  questions  considered  in  the  opinion,  argued  : 
— I.  It  is  apparent  from  the  correspondence  that  the 
parties  were  making,  as  the  court  below  said,  "a  subse- 
quent agreement  which  was  without  prejudice  to  the 
rights  of  either  party,  and,  therefore,  only  went  in  dim- 
inution of  damages/' 

n.  No  'Walid  contract"  was  necessary  to  reserve  the 
plaintiffs'  rights  imder  the  first  charter.  The  defendants' 
absolute  i^fusal  to  load  thereunder  relieved  the  defend- 
ants from  the  duty  of  making  tender  of  the  vessel  under 
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the  same,  and  gave  rise  to  a  cause  of  action  at  once. 
When,  therefore,  the  agent  could  obtain  no  higher  rate 
for  the  vessel  elsewhere,  and  re-chaitered  her  to  the 
defendants,  the  plaintiffs'  cause  of  action  under  the  first 
charter  had  accrued,  and  the  only  effect  of  the  second 
charter  was  to  reduce  that  cause  of  action  by  twenty 
shillings  per  ton.  So  far  from  requiring  a  valid  contract 
to  reserve  their  rights,  it  would  be  necessary,  in  order  to 
sustain  defendants'  contention,  to  give  evidence  of  an 
express  waiver  of  them. 

Sedgwick,  Ch.  J. — ^The  action  was  by  the  owners  of 
the  steamship  *'  Limosa,"  against  the  defendants  as  char- 
terers, for  an  alleged  breach  in  not  loading  as  provided  by 
the  charter.  The  charter  was  not  made  by  the  defend- 
ants, nor  did  their  names  appear  as  charterers.  The 
plaintiffs'  names  did  not  appear  as  principals  on  the 
charter.  They  were  represented  by  their  agents,  Seager 
&  Brothers.  One  Card  appeared  to  be  the  charterer.  It 
was  claimed  by  the  plaintiffs  that  Card  acted  as  the  agent 
of  the  defendants.  The  defendants  did  business  in 
Charleston,  South  Carolina.  Seager  &  Brothers  did  busi- 
ness in  New  York.  The  charter,  as  it  was  constnied  by 
the  plaintiffs,  provided  that  the  "Limosa"  should  pro- 
ceed to  Charleston  with  all  reasonable  dispatch,  Eubject 
to  any  delay  caused  by  the  perils  of  the  sea.  It  did  not 
provide  for  readiness  to  take  an  April  shipment  at 
Charleston. 

On  the  trial  the  plaintiffs  took  the  position  that  Card 
was  authorized  to  make  the  charter  as  it  was.  Card  tes- 
tified that  he  was  thus  authorized.  The  defendants  took 
the  position  that,  in  the  conversation  which  Card  testified 
to  as  the  authority,  the  partner  acting  for  them  had 
referred  to  obtaining  a  vessel  for  an  April  shipment,  and 
no  other.  They  also  claimed  that  the  arrangement  was 
that  they  were  to  take  a  vessel  from  Card,  and  not  that 
Card  should  bind  them  to  third  parties,  of  whom  Card, 
acting  as  broker  for  defendants,  should  charter  the  vessel! 
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The  acting  partner  testified  as  a  witness  that  he  had 
spoken  only  of  a  vessel  for  an  April  shipment.  When 
the  case  went  to  the  jury,  the  single  question  of  fact  left 
to  them  was  the  nature  of  the  conversation  between  Ceird 
and  the  acting  partner,  as  to  which  they  were  in  conflict. 
When  the  acting  partner  was  on  the  stand,  the  counsel 
for  defendant  asked  him  questions  appropriate  to  elicit 
testimony  that  at  the  time  of  the  conversation  the 
defendants  had,  in  the  course  of  their  business,  made  a 
contract,  or  contracts,  for  the  shipment  of  phosphate 
rock,  in  bulk,  in  the  month  of  April.  The  cargo  of  the 
vessel  to  be  chartered  was  to  be  phosphate  rock.  The 
court,  on  objection,  excluded  these  questions. 

In  the  conflict  of  witnesses,  a  relevant  subject  of 
inquiry  by  the  jury  was  the  motive  of  the  defendants — 
the  reason  for  their  action.  In  determining  the  probabil- 
ities of  the  testimony,  and  the  credibility  of  the  witnesses, 
it  was  a  sound  argument  that  the  declarations  of  the  acting 
partner  conformed  to  the  object  he  had  in  view,  and  this 
would  be  shown  by  the  kind  of  need  the  defendants  had 
for  facilities  to  ship  goods ;  that  is,  whether  it  was  for 
their  interest  to  ship  the  goods  in  April,  or  whether  they 
could  wait  indefinitely.  As  the  jury  might  have  been 
materially  affected  by  the  proof  of  the  facts,  judgment 
upon  the  verdict  should  be  set  aside. 

Other  questions  made  at  the  trial  call  for  further  con- 
sideration, for  the  purposes  of  the  new  trial  that  must  be 
had. 

In  the  month  of  April,  the  "  Limosa  "  arrived  at  New 
York,  so  seriously  damaged  from  a  disaster  at  sea,  that  it 
was  judged  by  Card  and  the  defendants,  to  whom  report 
was  made  of  her  condition,  that  the  making  of  the  neces- 
sary repairs  would  keep  her  at  New  York  so  long,  that 
she  could  not  be  at  Charleston  in  time  to  take  a  cargo  in 
the  month  of  April.  There  was  testimony  for  the  defend- 
ants, that  until  after  this  action  was  begun  they  never 
knew  the  terms  of  the  charter.  They,  thinking  it  pro- 
vided for  taking  a  cargo  in  April,  upon  hearing  of  the 
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disaster^  told  Card  that  they  would  not  take  the  vessel. 
Card  wrote  to  Seager  &  Brothers,  that  his  principals  can- 
celed the  policy,  and  bargaining  began  about  a  new 
charter  to  be  made  for  the  same  kind  of  cargo  for  ship- 
ment in  May.  Card  insisted  that  the  making  of  the  new 
charter  should  be  upon  condition  of  the  cancellation  of 
the  one  in  suit  here.  Seager  &  Brothers  insisted  that  the 
making  of  the  new  charter  should  leave  unaffected  the 
rights  of  the  parties  under  the  old  charter.  Before  the 
matter  was  closed,  Card  sent  to  Seager  Brothers  four 
copies  of  the  proposed  new  charter  of  the  '*Limosa" 
signed  by  himself,  with  an  accompanying  letter  in  which 
he  stated  at  the  close,  "I  now  beg  to  confirm  charter 
made  to-day,  the  former  being  canceled,  and  send  you 
herewith  four  copies  of  charter."  The  proposed  charter 
contained  a  provision  for  a  May  shipment.  Seager  Brothers 
by  telegram  insisted  on  erasing  this  provision,  and  said  that 
the  last  sentence  of  his  letter  inclosing  the  copies  was 
contrary  to  the  agreement — the  former  charter  not  being 
canceled.  The  matter  at  that  point  was  open,  neither 
party  being  bound.  On  April  27,  Card  wrote,  after  refer- 
ring to  the  last  communication  from  Seager  Brothers,  "  As 
I  don't  exactly  understand  what  you  mean  by  this  tele- 
gram, I  am  wiring  you  this  evening  by  night  message  as 
follows,  in  order  to  ascertain  what  you  are  going  to  do  in 
the  matter,  '  Limosa '  charter  dated  March  20,  was  can- 
celed or  I  would  not  have  signed  another.  Do  you  con- 
firm charter  dated  April  25,  as  per  copies  sent  you,  or 
not."  This  conditioned  Card  being  bound  by  the  charter 
he  sent,  upon  the  other  party  agreeing  to  cancel  the 
charter  in  this  action.  The  next  day  Seager  Brothers 
telegraphed  *  *  We  accept  *  Limosa '  charter  as  per  copies 
sent  to  us,"  and  in  a  letter  of  28th  acknowledged  the 
receipt  of  Card's  telegram  and  confirmed  the  copies  of  the 
charter  sent  by  Card.  This  was  an  acceptance  of  the  con- 
dition referred  to  and  canceled,  as  they  called  it,  the  first 
charter.  The  legal  effect  was  that  the  plaintiffs,  through 
their  agents,  Seager  Brothers,  for  a  consideration,  dis- 
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charged  whoever  was  liable^n  the  charter  from  its  obli- 
gation to  them. 

It  further  appears  that  there  was  a  question  of  fact,  as 
to  whether  the  plaintiff  had  not  elected  finally  to  hold 
Card  upon  the  charter,  and  not  to  look  to  defendants  as 
undisclosed  principals. 

Judgment  reversed,  new  trial  ordered,  with  costs  to 
abide  event. 

Ingraham,  J.  (Concurring) — I  concur  on  the  ground 
that  the  charter  sued  on  was  canceled  and  discharged. 


ANNA  BARRY,   Appellant,  v,  HAMBURGBREMEN 
FIRE  INSURANCE  CO.,  Respondent. 

Fire  insurance —  Clause  in  policy  against  transfers. 

Where  a  policy  of  fire  insurance  contains  a  clause  avoiding  the  policy  in 
case  of  a  sale,  transfer,  or  change  in  title  or  possession,  by  voluntary 
conveyance  ivithout  consent,  a  deed  absolute  in  form,  although  intended 
and  given  as  a  security  for  a  debt,  whether  such  intention  is  evidenced 
by  a  written  defeasance,  dehors  the  deed,  or  by  an  oral  arrangement  in 
the  nature  of  a  defeasance  accompanying  the  conveyance,  constitutes  a 
transfer  or  change  in  title  by  voluntary  conveyance  within  the  clause, 
and  avoids  the  policy. 

Before  Sedgwick,  Ch.  J.,  Truajx  and  O'Gorman,  J  J. 

Decided  May  8,  1886. 

Appeal  by  plaintiff  from  judgment,  entered  upon  ver- 
dict for  defendant,  directed  by  the  court. 

The  action  Vas  upon  a  poHcy  of  insurance  which 
insured  against  loss  by  fire  *^  Julia  Clark,  as  owner — ^loss, 
if  any,  payable  to  Anna  Barry,  mortgagee."  The  policy 
by  its  terms  became  void,  "if  the  property  be  sold  or 
transferred,-  or  any  change  take  place  in  the  title  or  pos- 
session, whether  by  legal  process,  judicial  decree,  or  vol- 
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untary  transfer  or  conveyance,  without  the  consent  of 
this  company  written  hereon." 

Julia  Clark,  with  the  consent  of  the  company,  con- 
veyed the  property  in  fee  to  Maria  Sleight.  The  defend- 
ant indorsed  upon  the  poUcy,  "This  company  hereby 
agrees  to  recognize  Maria  Sleight  as  owTier."  On  the 
trial,  defendant  proved  that  Maria  Sleight  executed  and 
deUvered  a  conveyance  of  the  premises,  apparently  in  fee, 
to  Michael  Moloughney,  and  that  afterwards  Moloughney 
executed  and  delivered  a  Uke  deed  to  John  H.  Corwin. 
Both  deeds  were  recorded.  The  plaintiff  then  offered  to 
prove  that  Maria  Sleight,  at  the  time  of  the  deed  made  by 
her,  was  indebted  in  a  certain  sum  to  Moloughney,  the 
grantee,  and  that  the  absolute  conveyance  in  form  was 
intended  by  both  parties  to  be  only  security  for  the  pay- 
ment of  the  indebtedness  ;  and  also  offered  to  prove  that 
Maria  Sleight,  being  also  indebted  to  Corwin,  the  grantee 
of  Moloughney,  procured  Moloughney  to  reUnquish  his 
security,  under  the  deed  to  him,  and  to  execute  to  Corwin 
the  deed  made  to  him,  which,  although  absolute  on  its 
face,  was  intended  to  be  only  a  security  for  the  payment 
of  the  indebtedness  to  Corwin.  The  plaintiff  also  offered 
to  show  that  Maria  Sleight  remained  in  possession  down 
to  the  action.  Upon  the  objection  of  the  defendant  that 
such  proof  would  be  inadmissible,  the  com-t  sustained  the 
objection,  and  directed  a  verdict  for  defendant.  To  this 
the  plaintiff  excepted. 

D.  McLean  Shaw,  attorney,  and  of  counsel,  and  W. 
E.  Osborriy  of  counsel  for  appellant,  on  the  questions 
considered  in  the  opinion,  argued  : — I.  A  deed  though  in 
form  an  absolute  conveyance,  yet  in  fact  intended  and 
given  only  as  security  for  a  debt,  is  a  mortgage,  and  is 
therefore  not  a  *' transfer  or  conveyance,"  or  a  "sale  or 
transfer  of  the  property,"  nor  does  it  change  the  title 
(Howe  V.  Keteltas,  46  N.  Y.  605  ;  Odell  v,  Montross,  68 
lb.  499  ;  Dunham  v.  Dey,  15  John.  555  ;  Clark  v.  Henry, 
2  Cotv.  322 ;  Murray  v.  Walker,  31  N.  Y.  401 ;  Carr  v. 
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Carr,  5216.  251 ;  Walton  v.  Cronly's  Admr.,  14  Wend.  63). 
A  distinction  should  here  be  noted  between  mortgage  and 
a  trust,  the  courts  holding  that  while  a  deed,  absolute  in 
form,  may  be  shown  to  have  been  intended  as,  and  should 
therefore,  have  the  effect  only  of  a  mortgage,  a  trust  in 
favor  of  the  grantee  in  such  deed  cannot  be  established  by 
parol  (Sturtevant  v.  Sturtevant,  20  iV.  F.  39).  ''Under 
the  Code  of  Procedure,  parol  evidence  is  admissible  to 
show  that  the  assignment  of  a  lease  though  absolute  in 
terms,  was  intended  as  a  mortgage "  (Despard  v.  Wal- 
bridge,  15  N.  F.  374). 

II.  The  court  upon  the  trial  of  this  cause,  held  in  sub- 
stance, that  because  these  deeds  were  absolute  upon  their 
face,  therefore,  they  constituted,  per  56,  both  a  transfer, 
and  a  change  of  title  within  the  meaning  of  the  policy, 
aWhough  we  were  able  to  prove  and  should  prove,  that 
they  were  in  fact  given,  and  intended  as  mortgages  only, 
thus  applying  to  a  policy  of  insurance  a  different  rule  of 
construction,  and  to  the  words  used  therein,  a  more 
restricted  interpretation  and  meaning  than  are  applicable 
to  other  kinds  of  contracts.  That  this  was  clear  error 
was  conclusively  shown  by  the  decision  of  the  court  of 
appeals  in  the  case  of  Hodges  v.  Tennessee  Marine  &  Fire 
Ins.  Co.  (8  N.  Y.  416). 

Salomon  &  Dulon,  attorneys,  and  Edward  Salomony 
of  counsel  for  respondent,  on  the  questions  considered  in 
the  opinion,  argued  : — The  deeds  of  conveyance,  absolute 
upon  their  face,  were  both  a  "transfer"  and  a  "change 
of  title "  of  the  property  insured  which  terminated  the 
policy,  although  given  to  secure  debts  (Stoddard  v.  Eotton, 

5  Bosw.  378).  The  clause  in  question  is  that  if  any  change 
take  place  in  the  title  or  possession,  the  policy  shall 
become  void.  Certainly,  these  conveyances  were  changes 
of  title,  and  were  intended  as  such,  although  as  security 
for  debts.  The  plaintiff's  counsel  in  the  court  below 
relied  much  upon  the  case  of  Hodges  v.  Tennessee  Marine 

6  Fire  Ins.  Co.  (8  N.  Y.  416).    The  decision,  however,  is 


252  BARRY  «.  HAMBURG-BREMEN  FIRE  INS.  CO. 

Respondent's  points. 

only  to  the  effect  that  an  absolute  conveyance  given  as 
security  for  a  debt  still  leaves  in  the  grantor  an  insurable 
interest.  That  is  not  the  question  in  the  case  at  bar.  So 
the  other  cases  which  hold  as  the  established  doctrine  in 
this  state,  that  in  equity,  parol  evidence  may  be  admitted 
to  show  that  a  deed,  absolute  upon  its  face,  was  intended 
as  security,  do  not  help  the  plaintiff's  case,  because,  while 
under  them,  it  might  be  proper  to  show,  that  notwith- 
standing the  conveyance  and  transfer  of  her  legal  title, 
Mi's.  Sleight  retained  a  certain  equitable  interest  in  the 
property,  those  cases  are  very  far  from  establishing  the 
doctrine  that  an  actual  transfer  of  a  legal  title  is  not  a 
change  of  title  tmder  the  provisions  of  the  policy  in 
question.  Although  there  has  probably  been  no  direct 
adjudication  upon  the  precise  point  here  presented,  yet 
the  following  authoritative  adjudications  strongly  bear 
upon  it  :  Oakes  v.  Manufacturers'  Fire  &  Marine  Ins.  Co., 
131  Mass,  161  ;  Tomlinson  v.  Monmouth  Mut.  Fire  Ins. 
Co.,  67  Me.  232  ;  Foote  v,  Hartford  Ins.  Co.,  119  Mass. 
259  ;  Farmer's  Ins.  Co.  v.  Archer,  36  Ohio  State  Rep.  608 ; 
Savage  v.  Howard  Ins.  Co.,  and  Savage  v.  Long  Island 
Ins.  Co.,  52  N.  T.  502.  The  case  of  Hitchcock  v.  North- 
western Ins.  Co.  (26  N.  Y.  68),  referred  to  in  the  foregoing 
case,  turned  upon  a  provision  in  the  policy  that  it  should 
be  void  in  case  of  transfer  or  termination  of  the  interest 
of  the  assured  in  the  property  insured,  and  as  the  plaint- 
iff, after  the  conveyance,  retained  an  insurable  interest 
under  the  mortgage,  there  was  no  breach  of  the  condition. 
In  Kitts  V.  Massasoit  Ins.  Co.  (56  Barh.  177),  the  case  of 
Hitchcock  V.  Northwestern  Ins.  Co.,  was  wrongly  under- 
stood and  applied.  The  distinction  between  a  termination 
of  the  insurable  interest  and  a  change  of  title  was  not 
borne  in  mind.  Van  Deusen  v.  Charter  Oak  Fire  &  M. 
Ins.  Co.  (1  Roh.  55),  and  Hennesy  v.  Manhattan  Fire  Ins. 
Co.  (28  Hun^  98),  were  simple  mortgage  cases,  the  mort- 
gagors remaining  in  possession,  and  in  so  far  as  the 
language  of  the  courts  argtiendOy  seems  to  be  opposed  to 
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that  of  the  court  of  appeals  in  Savage  v.  Howard  Ins. 
Co.,  the  latter  must  prevail. 

Per  Curiam. — ^The  learned  counsel  for  appellant  in 
support  of  the  exception  to  the  ruling,  excluding  the  evi- 
dence offered,  took  the  ground  that  a  deed  although  in 
form  an  absolute  conveyance,  yet  in  fact  intended  and 
given  only  as  a  security  for  a  debt,  is  a  mortgage.  This 
is  not  formally  or  strictly  correct.  The  instrument  of 
conveyance  in  its  own  nature  is,  and  cannot  but  be  what 
it  purports  to  be,  namely,  a  conveyance.  The  written 
defeasance,  dehors  the  conveyance,  or  the  oral  arrange- 
ment in  the  nature  of  a  defeasance,  coupled  with  the  con- 
veyance make  the  mortgage,  but  the  defeasance  does  not 
vary  the  terms  of  the  conveyance.  In  Horn  v.  Ketaltas 
(46  N.  Y.  610),  the  opinion  says :  **  The  rule  does  not  con- 
flict with  that  other  rule  which  forbids  that  a  deed  or 
other  instrument  shall  be  contradicted  or  varied  by  parol 
evidence."  It  has  never  been  doubted  that  the  case  of 
Webb  V.  Rice  (1  Bill,  606),  declared  the  law  of  this  state 
that  *  *  oral  evidence  is  not  admissible  in  a  court  of  law  to 
show  that  a  deed  absolute  on  its  face  was  intended  as  a 
mortgage."  It  was  only  in  courts  of  equity,  that  such 
evidence  was  admitted  for  such  a  purpose.  Courts  of 
equity  did  not  attempt  to  destroy  or  vary  the  legal  right, 
excepting  that  enforcing  equitable  obligations  they  pro- 
ceeded to  compel  the  defendant  to  use  the  legal  right  in 
an  equitable  way.  Through  the  conveyance,  the  grantee, 
as  mortgagee,  held  the  legal  title,  or  he  held  nothing,  but 
equitably  he  was  bound  to  use  that  legal  title  only  for  the 
payment  of  the  debt,  and  beyond  this  to  hold  it  for  the 
use  of  the  grantor  or  mortgagor.  Any  other  use  would 
be  fi'audulent  and  inequitable. 

In  Strong  v.  Stewart  (4  Johns.  Ch,  166),  the  chan- 
cellor decreed  that  the  plaintiff  had  a  right  to  redeem 
"on  the  strength  of  the  authorities,  and  on  the  proof  of 
the  loan,  and  of  the  fraud  on  the  part  of  the  defendants  in 
attempting  to  convert  a  mortgage  into  an  absolute  sale." 
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The  authorities  that  were  cited  went  on  the  ground  that 
equitable  obligations  were  to  be  enforced  and  fraud  pre- 
vented. They  were  not  all  cases  of  absolute  conveyan- 
ces, with  oral  proof  that  they  were  intended  as  security 
for  indebtedness.  In  Cotterell  v.  Purchase  {Cases  Temp, 
Talbot^  63),  the  chancellor  said,  "they  who  take  a  con- 
veyance of  an  estate  as  a  mortgage,  without  any  defeas- 
ance are  guilty  of  a  fraud, "  meaning  no  doubt,  that  it  was 
a  fraud  to  claim  an  absolute  estate*  In  Maxwell  v, 
Moimtacute  {Pre.  in  Ch.  [Finch']  526),  '^So  when  a  man 
treated  to  lend  money  on  a  mortgage  and  the  conveyance 
proposed  was  an  absolute  deed  from  the  mortgagor  and  a 
deed  of  defeasance  from  the  mortgagee,  and  after  the 
mortgagee  had  got  the  conveyance,  he  refused  to  execute 
the  defeasance,  yet  my  Lord  Nottingham  decreed  it 
against  him,  on  the  fraud  after  the  statute.''  In  Walker 
V.  Walker  (2  Atk.  98),  it  was  decided  that  the  de- 
fendant may  be  admitted  to  read  parol  evidence  to  rebut 
an  equity  set  up  by  the  bill.  It  was  said,  '*  Suppose  a  per- 
son who  advances  money  should,  after  he  has  executed," 
meaning  received,  "the  absolute  conveyance,  refuse  to 
execute  the  defeasance,  will  not  this  court  relieve  against 
such  fraud  ? "  In  Young  v.  Paacky  (2  Atk,  256),  '*  there 
have  been  many  cases  even  since  the  statute  of  frauds, 
where  a  person  has  obtained  an  absolute  conveyance  from 
another,  in  order  to  answer  one  particular  purpose,  but 
has  afterwards  made  a  use  of  it  for  another,  that  this 
court  has  relieved  under  the  head  of  fraud,  for  a  practice 
of  this  sort  is  a  deceit  and  fraud,  which  this  court  ought 
to  relieve  against."  A  large  mass  of  authorities  is  given 
in  TT7i.  &  Tudor's  L.  Cos.  Eq,  vol.  2,  1986,  to  support 
the  proposition  that  '  *  such  evidence  does  not  contradict 
the  instrument  or  prevent  it  from  passing  the  legal  title, 
but  simply  establishes  the  existence  of  a  superior  equity 
which  the  grantee  is  not  at  Uberty  to  disregaixi." 

It  will  follow,  then,  that  the  legal  title  to  the  house 
insured  did  pass  from  Sleight  to  Moloughney,  and  again 
from  Moloughney  to  Corwin.     A  change  took  place  in 
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the  title,  although  Moloughney  and  Corwin  may  have 
been  equitably  bound  to  use  that  title  only  as  security  for 
the  payment  of  debts.  The  poUcy  became  void,  as  its 
terms  provided  it  should,  if  there  were  any  change  in  the 
title.  It  does  not  seem  that  Hodge  v.  Tennessee  M. 
&  F.  Ins.  Co.  (8  N.  F.  416)  calls  for  a  different  conclu- 
sion. The  question  of  the  case  was,  in  the  opinion  of  the 
court,  whether  the  person  originally  insured  had,  at  the 
time  he  assigned  the  policy  to  the  plaintiff,  an  insurable 
interest.  Contemporaneously  with  the  assignment  of  the 
policy,  the  assignor  conveyed  to  the  plaintiff  the  insured 
premises  by  a  deed,  absolute  upon  its  face.  It  was  ' 
assumed  that  if  this  deed  carried  with  it  all  the  assignor's 
interest  in  the  premises,  the  policy  fell.  The  court  of 
appeals  allowed  the  plaintiff  to  show  by  oral  evidence 
that  the  conveyance  was  intended  to  be  security  for  a 
debt  to  the  plaintiff,  and  held  that  then  it  appeared  that 
there  remained  in  the  assignee  some  interest  in  the  prop- 
erty. It  is  consistent  with  this  that  the  title  had 
changed,  but  because  the  plaintiff's  right  to  use  that  title 
was  of  a  limited  kind,  the  assignor  had  the  interest  out- 
side of  that  limited  use.  The  poUcy*did  not  provide  that 
it  should  be  void  upon  a  mere  change  of  the  title. 

Judgment  aflSrmed,  with  costs. 


CARE  &  HOBSON  (Limited)  v.  ANN  J.  A.  STERLING. 

UndertaJcing  on  arresU  invalid  as  a  statutory  undertaking. — ^^Final  judg^ 
msnV* — meaning  of  the  phrase  as  used  in  such  undertaking — Rights 
and  liabilities  of  the  undertaker. 

The  final  judgment,  to  the  mandate  issued  on  which  the  party  executing 
the  undertaking  undertakes  that  the  arrested  party  shall  render  himself 
amenable,  is  a  judgment  upon  the  very  claim  on  which  the  order  of 
arrest  was  made,  as  it  was  presented  by  that  order.  Consequently,  no 
liability  arises  on  such  an  undertaking,  out  of  the  failure  of  the  defend- 
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ant  to  render  himself  amenable  to  a  mandate  issued  on  a  judgment  rend 
ered  not  only  for  that  claim,  but  also  for  a  claim  not  then  made. 
A  fortiorij  no  liability  arises  when  the  additional  claim,  for  which  judg- 
ment was  rendered,  is  founded  on  a  cause  of  action  not  originally  con- 
tained in  the  complaint,  but  inserted  therein  by  amendment  made  under 
the  order  of  the  court,  after  defendant's  defense  in  answering,  and  aftei 
the  time  to  amend  as  of  course  had  expired. 

Before  Sedgwick,  Oh.  J.,  FREEDMANand  Ingraham,  JJ. 

Decided  May  3,  1886. 

Exception  taken  by  plaintiff  to  the  dismissal  of  com- 
plaint, at  trial  term,  before  a  jury,  ordered  to  be  heard  in 
the  first  instance  at  general  term. 

The  facts  appear  in  the  opinion. 

John  L.  Logan,  attorney  and  of  counsel  for  plaintiff, 
as  bearing  on  the  questions  considered  in  the  opinion, 
argued  : — The  law  seems  to  be  settled  that  the  bail  cannot 
impeach  the  judgment  obtained  against » the  principal 
except  by  application  upon  the  judgment  itself  (Jewett  v. 
Crane,  35  Barb.  208  ;  Burnel  v.  Lynch,  44  N.  Y.  162). 

• 

L.  Laflin  Kellogg j  attorney  and  of  counsel  for  defend- 
ant, as  bearing  on  the  questions  considered  in  the  opinion, 
argued  : — The  plaintiff  cannot  recover  in  the  case,  for  the 
reason  that  the  judgment  against  the  defendant  Holt,  in 
the  action  in  which  the  arrest  was  granted,  is  illegal  and 
void.  The  complaint  in  that  action  asked  judgment  for 
$7,000  and  interest.  Judgment  was  entered  by  order  of 
the  court  for  $13,618.66,  with  interest  from  April  3,  1882, 
or  an  increase  of  $6,618.66.  This  judgment  was  given  by 
default.  The  defendant  Holt  never  appeared.  It  is 
claimed  that  this  judgment  is  illegal  and  void.  It  is  dis- 
tinctly provided  in  the  Code,  that  **  where  there  is  no 
answer,  the  judgment  shall  not  be  more  favorable  to  the 
plaintiff  than  that  demanded  in  the  complaint  {Code  Civ, 
Pro.  %  1207).  A  judgment  granting  relief  not  demanded 
in  the  complaint  is  not  merely  irregular  but  void  or  void- 
able for  want  of  authority  in  the  court  to  render  it  (Sim- 
onson  V.  Blake,  12  Abb.  331 ;  Andrews  v.  Monilaus,  8  Hun, 
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65  ;  Bartlett  v.  Holmes,  12  lb.  39S  ;  Ilurd  v.  Leavensworth, 
1  a  B.  N.  S.  278  ;  Briggs  v.  Oliver,  68  N.  Y.  336 ;  Ai-gall 
V.  Pitts,  78  lb.  243).  It  is  held  that  this  provision  was 
intended  in  favor  of  persons  who  are  defendants  and  who 
are  interested  in  the  defense  of  the  action  (Peck,  as  Trus- 
tee V.  N.  Y.  &  N.  J.  R.  R.  Co.,  85  N.  Y.  246).  In  case  of 
a  lack  of  jiu-isdiction  in  the  body  to  make  the  decision, 
the  decision  may  be  attacked  whenever  it  is  asserted,  for 
if  there  was  no  authorized  body  or  court  there  could  be 
no  authorized  decision  (Osterhaudt  v.  Hyland,  27  Hun, 
167  ;  Lange  v.  Benedict,  73  N.  Y.  12).  It  thus  appears 
that  the  judgment  as  entered  was  wholly  beyond  the  jur- 
isdiction of  the  court.  This  judgment  was  preliminary  to 
the  issuance  of  the  executions.  The  executions  could  not 
be  issued  until  the  judgment  had  been  duly  rendered. 
It  Tvas  not  duly  rendered  or  entered  or  given  by  the  court 
as  pleaded  in  the  complaint,  for  the  reason  that  the  court 
had  no  jurisdiction  to  render  such  a  judgment.  This 
defendant  was  interested  in  it,  for  she  could  not  be  held 
liable  on  her  undertaking  until  judgment  had  duly  and 
regularly,  within  the  jurisdiction  of  the  court,  been  had 
against  this  defendant.  Her  rights  were  injured  by  this 
judgment,  because  she  would  have  been  entitled  to  have 
had  the  amounts  paid  by  the  defendant  Holt  to  the  plaint- 
iff, as  alleged  in  its  complaint,  $2,381.20,  taken  out  of  the 
original  sum,  for  which  he  was  sued,  in  contradistinction 
from  having  them  taken  out  of  the  enlarged  sum.  The 
court  was  wrong  in  its  admission  of  this  judgment-roll, 
upon  the  objection  of  the  defendant's  counsel,  and  under 
his  exception,  while  it  was  right  in  dismissing  the  com- 
plaint upon  this  as  one  of  the  grounds. 

Per  Curiam. — The  action  was  upon  an  undertaking 
signed  by  the  defendant.  In  an  action  by  the  present 
plaintiff  against  one  Holt,  an  order  for  the  arrest  of  Holt 
had  been  executed,  and  the  undertaking,  it  will  be 
assumed,  was  given  to  secure  the  release  of  Holt  from 
custody.    The  order  of  arrest  recited  that  the  '^  ground  of 
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the  arrest  is  the  embezzleineiit  and  appropriation  to  his 
own  use,  by  the  said  defendant,  of  funds  belonging  to 
said  plaintiff,  amounting  to  about  $7,000."  The  under- 
taking provided,  after  referring  to  the  order  of  arrest 
"that  the  above  named  defendant,  arrested  as  aforesaid, 
shall  at  all  times  render  himself  amenable  to  any  man- 
date which  may  be  issued  to  enforce  a  final  judgment 
against  him  in  the  action." 

The  complaint  in  the  action  against  Holt  alleged  "that 
he  appropriated,  of  the  funds  belonging  to  said  plaintiff, 
to  his  own  use,  sums  equal  in  amount  to  $7,000,"  and 
demanded  judgment  "  for  the  sum  of  $7,000."  Holt  did 
not  appear  in  the  action  and  an  order  of  reference  was 
made  '  *  to  take  proof  as  to  the  truth  of  the  all^ations  of 
the  complaint."  The  testimony  before  the  referee  dis- 
closed that  the  defendant  had  embezzled  other  amounts 
than  such  as  composed  the  sum  of  $7,000,  demanded  in 
the  complaint,  and  that  the  aggregate  of  the  embezzle- 
ments was  $13,618.66,  and  this  amount  was  reported  as 
proved.  On  the  report  and  an  affidavit,  an  order,  ex 
parte  was  made  * '  that  the  complaint  be  amended  so  as  to 
entitle  the  plaintiff  to  recover  $13,618.66  .  .  and  judg- 
ment is  hereby  ordered  to  be  entered  in  conformity  with 
the  report  of  said  referee."  Judgment  was  accordingly 
entered.  Execution,  first  against  the  property,  and  then 
against  the  person  of  the  defendant  Holt  was  issued,  and 
return  made  to  the  former  *'  no  personal  or  real  prooerty," 
and  to  the  latter  ''  defendant  not  found." 

It  is  to  be  observed  that  in  reaUty  the  amendment 
added  to  the  complaint  new  causes  of  action.  The  action 
was  not  upon  contract,  or  for  money  had  and  received, 
when  perhaps  the  law  might  imply  a  single  promise  to 
return  all  the  amounts  embezzled,  but  was  for  embezzle- 
ments, each  one  of  which  formed  a  separate  cause  of 
action.  The  amendments  not  having  been  served  upon 
the  defendant  Holt,  he  had  not  confessed  their  truth  nor 
had  there  been  any  default  of  answer  as  to  them.  The 
time  to  amend  as  of  course  had  passed.    Section  1207 
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provided  that  when  there  is  no  answer,  the  judgment 
shall  not  be  more  favorable  to  the  plaintiff,  than  that 
demanded  in  the  complaint.  To  justify  a  recovery 
against  the  present  defendant,  it  would  be  necessary  to 
hold  that  she  undertook  that  the  defendant  Holt  would 
render  himself  on  an  execution  upon  a  judgment  which 
would  embrace  a  claim  which  the  plaintiff  had  not  made 
against  him,  and  which  had  not  been  competently  adjudi- 
cated between  the  plaintiff  and  him. 

In  Toles  v.  Adee  (91  N.  Y.  662),  it  was  held  that  where, 
as  in  the  present  case,  the  undertaking  was  not  valid  as  a 
statutory  undertaking  of  bail,  a  defendant  was  held  to 
the  obligations  of  a  surety  under  a  contract  voluntarily 
made  upon  consideration,  and  had  the  rights  of  such  a 
surety.  The  inquiry  is  pertinent,  what  "final  judgment " 
did  the  contract  intend  should  be  the  foundation  of  the 
mandate  to  which  Holt  should  render  himself  amenable  ? 
It  necessarily  must  have  been  a  judgment  upon  the  very 
daim  which  was  then  made,  and  which  was  the  only 
claim  the  parties  had  in  view,  and  not  a  claim  which  the 
plaintiff  had  not  asserted,  and  of  which  they  and  the 
present  defendant  were  ignorant.  Whether  the  defend- 
ant would  have  undertaken  that  Holt  should  render  him- 
self to  a  judgment  for  the  amount  that  it  was  entered  for, 
is  speculative.  It  is  clear  that  she  provided  against  an 
unfortunate  decision  as  to  this,  by  contracting  only  in 
respect  of  the  claim  as  it  was  presented. 

Furthermore,  she  was  entitled  to  the  benefit  of  such 
action  as  Holt  might  take,  in  respect  of  any  part  of  the 
claim  which  the  plaintiff  might  make  erroneously.  It 
certainly  was  not  meant  that  the  judgment  should  be  for 
a  claim  of  which  Holt  should  have  no  notice.  For  these 
reasons  the  judge  below  correctly  held,  that  the  plaintiffs 
had  no  cause  of  action.  They  had  not  shown  a  breach  of 
the  undertaking. 

Other  facts  were  shown,  which  tended  to  sustain  the 
defense,  on  other  grounds.  The  matters  that  have  been 
examined  present  that  question  which  on  the  trial  was 
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the  most  free  from  doubt,  as  to  whether  the  case  should 
have  gone  to  the  jury. 
Exception  overruled. 


GEORGE  C.   LEE,   Respondent,   v.   THE  MANHAT- 
TAN  RAILWAY  COMPANY,  Appellant. 

Negligence — Elevated  Eailroad^Pravisions  of  chapter  399,  Lam  1881,  ct 
to  ehutting  gatety  effect  o/-^Dam€tge$^  charge  a»  to  putting  plaintiff  in 
hit  uninjured  poeition^  and  a»  to  compensation  far  being  cmpM 
to  he  away  from  lueinese. 

Chapter  399  of  the  Laws  of  1881,  does  not  regalate  the  time  when,  or  the 
contingencjr  upon  which  the  guard  of  Elevated  Railroad  should  shut  the 
gates  of  the  cars. 

The  guard  therefore,  in  shutting  the  gates  of  a  car,  must  be  controlled  bv 
the  existing  circumstances,  and  negligence  may  be  attributed  to  him  for 
shutting  the  gates,  if  the  circumstances  show  negligence. 

If,  after  a  n^ligent  shutting,  he  does  an  act,  which  by  reason  of  sach  shot- 
ting, and  keeping  shut  of  the  gates,  results  in  a  greater  injury  than  the 
mere  shutting  would  have  produced,  he  and  his  employers  are  mpon- 
sible  therefor. 

Although  his  action  may  have  been  induced  by  an  error  of  judgment  as 
to  his  duty,  yet  it  may  also  have  been  negligence ;  and  if  negligence,  he  and 
his  employers  are  responsible  for  the  injury  resulting  therefi:om. 

The  charging  that  the  jury  should  give  such  sum  as  would  compensate  the 
plaintiff  for  the  injury  and  **put  him  in  such  a  position  as  be  would 
have  been  in  if  he  had  not  been  injured,"  is  not  error. 

A  charge  that  plaintiif  should  recover  compensation  ^'  for  his  being  com- 
pelled to  be  away  from  his  business  for  the  time  he  says  he  was  confined 
to  his  bed,  although  there  is  no  evidence  that  he  has  lost  anything  in 
consequence  of  his  absence,"  is  not  erroneous,  where  the  court  also 
expressly  charges  the  jury  that  it  was  not  to  consider  any  injury  to  the 
business  or  for  loss  of  time,  or  of  services,  and  that  nothing  was  to  be 
allowed  for  loss  of  time. 

Before  Sedgwick,  Ch.  J.  and  Freedman,  J. 

Decided  JUay,  8,  188G. 

Appeal  by  defendant  from  judgment  entered  on  ver- 
dict for  plaintiff  and  from  order  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 
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The  facts  appear  in  the  opinion. 

Davies  &  BapaLlo^  attorneys,  and  Edward  C.  JameSy 
of  counsel  for  appellant. 

Francis  H.  Bosworth,  attorney,  and  Ira  Shafery  of 
counsel  for  respondent. 

Per  CXJRLA.M. — ^The  action  was  for  damages  for  alleged 
injury  due  to  neghgence  of  defendant's  brakeman  or 
guard.  The  following  facts  were  proved :  The  plaintiff 
approached  the  platform  of  a  car  of  a  train  of  defendants, 
standing  and  without  motion.  The  guard  was  upon  that 
platfoiTO,  and  saw  or  might  have  seen  the  plaintiff 
approaching.  The  gate  of  the  platform  was  open.  The 
plaintiff  placed  one  foot  upon  the  platform.  Before  he 
could  step  with  the  other  foot,  the  guard  closed  the  gate 
upon  plaintiff's  foot.  Immediately  thereafter,  or  con- 
temporaneously with  the  first  motion  imparted  to  the 
gate,  the  guard  said,  "the  train  is  full" — pulUng  the  sig- 
nal for  the  train  to  start  after  the  gate  was  closed.  The 
closing  of  the  gate  fixed  the  foot  of  plaintiff,  so  that  he 
could  not  then  withdraw.  He  told  the  man  that  he  could 
not  move.  The  train  was  not  stopped.  By  violent  strug- 
gling and  the  twisting  of  the  foot,  the  plaintiff  extricated 
himself,  before  the  platfonn  was  passed. 

Upon  the  appeal  an  argument  was  made  that  the  con- 
duct of  the  guard  was  in  obedience  of  chapter  899,  Laws 
of  1881.  Many  considerations  might  be  pointed  out  which 
would  show  the  argument  invahd.  One  will  suffice  in 
the  judgment  of  the  court.  There  is  nothing  in  the  stat- 
ute which  regulates  the  time  when  the  guard  should  shut 
the  gate ;  or  the  contingency  upon  which  it  should  be  shut. 
The  guard  is  to  be  controlled  by  existing  circumstances. 
He  had  no  right,  as  the  jury  have  found,  to  shut  it  upon 
plaintiff,  before  he  informed  the  latter  that  the  train  was 
fulL  If  he  thereafter,  caused  the  train  to  move,  he  was 
responsible  for  bringing  the  plaintiff  within  a  group  of 
facts  which  was  the  cause  of  greater  harm  to  plaintiff, 
than  he  first  suffered  by  being  pinned  to  the  platform. 
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It  was  supposed  by  the  defendant's  learned  counsel 
that  the  guard  erroneously  judged  what  his  duty  was. 
This  may  have  been  the  case,  yet  he  may  have  been 
^egUgent  also.     The  latter  question  was  left  to  the  jury. 

Some  exceptions  that  were  argued  relate  to  the  rights 
of  the  plaintiff  as  to  damages.  The  judge  instructed  the 
jury  that  if  they  found  for  the  plaintiff,  they  should  give 
him  such  sum  as  he  was  fairly  entitled  to,  to  compensate 
him  for  the  injury  "  and  to  put  him  in  such  a  position  as 
he  would  have  been  in  if  he  had  not  been  injured."  There 
was  an  exception  to  the  latter  phrase.  It  was  not  an  error, 
and  the  jury  could  not  have  been  misled.  The  position 
meant  was  pecuniary  position.  Before  he  was  hurt,  he 
was  in  a  certain  condition.  An  injury  occurred.  If  the 
jury  should  compensate  him  for  it,  he  would  be  in  the 
pecuniary  condition  that  existed  before  the  injury. 

The  court  charged  that  the  plaintiff  should  recover 
compensation  "for  his  being  compelled  to  be  away  from 
his  business  for  the  time  he  says  he  was  confined  to  his  bed, 
although  there  is  no  evidence  that  he  has  lost  anythmg, 
in  consequence  of  his  absence."  The  defendant's  counsel, 
supposing  that  the  charge  was  that  the  jury  might  com- 
pensate the  plaintiff  for  a  loss  of  business  or  business 
profits,  excepted  to  the  charge,  as  allowing  dam^es  for 
loss  of  time,  or  for  services,  or  for  injury  to  the  business. 
The  court  expressly  told  the  jury,  that  it  was  not  to  con- 
sider any  injuiy  to  the  business  or  for  loss  of  time  or  of 
services,  and  that  nothing  was  to  be  allowed  for  loss  of 
time.  Thei'e  was  no  further  exception.  The  court  meant 
that  the  jury  should  consider  the  compensation  for  the 
personal  disturbance  and  annoyance,  in  being  confined  to 
his  bed,  away  from  his  business,  not  for  any  pecuniary 
loss  occasioned  by  it,  in  the  business.  There  was,  how- 
ever, no  exception  to  the  charge,  from  such  a  point  of 
view. 

The  judgment  ana  order  appealed  from  are  afltened, 
with  costs. 
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AUGUSTUS  A.  LEVEY,  Appellant,  v.  THE  N.  Y. 
CENTEAL  &  HUDSON   EIVER  R.   E.    CO.,   Ee- 

SPONDENT. 

Order /or  examination  and  production  of  writing,  when  it  is  in  suhitanee 
an  order  for  discovery^  it  must  be  applied  for  under  §  805.  Defendant 
corporation^  a  diteovery  by  cannot  be  had  under  eubdivieion  7  of 
872. 


An  order  requiring  an  officer  of  a  defendant  corporation  to  appear  and  be 
examined  touching  certain  writings,  and  to  produce  such  writings,  and 
fuiiher  requiring  the  corporation  and  such  officer,  to  wit,  individually 
and  in  his  official  capacity,  to  produce  and  discover  such  writings,  and 
give  the  plaintiff  an  inspection  or  copy,  or  permission  to  copy  such  writings, 
and  to  deposit  such  writings  with  the  judge  who  made  the  order,  by  a 
day  therein  named,  there  to  remain  for  thirty  days,  is  substantially  an 
order  for  discovery  of  documents^and  must  be  applied  for  under  section 
805,  upon  petition  and  order  to  show  cause  as  required  by  that  section. 

It  does  not  fall  within  subdivision  7  of  section  872,  relative  to  depositions. 
The  production  referred  to  in  that  subdivision  is  ancillary  to  the  oral 
examination  of  a  person  as  a  witness,  generally,  in  an  action  commenced 
or  expected  to  bo  brought. 

Before  Sedgwick,  Ch.  J.,  Feeedman  and  Ikgraham,  J  J. 

Decided  May  8,  1886. 

Appeal  by  plaintiflf  from  an  order  vacating  order 
obtained  by  plaintiff,  in  examination  of  officer  of  defend- 
ant, as  claimed  by  plaintiff,  and  for  production  and 
inspection  of  certain  papers. 

The  order  required  that  the  defendant  and  Edward 
W.  Rossiter,  its  treasurer,  appear  before  a  judge  at 
chambers,  on  November  21,  1885,  "  then  and  there  to  be 
examined  touching  certain  proposals  in  writing  contained 
in  letters  written  by  one  Clarence  Levey  to  the  defendant, " 
that  were  particularly  described,  and  that  the  defendant 
and  said  Rossiter  have,  at  the  time  and  place  before 
named,  the  aforesaid  letters  and  certain  vouchers  of  four 
classes,  "  and  that  the  said  defendant  corporation  and  the 
said  Rossiter,  individually  and  as  treasurer,  then  and 
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there  produce  and  discover  the  said  letter  and  vouchers  .  . 
and  then  and  there  give  to  the  plaintiff  herein  an  inspec 
tion  or  copy,  or  permission  to  t^e  a  copy  of  any  or  all  of 
the  said  letters  and  vouchers,  and  for  such  purposes  .  . 
produce  and  deposit  with  said  judge  at  his  chambers,  &c., 
on  or  before  the  day  first  named,  the  said  letters  and 
vouchers  there  to  remain  for  the  period  of  thirty  days 
from,  &c." 

Wingate  &  Cullen,  attorneys,  and  George  W.  Win- 
gatej  of  counsel  for  appellant,  argued : — I.  The  order 
for  the  defendant's  examination  could  not  be  pi*operly 
vacated,  as  it  was  in  the  exact  form  spedfioally  prescribed 
by  subd.  7,  §  872,  Code  Civ.  Pro.,  as  that  subdivision  was 
amended  by  chapter  536,  Laws  18S0,  and  as  that  section 
refers  to  a  proceeding  founded  upon  an  affidavit,  not  a 
petition.  That  the  order  in  question  was  properly 
granted,  is  expressly  adjudicated  by  the  general  term  of 
the  supreme  court  in  the  first  department  in  Frothingham 
V.  Broadway  &  7th  Av.  R  E.  Co. 

n.  The  amendment  of  1880  to  the  section  in  question 
was  passed  for  the  express  purpose  of  uniting,  in  the  case 
of  a  corporation,  a  proceeding  for  the  examination  of  its 
officers  or  directors  with  a  discovery  of  its  papers. 

m.  The  subdivision  in  question  was  inserted  by  the 
amendment  of  1880,  in  consequence  of  the  decisions  in 
Boorman  v.  Atlantic  &  Pacific  E.  E.  Co.  (17  Hun,  555 ; 
78  N.  y.  599),  deciding  that  directors  of  a  corporation 
were  not  parties,  and  therefore  could  not  be  examined 
imder  §  870  (Eeichmann  v.  Manhattan  Co.,  26  Hun^  433). 
The  words  "  examination  or  inspection,''  make  the  right 
co-extensive  with  what  could  be  obtained  in  equity  by  a 
bill  of  discovery  (Townsend  zk  Lawrence,  9  Wend.  458 ; 
Wallis  V.  Murray,  4  Cow.  101  ;  Lawrence  v.  Ocean  Ins. 
Co.,  11  Johns.  245 ;  OenercU  Rule  of  Practice  85). 
Under  the  former  practice  discovery  was  of  a  dual 
nature  ;  firet,  to  discover  the  existence  of  written  evi- 
dence assumed  or  believed  to  be  in  the  possession  of  the 
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adverse  party  ;  and  then,  if  its  existence  and  the  posses- 
sion of  it  was  not  denied,  a  discovery  of  its  contents 
{Pollock  on  CourtSy  8). 

IV.  The  intention  and  effect  of  subd.  7,  §  872,  being  as 
above  shown  to  consolidate  into  one  proceeding  **  examin- 
ation before  trial "  and  *^  discovery  "  quoad  corporations, 
it  consequently  operated  as  a  repeal  pro  tanto  of  §  803 
(which  was  taken  from  2  J5.  S.  199,  §  21,  and  was  chapter 
38  of  the  Laws  of  1841),  so  far  at  least  (in  the  cases  of 
corporations)  as  §§  803  and  872  are  inconsistent  (Heckman 
V.  Pinkney,  81  N.  Y.  211 ;  People  ex  rel,  Eden  Mnsee  Co. 
V.  Carr,  66  Hun^  488  ;  People  ex  rel.y  Ross  v.  Brooklyn, 
69  JV.  Y.  605 ;  Excelsior  Petroleum  Co.  v.  Lacey,  63  lb. 
422  ;  Potter's  Dwarris  on  Statutes^  115,  154-6  ;  VatteVs 
MaximSj  No.  40 ;  Dexter  &  Limerick  Plank  Road  Co.  v. 
Alien,  16  Barb.  15  ;  Daviess  v.  Pairbaim,  3  How.  [U.  S.l 
636  ;  Burdick  v.  PhiUips,  17  Week.  Dig.  440 ;  Isaacs  v. 
Isaacs,  10  Daly,  306). 

V.  It  is  therefore  clear  that  but  one  order  is  contem- 
plated to  be  made  in  a  case  coming  under  the  provisions 
of  subd.  7,  §  872,  Code  Civ.  Pro. ,  which  shall  include  both 
remedies  precisely  in  the  form  that  the  order  vacated  was 
drawn  (Lefferts  v.  Brampton,  24  How.  Pr.  263). 

VI.  Though  no  case  has  been  found  in  whicn  any 
interpretation  of  the  expression  '*  examination  or  inspec- 
tion "  contained  in  subd.  7  of  §  872,  is  directly  given,  yet 
in  the  case  of  a  statute  where  the  right  of  ''examination  " 
was  given  to  stockholders  under  certain  circumstances  (1 
R.  S.  601,  §  1),  it  was  held  that  this  right  included  not 
merely  an  inspection  of  the  books,  but  also  the  right  to 
take  memoranda  or  copies  of  them.  And  the  court  said, 
''  if  submitted  for  examination  it  must  be  so  much  under 
his  control  that  he  can  know,  remember  and  report  as  to 
its  contents  "  (Brouwer  v.  Cotheal,  10  Barb.  216). 

VII.  McGufRn  v.  Dinsmore  (4  Abb.  N.  C.  244 ;  S.  C, 
1  Civ.  Pro.  R.  185),  has  no  application,  having  been 
decided  March,  1878,  two  years  prior  to  the  amendment 
to  subd.  7,  §  872,  now  under  consideration.    Black  v.  Curry 
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(1  Civ.  Pro.  JR.  193),  wss  with  reference  to  the  examina- 
tion of  an  individual  before  trial,  in  which  case,  sub.  7,  § 
872,  did  not  apply.  Consequently,  this  decision  has  no 
application  to  a  case  like  the  present,  for  the  examination 
of  a  corporation  only,  the  statute  making  a  distinction 
between  a  proceeding  against  it  and  against  an  indi- 
vidual 

Frank  Loomis,  attorney,  and  of  counsel  for  respondent, 
argued : — ^The  apphcation  for  a  discovery  and  inspection 
is  assumed  to  have  been  founded  on  §§  803-809,  Code  Civ. 
Pro.  and  for  the  attendance  and  examination  of  the  wit- 
ness, upon  §§  870-886.  Section  805  provides  that  the  mov- 
ing party  must  present  a  petition  praying  for  the  discov- 
ery or  inspection,  and  verified  by  affidavit,  upon  which 
an  order  may  be  made  directing  the  party  against  whom 
the  discovery  or  inspection  is  sought  to  allow  it,  or,  in 
default  thereof,  to  show  cause  before  the  court,  at  a  time 
and  place  and  upon  a  notice  therein  specified,  why  the 
prayer  of  the  petition  should  not  be  granted.  Section  807 
provides  that  upon  the  return  of  the  order  to  show  cause 
the  court  may  make  such  an  order  with  respect  to  the 
discovery  or  inspection  prayed  for,  as  justice  requu-es. 
Section  806  prescribes  that  the  adverse  party  may  obtain 
the  vacation  of  the  order  upon  affidavits.  As  the  plaint- 
iff did  not  pursue,  in  obtaining  the  order  for  discovery 
and  inspection,  the  course  prescribed  by  the  statute,  the 
order  was  properly  vacated.  The  moving  party  cannot 
have  a  discovery  and  inspection  of  the  books;  &c.,  of  the 
adverse  party  on  an  order  for  the  examination  of  such 
adverse  party  before  trial.  He  must  pursue  separately 
the  methods  provided  by  §§  803-809  (Martin  v.  Spofford,  3 
Abb.  N.   C.  125  ;  Hausman  v.  Sterling,   61  Barb.  347). 

Per  Curiam.— The  judge  below  held  that  the  orfer 
was  substantially  for  the  discovery  of  documents  under 
section  805  of  the  Code  of  Civil  Procedure  and  that  it 
should  be  vacated,  as  it  was  not  made  upon  petition  and 
order  to  show  cause  as  required  by  that  section. 
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The  learned  counsel  for  the  appellant  argues,  that  in  a 
case  like  this,  where  the  party  sought  to  be  examined  is 
a  corporation,  the  seventh  subdivision  of  section  872  pro- 
vides for  a  discovery  of  papers,  as  well  as  for  an  examina- 
tion of  a  party  as  a  witness  in  connection  with  the  papers 
produced.  The  purpose  and  end  of  sections  87.2,  and 
those  before  and  after  it,  is  to  procure  a  deposition  which 
may  be  filed,  etc.  The  order  to  be  made  is  to  direct  the 
examination  of  such  persons  and  the  production  of  such 
books  and  papers.  There  is  no  language  which  clearly 
indicates  that  the  sections  provide  for  the  discovery  of 
the  papers,  as  an  independent  proceeding,  and  such  a  dis- 
covery  sufficient  for  all  purposes  of  justice,  yet  shaped  to 
protect  the  rights  of  the  defendant,  is  specifically  pro- 
vided in  sections  805,  et  seq.  The  section  872,  by  its 
phrases  of  examination  and  inspection  of  the  contents  of 
books  and  papers  and  the  production,  does  not  intend  an 
alternative  to  the  oral  examination  of  the  witness,  and 
not  connected  with  the  latter,  but  means  something 
depending  upon  or  ancillary  to  oral  examination.  It 
must  be  held  that  the  section  contemplates  not  an  inde- 
pendent discovery,  but  an  oral  examination  of  a  witness, 
which  will  involve  the  necessity  of  producing  a  paper  as 
to  which,  or  the  contents  of  which,  he  can  give  evidence. 
It  is  true  that  some  part  of  the  order,  taken  by  itself, 
might  refer  only  to  such  an  oral  examination.  The  main 
feature,  however,  is  the  deposit  of  papers  with  the  judge 
at  chambers,  to  remain  with  him  for  thirty  days,  and  all 
the  rest  is  subordinate  to  this. 

Order  affirmed,  with  $10  costs,  and  disbursements  to 
be  taxed 


ttZjlE.  i«;«:i:sr'>jD  r.  johx  t.  mcbbide. 

—fjeetmeni  wiU 


and  sik;  Toid  bj  lasoa  of 

being  a  pntj  to  the  action, 

enter  and  remain  in  poesession 

e^irr,  ejectmeDt  will  not  tie 

in  poBsqgioo,  ontil  there  is 

i  due  on  the  mortgage, 


zr£^.c^  5«r«iir3aE,  Ch,  J.  and  Fbeedman,  J. 


♦jT-^ci  cs  :l  ^LiintifF     ordered  to  be  heard  in  the 
:z2fvjjiine  i.:  «naal  t^mi,  the  verdict  haying  been 


T2£:  fjiu-^  srSzitnrly  appear  in  the  opinion. 

r  /l.i  r.fcnjifAJy  anomer.  and  of  counsel  for  plaint- 
:cL:Lie  i-^et^d* :::>  coiEidefed  in  the  opinion,  argued: 
itr  7.':^-— -7-?  h^Mi  made  oat  a  prima  facie  right  to 
r  :j  K:>:viiLg  a  titie  in  the  assignee,  an  order  to  sell, 
t:«i  :  J  :l.f  jse^^Tkee  reciting  such  sale  and  claim  of  title 
:  -  brCrctLi^i :  ai>i  thai  made  pcHnts  on  the  subject  as  to 
Trhtrcitr  sC':h  i  nf»a  facie  title  had  been  divested. 

■.-  ^.  HI  Zf*:iiK\  attomev,  and  of  counsel  for  defend* 
7^1.  :c  *i»r  -r^fr^-^QS  OHisidered  in  the  opinion,  argued  :— 
I2.  r  _>^ -rziritrd  :h«e  plainriflf  must  recover  upon  the  strength 
.  c  !zjs  .-^n  ii:I<r :  he  can  take  nothing  by  reason  of  any 
iHC^.-r:  n.  :h^  of  defendant  tTV'allace  v.  Swinton,  64  JV;  F. 
1^^  .  Tb*  rorv^Laser  at  a  mortgage  sale,  ineffectual  to 
rass^  :br  ii::Le.  acquines  thereby  title  to  the  mortgage.  The 
Tiir-.-iirjc^^rr  jk'^:juirw  the  i^ts  of  the  mortgagee,  and  can 
>rCrC'i  tr^rtr  p,>35«ssacH!i  by  virtue  of  the  mortgage  (Miner 
r  rVetrizu^  ^0  lb.  337).    Ejectment  will  not  lie  against 
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a  mortgagee  in  possession  (Hubbell  v,  Moulson,  53  lb. 

225). 

Per  Curiam. — The  action  was  in  ejectment.  The 
complaint  alleged  that  the  plaintiff  was  lawfully  seized 
and  possessed  in  fee  of  the  premises,  and  '  ^  that  while 
plaintiff  was  so  seized  and  possessed,  and  on  the  day  and 
year  last  aforesaid,  the  defendant  unlawfully  ejected 
plaintiff  from  said  premises."  As  the  case  was  tried,  it 
was  necessary  for  the  plaintiff  to  prove  this  allegation  to 
entitle  him  to  maintain  the  action. 

It  was  admitted  on  the  trial  that  Wagstaff,  an  original 
owner  in  fee,  had  mortgaged  the  premises  ;  that  in  1845, 
the  mortgage  had  been  foreclosed  ;  and  that  \mder  the 
sale  in  foreclosure,  one  Parsons  had  become  grantee  of 
the  master  in  chancery.  The  proceedings  in  the  fore- 
closure were  defective,  in  not  making  the  owner  of  the 
equity  of  redemption  a  defendant.  That  owner  was  W. 
C.  H.  Waddell,  assignee  in  bankruptcy,  who  became 
entitled  to  Wagstaff's  estate  in  the  land,  before  the  fore- 
closure suit  began,  Wagstaff  having  been  decreed  a  bank- 
mpt  on  his  own  petition.  By  the  legal  or  equitable  effect 
of  the  decree  in  foreclosure,  and  the  sale  thereunder. 
Parsons  became  assignee  or  owner  of  the  mortgage. 

On  the  trial  the  plaintiff  made  certain  admissions. 
The  language  of  some  of  these  was  that  the  ancestors  in 
title  of  the  defendant  were  seized  in  fee  of  the  premises. 
It  cannot  be  supposed  that  the  plaintiff  intended  to  admit 
the  legal  title  of  the  ancestor  referred  to,  for,  beyond 
doubt,  that  would  have  admitted  the  title  claimed  by  the 
defendant.  But  the  language  meant  that  the  persons 
referred  to  were  in  possession  of  the  land,  and  that  is  to 
be  inferred,  circumstantially,  from  the  facts  set  out  in 
the  admissions.  These  admissions  showed  abundantly 
that  the  defendant  was  entitled  to  the  rights  of  Par- 
sons, as  mortgagee  in  possession,  and  of  the  successors  of 
Parsons. 

The  plaintiff,  therefore,  if  he  had  any  interest  in  the 
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land,  was  not  entitled  to  possession,  being  only  the  owner 
of  the  equity  of  redemption,  until  there  was  redemption 
or  a  tender  of  the  amount  due  on  the  bond  and  mortga^. 
This  conclusion  does  not  conflict  with  Howell  v.  LeaTitt 
(95  N.  Y.  617),  for  here  it  is  manifest  that  the  mortgagee 
remained  in  possession  with  the  consent  of  the  owner  ot 
the  equity  of  redemption.     This  appeal's  circumstantial//, 
from  Parsons  and  his  assigns  remaining  in  possession 
without  disturbance  from  1846.     It  appears  also  from  the 
conveyance   made    by  the   assignee    in   bankruptcy  to 
Bement  in  1844,  and  that  from  Bement  to  Parsons  in 
1850.     It  may  be  that  the  conveyance  from  the  assignee, 
if  he  sold  without  an  order  of  sale,  was  ineffectual  to 
transfer  the  bankrupt's  former  title.     But  as  a  fact,  he 
believed  it  to  be  effectual,  and  his  inaction  for  years  after 
his  grantee  conveyed  to  Parsons,  shows  that  he  consented 
to  Parsons'  possession  of  the  land,  or  at  least  his  pin-pose 
not  to  interfere  with  or  attack  it. 

For  these  reasons,  to  show  a  right  of  possession,  the 
plaintiff,  if  he  had  title,  should  have  proved  that  after 
the  deed  of  Waddell  to  him,  in  1883,  he  took  possession, 
and  was  afterwards  ejected  by  the  defendants.  These 
views  sustain  the  action  of  the  court  dismissing  the  com- 
plaint. It  is  unnecessary  to  examine  other  and  more 
doubtful  considerations  that  were  advanced  on  the  argu- 
ment. 

The  plaintiiFs  exceptions  are  overruled,  and  judgment 
ordered  for  defendant  on  the  verdict,  with  costs. 
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HENRIETTA   FRANKLIN,    Appellant,  v.  EDWARD 

PEARSALL,  ET  al.,  Respondents. 

Tctxes — Sale  for  in  Kew  TorJs — Leases,  made  an  sale^  when  inoperatiee  to 

give  right  to  possession. 

A  lease  of  lands  madd  upon  a  sale  of  lands  in  the  city  and  county  of  New 
York  for  non-payment  of  taxes  levied  for  the  years  of  1874,  1875  and 
1876,  will  not  pass  any  right  or  interest  to  the  lessee,  when  either — 
1.  The  assessment  roll  assesses  the  lands  sold  as  if  they  were  owned  by 
residents,  when  in  fact  they  are  owned  by  non-residents  ;  or,  2.  When 
the  warrants  for  the  collection  of  the  taxes  were  not  signed  either  by 
the  mayor  or  the  recorder  ;  or,  8.  When  the  description  of  the  owner- 
ship of  the  lands  in  the  pamphlet  required  by  section  13,  chapter  881, 
Laws  of  1871,  is  simply  the  name  of  a  person  in  a  column,  headed  **  To 
whom  assessed;"  or,  4.  When  the  ajfidavit  of  service  of  notice  of 
redemption  at  the  time  of  the  comptroller's  certificate  next  mentioned 
contains  no  certificate  by  the  ofiicer  taking  the  oath  that  the  aflSant  was 
a  credible  person  ;  or,  5.  When  the  certificate  of  the  comptroller  attached 
to  the  lease,  as  to  proof  of  service  of  notice  for,  and  of  non-redemption, 
is  not  under  seal. 

Before  Sedgwick,  Ch.  J.,  FREEDMANand  Inqraham,  J  J. 

Decided  May  8,  1886. 

Appeal  from  judgment  entered  on  the  report  of  a  ref- 
eree. 

The  action  was  brought  to  recover  possession  of  certain 
lands  in  the  city  of  New  York. 

The  issues  were  tried  before  a  referee. 

The  facts  sufficiently  appear  in  such  of  the  findings  as 
are  hereinafter  referred  to  and  in  his  opinion,  which  was 
as  follows  : 

James  A.  Patrick,  Referee. — "This  action  is  brought 
in  ejectment  to  gain  possession  of  premises  No.  19  Ludlow 
street,  in  the  city  of  New  York.  Plaintiif  claims  under  a 
lease  from  the  mayor,  aldonnen,  &c. ,  of  the  city  of  New 
York,  for  one  thousand  years.    The  premises  in  question 
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were  sold  for  non-payment  of  taxes  for  the  years  1871  to 
1876,  both  inclusive. 

' '  The  first  question  necessary  to  be  considered  is  the  val- 
idity of  the  assessment  of  the  property  in  question  for  the 
above-mentioned  years.  The  premises  are  now,  and  were 
at  the  time  of  the  assessment  of  taxes  for  the  years  1S71 
to  1876,  owned  in  common  by  Edward  B.  Pearsall,  Wil- 
liam Pearsall,  Julia  L.  Pearsall,  Jane  S.  Pearsall,  Mary 
Jenkins,  and  Clara  W.  Muirhead,  all  children  of  one  Wil- 
liam Peai-sall,  who  died  about  the  year  1868.  The  prop- 
erty in  the  years  '71  txj  '76  was  assessed  to  ^  William 
Pearsall  *  under  the  title  ^  owner  or  occupant,"  that  is,  the 
name  William  Pearsall  appeared  on  the  assessment  rolls 
in  a  column  so  headed.  AU  the  tenants  in  common  above 
ref  en-ed  to  are  non-residents,  residing  in  the  state  of  New 
Jersey.  It  is  contended  by  defendants'  counsel  that  the 
property  in  question  should  have  been  assessed  as  non- 
resident lands.  That  it  was  not  so  assessed  there  can  be 
no  doubt,  the  witness  who  had  the  assessment  rolls  in 
charge  before  me,  testifying  that  the  assessment  referred 
to  above  was  the  only  assessment  in  the  oflBceof  the 
receiver  of  taxes  upon  this  property  for  those  years. 

'^  The  Eevised  Statutes,  chapter  XIII.,  title  2,  article  1, 
§  2,  provides  ^  That  land  occupied  by  a  person  other  than 
the  owner  may  be  assessed  to  the  owner  or  occupant  or 
as  non-resident  lands.'  During  all  the  years  '71  to  '76  the 
property  in  question  was  not  occupied  by  the  tenants  in 
common  above  ref  eiTod  to,  but  was  occupied  by  other  per- 
sons. This  assessment  in  this  manner  would  appear  to 
be  in  violation  of  the  statute.  The  assessment  is  neither 
made  to  the  owner  of  the  premises  nor  to  an  occupant, 
nor  is  it  assessed  as  non-resident  lands.  It  might  be 
claimed  that  the  name  William  Pearsall  could  as  well 
refer  to  the  son  now  living  as  to  his  deceased  father,  but 
even  though  that  be  true,  the  present  William  Pearsall  is 
not  a  resident  of  this  coimty,  and  is  not,  therefore,  a  tax- 
able inhabitant,  and  further,  he  is  not  the  owner  of  the 
premises  in  question ;  he  is  simply  one  of  several.    Where 
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an  assessed  person  is  a  resident  of  the  county  where  he 
is  assessed,  the  assessment  of  a  tax  against  him  creates  a 
debt  due  by  him  of  a  personal  nature  ;  it  is  true  that  the 
debt  is  a  lien  upon  his  property,  but  that  in  no  way 
affects  the  truth  of  the  statement  that  it  is  the  man 
assessed  and  not  the  property  that  owes  the  debt.  Where 
a  party  is  not  a  resident  of  the  county  the  assessors  have 
no  i)ower  to  create  this  indebtedness  by  inserting  his  name 
in  the  assessment  rolls  of  their  county,  and  if  they 
attempt  to  do  so  the  assessment  is  void  (Hilton  v.  Fonda, 
S6  N.  F.  339).  When  lands  situated  in  a  county  are 
owned  by  non-residents,  the  statutes  have  prescribed  a 
different  course ;  they  must  (among  other  things)  be 
described  as  *  non-resident '  lands  ;  the  assessment  against 
them  creates  an  indebtedness  upon  the  land  itself,  and 
not  against  any  particular  person,  although  the  initiatory 
steps  in  the  two  cases  may  differ  but  very  slightly.  Still 
that  difference  creates  a  vastly  different  liability,  and  must 
be  strictly  followed  to  become  the  foundation  of  a  proceed- 
ing such  as  the  present.  In  the  case  at  bar  the  property 
was  assessed  as  though  it  had  been  owned  by  one  William 
Pearsall,  a  resident  of  and  taxable  inhabitant  in  New 
York  county.  That  was  error,  the  only  William  Pear- 
sall now  living  having  an  interest  in  this  property  being 
a  resident  of  the  state  of  New  Jersey.  It  might  be 
claimed,  however,  that  the  assessors  having  jurisdiction 
over  the  land,  it  lying  within  their  county,  could  by  such 
an  assessment  as  the  present  create  a  charge  upon  the 
land,  although  they  failed  to  name  either  owner  or  occu- 
pant. In  support  of  this  position  might  be  cited  the  act 
of  1867,  providing  that  no  assessment  or  tax  shall  be  void 
on  account  of  a  mistake  in  the  name  of  the  party  to  whom 
it  is  assessed.  I  do  not  think  that  it  applies  to  a  case 
where  there  is  no  person  within  the  county  who  can  be 
assessed  as  owner,  and  whei'e  an  attempt  has  been  made 
so  to  assess  the  lands.  If  that  were  the  intention  of  the 
statute  (that  it  should  be  a  matter  of  no  importance  to 
whom  the  lands  were  assessed,  so  long  as  a  description  of 
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the  property  appeared  on  the  assessment  rolls),  there 
would  be  no  necessity  of,  or  meaning  to,  the  further  sec- 
tion of  the  statute  (re-enacted  in  the  Consohdation  Act), 
providing  that  it  shall  be  the  duty  of  the  board  of  alder- 
men (formerly  assessors)  to  make  such  change  in  the 
description  of  real  property  belonging  to  non-residents  as 
may  be  necessary  to  render  such  descriptions  conformable 
to  the  provisions  of  law,  and  if  such  alterations  cannot  be 
made,  they  must  expunge  the  descriptions  of  such  real 
property,  and  the  assessments  thereon  from  the  assess- 
ment rolls '  (§  832  Con.  Act).  It  would  appear  from  the 
foregoing  section  that  the  special  act  for  the  city  of  New 
York  contemplated  some  dilBference  in  the  assessment  of 
non-resident  lands  lying  in  the  city  and  county  of  New 
York.  And  as  the  special  acts  relative  to  the  said  city 
and  county  contain  no  provision  for  the  assessment  of 
non-resident  lands,  we  must  look  to  the  general  acts,  the 
provisions  of  which  I  have  above  stated. 

*^  It  further  appears  that  tax  warrants  for  the  years 
18T4,  1875,  and  1876,  were  not  signed  by  either  the  mayor 
or  recorder,  as  required  by  the  Eevised  Statutes  (vol.  1,  p. 
1001,  [6  ed.]).  The  signature  of  Mr.  Vanoe  was  appended 
to  the  wan-ants.  He  appears  to  have  been  president  of 
the  board  of  aldermen  at  that  time,  and,  it  was  claimed, 
was  acting  mayor,  through  the  death  of  Mayor  Have- 
meyer  (he  was  referred  to  by  the  witness  who  testified  on 
this  point,  as  the  predecessor  of  Mayor  Wickham).  It 
appears  to  me  impossible  that  he  could  have  been  acting 
mayor  for  the  space  of  three  years. 

Another  objection  raised  to  the  validity  of  the  plaint- 
iff's title  was,  that  the  pamphlet  required  by  §  3,  chap. 
381,  Laws  of  1871,  did  not  contain  a  sufficient  description 
of  the  ownership  of  the  premises  in  question  as  i^uired 
by  that  act.  There  was  no  description  of  the  ownership, 
further  than  that  in  said  pamphlet  appeared  the  words, 
Ho  whom  assessed,' William  Pearsall.  This  would  not 
appear  to  be  a  compliance  with  the  act,  which  requires 
*  a  detailed  statement  of  the  ownership  of  the  property 
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taxed,'  &c.  In  fact,  it  can  hardly  be  considered  any 
.  description  of  the  ownership,  as  under  the  act  the  prop- 
erty might  be  assessed  to  an  occupant ;  and  there  appears 
to  be  nothing  upon  said  pamphlet  showing  what  William 
PearsaU  was  in  relation  to  said  premises,  further  than 
that  it  had  been  assessed  to  him. 

"  The  affidavit  of  service  of  notice  to  redeem  the  prem- 
ises in  question  seems,  certainly,  to  be  defective,  in  that 
at  the  time  of  the  commencement  of  this  action,  and  the 
original  filing  of  such  affidavit,  it  contained  no  certificate 
by  the  officer  taking  the  oath  that  the  affiant,  Joseph  H. 
Budd,  was  *a  credible  person.'  It  does  now  contain 
such  a  certificate,  but  it  appears  to  have  been  appended 
thereto  since  the  commencement  of  this  action,  as  Mr. 
Brewster  was  sworn,  and  testified  that  shortly  after  the 
commencement  of  this  action  he  examined  the  said  affi- 
davit, and  no  such  certificate  was  then  upon  it ;  Mr. 
Brewster  was  not  contradicted  upon  this  point. 

'^  The  certificate  of  the  comptroller  attached  to  the  lease, 
as  to  proof  of  service  and  non-redemption,  is  not  under 
seal.  It  was  stated  by  plaintiff's  counsel  that  there 
appeared  at  the  foot  of  said  certificate  a  mark  showing 
that  a  seal  had  been  there,  but  had  been  rubbed  off  by 
handUng.  On  examination,  however,  it  will  be  at  once 
apparent  that  the  mark  on  the  certificate  is  produced  by 
the  seal  upon  the  lease  having  been,  through  the  folding 
of  the  paper,  pressed  against  that  place,  and  not  through 
any  other  seal  having  been  there. 

'  ^  Prom  all  the  foregoing  I  am  of  opinion  that  the  plaint- 
iff has  no  right  to  possession  of  the  premises  in  question 
under  her  tax  lease  in  proceedings  of  this  nature,  amount- 
ing in  effect  to  a  forfeiture  of  property.  All  steps 
required  by  statute  must  be  strictly  followed  if  the  plaint- 
iff desires  a  valid  tax  lease  upon  which  she  could  oust  the 
owners  of  the  premises.  I  am  of  opinion  that  it  was  not 
done  in  this  case,  and  that,  therefore,  the  plaintiff  cannot 
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The  referee  reported  in  conformity  with  his  opinion, 
and  in  addition  to  the  facts  therein  stated,  found,  among . 
other  things,  as  matter  of  fact :  That  the  notice  to  redeem, 
required  by  chapter  381,  of  the  act  of  1871,  which  was 
served  upon  the  defendant,  lidward  Pearsall,  was  served 
upon  February  14,  1884 ;  that  the  lease  of  the  premises, 
No.  19  Ludlow  street,  from  the  mayor,  aldermen  and 
commonalty  of  the  dty  of  New  York  to  Henrietta 
Franklin,  was  deUvered  upon  August  20,  1884 ;  and  that 
no  notice  to  redeem  the  premises  in  question  was  served 
upon  William  Pearsall,  Julia  Pearsall,  Jane  S.  Pearsall 
Clara  W.  Muirhead  and  Mary  Jenkins. 

Judgment  for  defendants  against  plaintiff  was  entered 
in  conformity  with  the  report,  from  which  judgment 
plaintiff  appeals. 

P.  &  D.  Mitchell  J  attorneys,  and  of  counsel  for  appel- 
lant. 

O.  H.  Brewster^  attorney,  and  of  counsel  for  respond- 
ents. 

Per  Curiam  : — The  judgment  should  be  aflSrmed,  with 
costs,  upon  the  opinion  of  the  referee. 

Inqraham,  J.  concurred,  on  the  ground  that  the  notice 
required  by  §  13  of  chapter  381,  Laws  of  1871  was  not 
served  on  the  owners  of  the  property,  and  cited  Donahue 
V.  O'Conor,  45  Super.  Ct  278 
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ISAAC  P.  MARTIN,  et  al.,  Respondents,  v.  ELLIOTT 
SMITH,  ET  AL.,  Executors,  &c.,  et  al.,  Appellants. 

Partnerihip  cteeountlng. — Death  of  one  partner  after  dissolution;  $pee\fi6 
claim  for  contribution  for  expenue  as  to  one  asset,  and  a  denial  thereof^ 
outstanding  assets  afford  no  reason  for  refusing  interlocutory  judgment — 
Receiver  of  partnership  assets^  may  he  appointed  to  collect  or  dispose  of 
though  one  of  the  partners  is  deceased, — Practice — when  findings  not  neces- 
sary. 

Neither  the  fact  that  one  of  the  memhers  of  a  firm  died  after  its  dissolution ; 
nor  the  fact  of  averments  heing  made  in  the  complaint  in  respect  of 
expenses  and  disbursements  incurred  and  made,  in  and  about  divers 
transactions  had  since  the  death  of  the  deceased,  in  respect  of  an  asset  of 
the  firm,  and  a  claim  made  for  contribution  by  the  estate  of  the  deceased 
partner,  which  averments  are  denied,  and  which  claim  is  disputed  by  the 
executors;  nor  the  fact  that  there  are  outstanding  assets  uncollected — 
afford  any  reason  for  refusing  an  interlocutory  judgment  for  an  account- 
ing of  the  partnership  affairs. 

A  receiver  may  be  appointed  in  action  commenced  after  the  dissolution  of 
partnership  for  an  accounting,  and  to  wind  up  the  partnership  affairs,  to 
collect  debts  due  the  firm,  or  to  dispose  of  them  as  the  court  may  direct. 
This,  although  one  of  the  partners  may  have  died  since  the  dissolu- 
tion. 

Findings  are  not  necessary  when  judgment  is  rendered  on  the  pleadings. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decided  May  8,  1886. 

Appeal  from  an  interlocutory  judgment  entered  on 
the  decision  of  a  judge  at  special  term. 

This  is  an  action  for  a  partnership  accoimting.  The 
complaint  alleged  that  plaintiff  and  defendants,  Elliott 
Smith  and  S.  Sidney  Smith,  together  with  Augustus  F. 
Smith,  for  several  years  prior  to  January  1,  1876,  had 
been,  and  were  up  to  that  date  copartners,  under  the 
firm  name  of  Martin  &  Smith,  in  the  business  of  attor- 
neys and  counsellors  at  law ;  that  the  firm  was  on  that 
day  dissolved  by  the  retirement  of  Augustus  F.  Smith  ; 
that  Augustus  F.  Smith  died  in  August,  1876,  leaving  a 
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will  which  was  duly  admitted  to  probate,  and  letters 
testamentaiy  were  duly  issued  to  Elliott  Smith,  S.  Sidney 
Smith  and  Howard  A.  Smith,  as  executors  thereof  ;  that 
the  liquidation  of  the  firm  had  been  going  on  for  nine  and 
one-half  years.  These  allegations  were  admitted  by  the 
answer.  The  complaint  further  contained  various  allega- 
tions respecting  divers  transactions  had  since  the  decease 
of  the  retiring  member,  in  respect  of  a  certain  asset  of  the 
firm  caUed  the  Mariposa  claim,  among  them,  that  dirers 
expenses  had  been  incurred,  and  disbursements  made  in 
and  about  these  transactions  which  had  been  paid  by 
plaintiffs,  and  that  a  certain  proportion  thereof,  to  wit, 
$4,(H»r.6S,  should  be  paid  by  the  estate  of  the  retiring 
partner ;  that  the  executors  had  not  paid  the  same,  but 
resisted  the  payment  thereof  on  technical  and  untenable 
grounds. 

The  answer  denied  all  these  allegations,  in  which  it 
admitted  the  facts  that  the  executors  were  called  on  to 
pay  the  sum  of  14,067.68,  and  that  the  same  had  not  been 
paid ;  and  made  some  affirmative  allegations  tending  to 
establish  that  they  were  not  bound  to  pay  that  sum,  and 
that  they  were  not  bound  to  contribute  to  the  expenses 
and  disbursements  incurred  and  made  in  and  about  eaid 
Mariposa  claim. 

The  complaint  further  allied  that  the  remaining 
partners  be(^une,  and  were  in  fact  the  liquidating  part- 
ners. 

The  answer  denied  that  defendants,  EUiott  Smith  or 
S.  Sidney  Smith,  ever  became  or  were  in  fact  liquidating 
partners,  or  that  they  ever  acted  as  such. 

The  complaint  further  allied  that  the  remaining 
property  and  assets  of  the  said  firm  in  liquidation  com- 
prised open  book  accounts,  for  which  bills  have  been 
rendered  at  various  times,  amounting  to  about  $13,000, 
also  of  a  number  of  other  book  accounts  for  which  bills 
were  rendered  from  time  to  time,  and  which  accounts 
had  been  charged  off  to  profit  and  loss,  the  amount  of 
which  the  plaintiffs  were  unable  at  that  time  to  state, 
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also  two  first  mortgage  bonds  of  the  Florida  Central  Eail- 
road  Company,  of  $1,000  each,  with  coupons  since  Jan- 
uary, 1879,  upon  which  the  railroad  company  ceased  to 
pay  interest  after  January,  1879,  also  the  said  Mariposa 
claiin  amounting,  with  interest  and  the  said  outlay,  to 
the  sum  of  about  $42,000,  also  a  proportionate  interest  in 
several  suits  then  pending  and  undisposed  of. 

The  answer  denied  these  allegations,  but  alleged  that 
there  were  assets  of  said  firm,  consisting  of  debts  and 
accounts  due  thereto,  which  remained  uncollected. 

The  complaint  claimed  that  the  said  partnership  prop- 
erty remaining  should  be  closed  out  by  a  public  sale 
thereof,  without  further  delay ;  and  that  the  estate  of 
Augustus  F.  Smith,  deceased,  and  the  executors  of  his  will 
should  be  debited  with  said  sum  of  $4,067.68,  with  inter- 
est, in  the  accounting  therein  prayed  for. 

The  answer  alleged  that  the  plaintiffs,  or  said  Isaac  P. 
Martin,  undertook  and  agreed  as  liquidating  partner  or 
partners,  at  the  time  of  the  dissolution  of  said  firm,  to 
collect  the  debts  and  accounts  due  to  the  firm,  with 
reasonable  care  and  dihgence,  and  that  it  is  the  duty  of 
said  liquidating  partner  or  partners,  to  collect  such  assets 
in  the  usual  course  of  business  from  the  individuals 
owing  the  same,  and  that  they  are  not  equitably  entitled 
to  have  the  same  sold  at  public  sale,  for  the  reason  that 
such  a  sale  would  necessarily  result  iu  an  entire  loss  and 
sacrifice  of  such  claims,  so  far  as  these  defendants,  being 
executors,  are  concerned ;  and  denied  that  the  estate  of 
Augustus  F.  Smith,  deceased,  or  the  executors  of  his  will 
should  be  debited  vrith  the  sum  of  $4,067.68. 

The  complaint  prayed  that  an  account  might  be  taken; 
that  a  referee  be  appointed  to  take  and  state  such  account; 
that  judgment  be  rendered  against  the  partners,  and  said 
estate,  respectively,  for  the  amounts  respectively  (if  any) 
found  due  by  them,  respectively,  to  the  other  partners,  or 
said  estate,  on  such  accounting;  that  a  receiver  be 
appoiiited  with  the  usual  powers  and  duties,  or  that  a 
referee  be  appointed  to  take  charge  of  and  sell  at  public 
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auction  all  the  Femaining  property  and  assets  of  the  firm, 
and  that  the  net  proceeds  of  such  sale  (after  payment  of 
debts  and  liabilities,  if  any)  be  distributed  between  the 
surviving  partners,  and  said  estate,  in  proportion  to  their 
respective  interests  therein,  and  such  interest  should  appear 
in  such  accounting. 

The  cause  came  on  for  trial  at  special  term,  when  plaint- 
iffs' counsel  moved  on  the  pleadings  for  an  interlocutory 
judgment,  that  an  accounting  be  had,  and  for  a  refer- 
ence for  that  purpose. 

The  motion  was  granted. 

Thereafter  an  interlocutory  judgment  was  made  and 
entered,  whereby  it  was  adjudged  that  the  plaintiffs  have 
judgment,  that  an  account  be  taken  and  stated  of  all  the 
partnership  dealings  and  transactions  of  the  said  firm, 
from  the  date  of  its  formation  to  the  time  of  its  dissolu- 
tion and  since  its  dissolution,  and  of  the  moneys  and 
other  things  received  by  or  paid  to  the  respective  partners 
thereof,  respectively,  and  their  respective  representatives, 
or  paid  out  by  them  respectively  in  respect  thereto,  before 
and  since  the  time  of  such  dissolution  down  to  and 
including  the  time  of  such  accowiting,  and  that  an  account 
be  stated  showing  the  respective  amounts  of  credit  or 
debit,  as  the  case  might  be,  of  said  partners  respectively, 
and  of  the  defendants  Elliott  and  S.  Sidney  Smith,  as 
executors  of  the  last  will,  etc.,  of  Augustus  F.  Smith, 
deceased,  to  the  others  respectively,  in  respect  to  the  said 
partnership  transactions,  and  in  respect  to  the  liquidation 
of  the  business  of  said  firm,  and  showing  the  respective 
interests  of  the  respective  partners  and  of  said  executors 
in  the  I'emaining  property  and  assets  of  said  firm,  or  in 
the  proceeds  thereof  when  sold  or  otherwise  realized  after 
first  paying  thereout  all  indebtedness  and  liabilities  (if 
any)  of  said  firm.  And  whereby  it  was  further  adjudged 
that  S.  J. ,  be  and  he  thereby  was  appointed  referee  to 
take  and  state  such  account  and  to  report  the  same  to  the 
court,  and  whereby  it  was  further  adjudged  thpt  said 
referee  report  to  this  court  the  evidence  taken  by  him  in 
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Buch  accounting,  and  that  upon  the  coming  in  of  such 
report  the  final  judgment  be  settled  by  a  judge  of  the 
court  upon  eight  days'  notice  by  either  party,  and  that 
either  party  be  at  liberty  to  apply  to  the  court  at  any 
time  for  any  further  provisions  to  be  added  at  the  foot  of 
the  decree. 

From  this  judgment  defendants  appealed. 

L.  iSb  Wm.  B.  SMdmorCj  attorneys  and  of  counsel  for 
appellants,  on  the  question  considered  in  the  opinion, 
argued  : — I.  The  court  erred  in  directing  judgment  for  an 
accounting  upon  the  pleadings,  the  allegations  of  the 
answer  being  taken  as  true,  as  they  must  be  here,  for 
the  following  reasons,  viz :  A  suit  for  accounting 
will  not  be  entertained  even  between  partners  unless 
an  indebtedness  appears  (Stamps  v.  Bracy,  How.  [Miss. 
Rep.^  314;  Hunt  v.  Cordon,  62  Miss.  197).  This  does 
not  appear  by  the  complaint  herein  as  to  the  executors 
of  Augustus  F.  Smith,  deceased,  the  plaintiffs  occupy 
towards  the  estate  of  Mr.  Augustus  F.  Smith  the  relation 
of  surviving  partners :  And  this  notwithstanding  he 
retired  from  the  firm  No.  1  a  few  months  before  his 
decease  (NicoU  v.  Eeid,  5  Sess.  Cos.  [ScotcK]  4th 
series,  p.  137).  When  one  partner  dies  the  sur- 
vivors become  the  owners  of  the  personal  property  of 
the  firm  :  They  hold  the  legal  title  pending  the  settle- 
ment of  the  partnership  business,  and  not  as  trustees 
(Beatty  v.  Wray,  19  Penn.  St.  516;  Bush  v.  Clark 
127  Mass.  Ill ;  Smith  v.  Wood,  31  Md.  293 ;  Pfiffer  v. 
Steiner,  27  Mich.  537 ;  Eobertshaw  v.  Hanway,  52  Miss. 
717  ;  Story  on  Partnershipy  §  346).  The  law  casts  upon 
the  surviving  partners  the  duty  to  wind  up  the  affairs  of 
the  partnership  and  pay  its  debts  out  of  the  assets,  if  suf- 
ficient, and  divide  the  residue,  if  any,  among  those  enti- 
tled to  it ;  and  it  is  their  legal  duty  to  collect  and  realize 
upon  them,  so  much  so  that  the  law  requires  them  to  do 
it  without  compensation  (Beatty  v.  Wray,  19  Penn.  St 
516  ;  Johnson  v.  Harti^om,  52  N.  Y.  180 ;  Ames  v.  Down- 


^ 


232  MABTIN  v.  SMITH. 


Appellants'  points. 


ing,  1  Bradf.  334).  They  are  not  entitled  to  have  an 
account  taken  by  the  court  until  the  property  of  the  part- 
nership is  reduced  to  a  money  basis  (Trufant  v.  Merrill, 
37  How.  IN.  F.]  631 ;  Haywood  v.  Hutchins,  65  N.  C.  574; 
Durand  v.  Einstein,  35  How.  Pr.  B.  241 ;  Porter  v.  Spen- 
ces,  2  Johns.  Ch.  171).  Plaintiff s  cannot  avoid  perform- 
ance of  their  duty  as  surviving  partners,  by  asking  the 
court  to  appoint  a  receiver,  or  referee,  to  sell  the  remain- 
ing assets — ^no  reason  being  shown  why  the  plaintiffs  can- 
not sell  them,  if  proper  to  be  sold,  or  collect  them  in  the 
usual  way  (Weber  v.  Dufa,  8  How.  Pr.  R.  502).  They 
ai'e  not  entitled  to  have  account  taken  by  the  court  until 
the  property  of  the  partnership  is  reduced  to  a  money 
basis.  As  to  contribution  for  the  disbursements  in  the 
Mariposa  claim,  no  calculation  can  be  had  until  all  the 
affairs  of  the  partnership  are  wound  up  and  a  balance 
struck,  and  it  is  thereby  ascertained  that  there  are  no 
partnership  assets  to  pay  such  balance  (Gleason  v.  White, 
34  Col.  258). 

n.  Even  if  the  action  in  the  opinion  of  the  court 
might  be  entertained,  despite  the  grounds  urged  for  dis- 
missing it,  then  it  is  further  respectfully  urged  that  the 
trial  of  the  issues  ought  to  have  been  proceeded  with  by 
the  court  (1)  in  order  to  ascertain  in  the  first  instance 
whether  an  accounting  should  be  decreed,  and  (2)  the 
principles  upon  which  it  should  be  conducted,  and  espec- 
ially (3)  whether  the  alleged  Mariposa  claim  should  be 
allowed  upon  such  accounting,  and,  if  allowed,  (4)  upon 
what  principles  it  should  be  adjusted  between  the  parties 
(Slee  V.  Bloom,  20  Johns.  689). 

III.  The  issue  presented  as  to  the  claim  for  contribu- 
tion to  expenses  and  disbursements  connected  with  the 
Mariposa  matter  presented  difficult  questions  of  law,  and 
should  have  been  tried  by  the  court  {Gode  Civ.  Pro.  §  1013 ; 
Swan  V.  Liverpool  Ins.  Co.,  21  Hun^  269 ;  Barnes  v.  West, 
16  Huriy  68  ;  Reed  v.  Hozier,  31  Hun,  287 ;  Magoun  v. 
Sinclair,  6  Daly^  70),  especially  as  no  long  issue  appears 
to  be  involved  (Keep  v.  Keep,  68  How.  139). 
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Counsel  here  argued  that  these  expenses  and  disbiu-se- 
ments  grew  out  of  a  new  contract  or  arrangement  made 
since  the  death  of  Augustus  F.  Smith ;  and,  therefore, 
defendants  were  not  bound  to  contribute  thereto — and 
cited  2  Lindley  on  Partnership^  1060 ;  Story  on  Partner- 
ship, §  319  ;  1  Collyer  on  Part.  (6  Am.  ed.)  169  ;  Bennet 
V.  Buchan  (61  N.  Y.  226) ;  Betts  v.  June  (51  lb.  279) ; 
Bacon  v,  Pomeroy  (104  Mass.  677) ;  Nelson  v.  Tanney  (26 
Hun,  330) ;  Philips  v.  Wells  (2  Ind.  Rep.  324) ;  Balsh  v. 
Wyam  (2  P.  Williams,  453) ;  Phene  v.  GiUam  (5  Hare,  1); 
Jervis  v.  Wolf  erstan  (43  Lata  J.  Eq.  812  ;  Perry  on  Trusts, 
§  907,  &c.  ;  Hill  on  Trustees,  578) ;  Downing  v.  Marshall 
(38  N.  Y.  389) ;  and  distinguished  Clark  v.  Clark  (8  Paige, 
152). 

IV.  The  judge  should  have  made  a  decision,  stating 
his  conclusions  of  law,  and  directing  the  interlocutory 
judgment  to  be  entered  thereon  {Code  §§  1010, 1021, 1022), 
And  entry  of  the  interlocutory  judgment  without  such 
decision  was  irregular  {Code  §  1228).  And  for  that  reason 
alone  the  judgment  should  be  revereed  (Loeschigk  v. 
Addison,  8  Bob.  331).  The  memorandum  of  opinion 
handed  down  by  Judge  O'Gorman,  is  not  such  a  decision 
as  is  required  by  the  Code,  and  does  not  authorize  the 
entry  of  judgment,  neither  does  the  signature  of  the 
justice  to  the  interlocutory  judgment  constitute  it  a  decis- 
ion to  satisfy  the  requirements  of  the  Code  (Weyman  v. 
Nat.  B'way  Bank,  59  How.  332 ;  Adams  v.  NelUs,  59  lb. 
385). 

V.  Even  as  a  matter  of  discretion,  the  court  ought  to 
determine  the  question  as  to  liability  with  respect  to 
the  Mariposa  disbiu'sements,  first,  in  order  to  save  the 
estate  of  a  deceased  person  from  unnecessary  expense,  and 
then,  if  the  proof  of  such  items  should  become  necessary, 
a  reference  could  be  made  for  that  purpose  under  the  Code 
§  1015  (Camp  v.  Ingersoll,  86  N.  Y.  433). 

Aaron  Pennington  Whitehead,  attorney,  and  George 
A.  Strong,  of  counsel  for  respondents,  on  the  questions 
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considered  in  the  opinion,  argued  : — ^I.  This  is  the  proper 
and  usual  case  for  a  partnei-ship  accounting  under  the 
direction  of  the  court.  The  authorities  lay  down  the  rule 
that  a  partnership,  a  dissolution,  and  unsettled  affairs, 
are  all  that  it  is  necessary  to  show  in  such  an  action.  It 
is  a  matter  of  course,  after  the  dissolution  of  a  partner- 
ship, for  any  partner,  if  he  so  desires,  to  demand  an 
accounting,  and  this  will  be  decreed  by  the  court  {Stortfs 
Equity  Juris.  §  672 ;  Collyer  on  Partnership^  §  285a ; 
Kuhnemundt  v.  Haar,  46  Super.  Ct.  188 ;  Ludington  v, 
Taft,  10  Barb.  448  ;  Cheeseman  v.  Wiggins,  1  T.  *  C. 
595  ;  Hall  v.  Sherman,  11  Week.  Dig.  534 ;  Kitchen  r. 
Duryee,  Hoffm.  Ch.  538).  Defendant's  counsel  on  the 
argument  beldw  had  much  to  say  upon  the  proposition 
that  it  was  "  a  part  of  the  contract  of  partnership,"  that 
when  one  partner  dies  the  surviving  partners  shaU  go  on 
and  close  up  the  business,  and  that  until  they  have  so 
closed  it  up  (i.  e.,  as  was  expressly  asserted  in  the  oral 
argument,  until  they  have  '*  converted  all  its  assets  into 
cash  "),  they  cannot  come  to  a  court  of  equity  and  ask  for 
an  accounting.  This  extraordinary  proposition,  unsup- 
ported as  it  is  by  authority,  and  contrary  to  the  every-day 
experience  of  the  profession  and  the  courts,  it  is  hardly 
worth  while  to  discuss,  for  the  facts  in  this  case  do  not 
bring  it  within  the  proposition,  if  conceded.  The  counsel 
has  overlooked  the  fact  that  the  partnership  involved  in 
the  case  at  bar  was  not  dissolved  by  death  of  one  partner, 
but  by  agreement  of  all,  and  Mr.  Augustus  F.  Smith  did 
not  die  until  about  six  months  after  this  dissolution. 

II.  There  was  no  error  in  regard  to  the  '*  Mariposa 
item.*'  Defendants  urged,  as  a  subordinate  proposition, 
that  in  case  the  court  decided  us  to  be  entitled  to  an 
accounting,  it  should,  before  appointing  a  referee  for  that 
purpose,  hear  aid  determine  the  controversy  existing 
between  the  parties  in  regard  to  what  is  called  the  "  Mari- 
posa item."  This  item,  in  and  of  itself,  involves  an 
accounting,  inasmuch  as  the  disbursements  challenged  by 
defendants  extended  over  a  series  of  years,  and  if  the 
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court  undertook  to  try  this  question,  all  of  these  expendi- 
tures would  have  to  be  examined.  Some  might  be  legal, 
even  though  others  were  not.  We  presume  that  the 
defendants  are  hardly  ready  to  stipulate  that  if  any  one 
it^m  in  the  Mariposa  matter  proves  to  be  a  proper  charge 
against  them,  they  will  admit  all  the  rest.  But  if  not, 
then  it  follows  that  the  court  would  have  to  examine, 
and  pass  upon  each  and  every  item. 

Per  Curiam. — ^We  think,  on  the  facts  alleged  in  the 
complaint  and  admitted  by  the  answer,  that  the  plaintiffs 
were  entitled  to  an  interlocutory  decree  for  an  account- 
ing. 

The  copartnei-ship  between  the  plaintiffs  and  the 
defendants'  testator  had  been  dissolved  for  upwards  of 
nine  years  by  agreement  of  all  the  partners,  and  the  fact 
that  one  of  the  members  of  the  firm  died  after  the  dissolu- 
tion, is  no  reason  why  a  court  of  equity  should  refuse  an 
accounting.  The  fact  that  the  defendants  denied  liability 
for  certain  disbursements  arising  out  of  what  is  called  the 
Mariposa  claim,  is  a  matter  of  account,  and  the  defend- 
ants' claim  that  the  court  should  try  that  issue  at  special 
term  is  a  matter  resting  largely  in  the  discretion  of  the 
court,  and  it  does  not  appear  that  that  discretion  was 
improperly  exercised. 

The  fact  that  $13,000,  of  book  accounts  remain  uncol- 
lected, is  certainly  no  reason  for  refusing  an  accounting. 
The  statute  of  limitations  would  appear  to  have  run 
against  these  claims,  and  if  any  of  them  are  valid  they 
can  be  collected  by  the  receiver,  or  they  may  be  disposed 
of  by  him  as  the  court  shall  direct. 

The  only  question  that  remains  is  whether  the  inter- 
locutory judgment  as  entered  should  be  reversed  because 
the  trial  judge  failed  to  make  findings  of  fact. 

It  was  held  in  Eaton  v.  Wells  (82  N.  Y.  576),  that 
where  the  judgment  rendered  is  on  the  pleadings,  that 
there  was  no  trial  of  an  issue  of  fact,  no  facts  to  be  found, 
and  consequently  no  findings  of  fact  were  needed  ;  that 
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the  decision  of  the  court  with  an  order  for  the  judgment, 
unis  a  soflBcient  decision  in  writing  to  meet  the  require- 
ment of  section  1010  of  the  Code.     There  being  no  trial 
of  an  issue  of  fact,  section  1022  did  not  apply. 
Judgment  afiSnned,  with  costs. 


WILLIAM  A.  WHEKLOCK,  Respondent,  v.  MICHAEL 

NOONAN,  Appellant. 

JVtiWa/ory  injunction  may  go  to  compel  performance  of  a  duty^aUo  to 
abate  e4>Htinuing  treapam  hy  compelling  removal  of  that  tchkheoMti- 
tMte*  it — Cmiinuing  tretpan, —  The  allowing  ponderous  artidety  flaed 
on  land  under  a  permittion  to  do  $o,  to  remain  there  after  retocatm 
of  the  permission  and  demand  for  removal^  constitutes  a  continuing 
trespass, — Mandate^  possibility  of  inability  to  comply  tcitJiy  tfiMtA 
time  reqnirtdt  as  found  OyfndingSj  not  cause  for  retersaL 

Defendant  obtained  pcimission  from  plaintiff  to  pile  a  small  quantity  of 
rock  on  certain  vacant  lots  of  his,  upon  the  representation  that  he 
desired  it  to  remain  there  but  a  short  time  only,  and  a  promise  that  he 
would  soon  remove  it ;  under  this  permission,  he,  in  the  winter  of  1879 
and  ISSO,  piled  large  boulders  on  the  lots,  covering  almost  their  entire 
surface  to  the  height  of  twenty  or  thirty  feet  In  the  spring  of  1890, 
plaintiff  revoked  his  permission  and  required  defendant  to  remore 
the  rock.  Since  that  time  he  has  neglected  and  refused  to  remove  it, 
although  often  requested  so  to  do.  By  reason  of  the  rock  the  property 
was  unsalable,  and  plaintiff  deprived  of  its  use  and  enjoyment 

IlttJ^  1.  That  permitting  the  rock  to  remain  after  the  revocation  of  the 
permission  and  the  demand  for  its  removal  constituted  a  continuing 
trespass,  and  as  its  removal  involved  great  and  peculiar  difficulties,  and 
as  the  duty  of  removal  rested  on  the  defendant,  and  as  it  would  he 
extremely  difficult  to  establish  loss  of  rental  value,  and  as  plaintiff  had  a 
right  to  have  his  lots  in  a  condition  which  permitted  use  and  enjoyment 
and  rendered  them  salable,  and  as  compensation  for  the  continuing 
injury  could  be  obtained  at  law  only  by  successive  actions  (Uline  v.  N. 
Y.  C.  &  H,  R  R  R.  Co.,  101  y.  r.  OS),— a  judgment  for  a  mandatory 
injunction,  compelling  the  removal  of  the  rock,  was  proper. 

2.  The  case  at  bar  does  not  fall  within  the  principles  of  Uie  case  of  Beck  t. 
Allison  (56  X.  T.  366). 

The  findings  found  that  unless  the  rock  was  used  for  paving  EleTenth 
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avenue  it  could  not  be  removed  in  less  than  two  years,  and  that  the 
Eleventh  avenue  was  not  ready  to  be  paved ;  the  judgment  was  entered 
January  7,  1 886,  and  required  the  rock  to  be  removed  on  or  before  the 
fifteenth  of  the  following  March. 
Seldf  not  cause  for  reversal,  as  the  time  might  be  extended. 

Before  SEDawiCK,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decided  Map  6,  1886. 

Appeal  by  defendant  from  judgment  entered  against 
him  upon  the  decision  of  a  judge  at  special  term. 

The  facts  suflSciently  appear  in  the  opinion. 

i.  Laflin  Kellogg,  attorney,  and  of  counsel  for  appel- 
lant, on  the  questions  considered  in  the  opinion,  argued  : 
— I.  Conceding  all  the  facts  to  be  true  as  the  plaintiff  has 
stated  them,  a  court  of  equity  has  no  power  to  grant  an 
injunction  in  this  case,  for  the  reason  that  the  damages 
suffered  by  the  plaintiff  can  be  adequately  measured  at 
law  {High  on  Injunction,  ed.  1880,  228  ;  Coe  v.  Columbus, 
P.  &  I.  R  Co.,  10  Ohio,  372 ;  Coughran  v.  Swift,  18  111. 
414  ;  Winkler  v.  Winkler,  40  lb.  179  ;  Paige  v.  Bell,  8 
Rand.  586  ;  Akrell  v.  Selden,  1  Barb.  316  ;  Sherman  v. 
Clark,  4  Nev.  138  ;  Mullen  v.  Jenning,  1  Stock.  192  ; 
Wooden  v.  Wooden,  2  Qreen.  Ch.  429  ;  Richard  v.  Kirk- 
patrick,  52  Cal.  433 ;  Frasier  v.  White,  49  Md.  1 ;  City  of 
Council  Bluffs  v.  Stewart,  51  Iowa,  385 ;  Willard  Eq. 
Juris.  276  ;  Penn.  Goal  Co.  v.  Delaware,  etc.,  31  iV;  Y. 
91 ;  Jerome  v.  Eoss,  7  Johns.  Ch.  315).  The  complaint 
sets  up  a  contract  to  use  lots  of  land  for  a  short  time  for 
the  purpose  of  storage,  upon  the  condition  that  the 
defendant  remove  the  stone  placed  there  within  a  short 
time.  The  only  damage  the  plaintiff  can  suffer  would  be 
from  the  want  of  use  of  these  lots.  If  the  defendant  has 
violated  his  contract  by  reason  of  failure  to  remove,  the 
plaintiff  upon  this  breach  would  have  a  right  to  remove 
the  stone  from  the  lot.  His  damage  would  be  simply  the 
cost  of  removal,  which,  in  a  proper  case,  he  could  recover 
from  the  defendant.  Thia  remedy  is  simple  and  plain. 
It  is  hard  to  see  how  a  multiplicity  of  actions,  as  claimed 
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by  the  plaintiff  could  arise  ;  but  if  they  could,  they  would 
arise  simply  from  the  fault  and  neglect  of  the  plaintiff  in 
removing  these  stones  upon  the  breach  of  defendant's  con- 
tract. 

II.  It  is  submitted  that,  as  the  stones  are  on  the  land 
by  permission,  there  can  be  no  trespass.  If  placed  with- 
out permission,  and  the  defendant  was  guilty  of  trespass, 
an  injunction  could  not  be  granted  (Troy  &  Boston  Rail- 
road Co.  V.  Boston,  Housatomc,  etc.  R.  R.  Co.,  86  K  F. 
lOr ;  New  York  Printing  EstabUshing  Co.  v,  Rtch,  1 
Paige,  97  ;  Hart  v.  Mayor,  3  lb.  214  ;  City  of  New  York 
V.  Mapes,  6  Johns.  Ch.  46 ;  Murray  v.  Knapp,  62  Barb. 
666  ;  Deklyn  v.  Davis,  Hopk.  Ch.  135  ;  Strong  v.  Water- 
man, 11  Paige^  607 ;  Akrill  v.  Selden,  1  Barb.  316).  In  a 
case  exactly  similar  to  the  one  at  bar,  in  Pennsylvania,  it 
was  held  **that  an  injimction  would  not  be  granted 
against  a  party  for  placing  earth  or  other  materials  on 
another  man's  land.  The  proper  remedy  in  such  a  case 
is  an  action  for  trespass'*  (Mulvaney  v.  Kennedy,  26 
Penri.  44).  Equity  will  not  interfere  to  restrain  a  tres- 
passer simply  because  he  is  a  trespasser,  but  only  because 
the  injury  threatened  is  ruinous  to  the  property  and  will 
permanently  impair  its  future  enjoyment  {High  on  In- 
junctionsy  §  701 ;  Eqhlehart  v.  Schader,  45  Md.  505 ;  Mayer 
V.  Groschen,  80  lb.  436).  What  future  enjoyment  will  be 
impaired  after  the  stone  are  removed  ? 

Counsel  here  commented  on  and  sought  to  distinguish 
Corning  v.  Troy  Iron  &  Nail  Factory  (40  N.  Y.  206) ; 
Williams  v.  N.  T.  Central  E.  E.  Co.  (16  lb.  Ill) ;  Taylor 
V.  Christopher  &  Tenth  Street  E.  E.  Co.  (1 466.  N.  C.  To) ; 
Calkins  v.  Bloomfleld  E.  E.  Co.  (1  T.  &  C.  541) ;  Delano  v. 
Blizzard  (7  Huriy  66) ;  Engle  v.  Owen  (3  I>uer,  15).  In 
Auburn,  etc.  Co.  v.  Douglas  (12  Barb.  553),  the  judgment 
was  reversed  in  9  N.  Y.  444. 

in.  An  injunction  should  not  be  granted  for  fear  of  a 
multiplicity  of  actions.  Such  a  claim  in  this  case,  it  seems, 
is  idle.  There  can  be  one  action  at  law,  to  wit :  damages 
estimated  at  the  cost  of  the  removal  of  the  stone.    After 
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the  removal  what  other  damages  could  accrue?  The 
plaintiff  would  have  his  land.  The  stone  would  not  be 
there.  No  further  injury  could  accrue.  In  any  event, 
the  genei'al  rule  requires  that  an  action  at  law  should  firet 
be  brought.  This  was  established  in  Livingston  t\  Liv- 
ingston (6  Johns.  497).  The  court  of  appeals  affirmed  the 
rule  in  Troy  &  Boston  E.  R.  v.  Boston  &  Housatonic  E. 
E.  Co.  (86  N.  F.  107).  But  to  warrant  the  interference  in 
such  cases  (for  multiplicity  of  suits)  there  must  be  differ- 
ent persons  assailing  the  same,  and  the  particulars  upon 
which  the  reUef  is  granted  have  no  application  to  a  repe- 
tition of  the  same  trespass  by  one  and  the  same  person, 
the  case  being  susceptible  of  compensation  and  damages 
{High  on  Injunctions,  §  700  ;  Hatcher  r.  Hampton,  7 
Georgia,  30).  In  this  case  it  is  seen  that  not  only  could 
there  be  no  multiplicity  of  action,  1st.,  because  the  dam- 
age could  not  be  continuing ;  2d.,  that  no  suit  had  previ- 
ously been  brought ;  3d. ,  that  there  could  be  but  one  per- 
son to  sue,  to  wit,  the  plaintiff. 

IV.  A  court  of  equity  would  have  no  power  to  enforce 
a  contract  for  personal  services,  and  this  is  just  the  con- 
tract that  the  plaintiff  asks  to  have  enforced  ( WillarcVs 
Equity,  277  ;  Haight  v.  Bedgely,  11  Barb.  601 ;  Hamblin 
V.  Dunnef  red,  2  Ed^  Ch.  522 ;  Sanquirico  v.  Benedetti,  1 
Barb.  315  ;  Kemball  v.  Dean,  6  Sim.  333  ;  Flint  v.  Bran- 
don, 8  Ves.  163 ;  South  Wales  Eailway  Co.  v.  Wythes,  5 
De  G.,  M.  &  G.  880 ;  Fallon  v.  Eaikoad  Co.,  1  Dill.  [C. 
C]  121 ;  Booth  v.  Pollard,  4  F.  <fc  C.  61 ;  High  an  Injunc- 
tions, §  728  p.  79  ;  Collins  v.  Plum,  16  Vesey,  454  ;  Pollard 
V.  Clinton,  IK.&J.  462 ;  Wheatley  v.  Westminster,  etc. 
Coal  Co.,  L.  B.  9  Eg.  538  ;  Heathcote  v.  North  Stafford 
Eailway  Co.,  20  L.  J.  [N.  S.]  82,  and  cases  there  cited  ; 
Ford  V.  Jermon,  6  Ohio  [Penn.]  6  ;  5  WaiVs  Actions  & 
Defenses,  768  ;  Pickering  v.  Bishop  of  Ely,  2  Y.  &  Col. 
249  ;  Stoker  v.  Brocklebank,  3  Mac.  &  G.  250  ;  Mair  v. 
Himalaya  Tea  Co.,  1  Eg.  411 ;  Eichmondt;.  Dubuque,  etc. 
E.  E.  Co.,  33  Iowa,  480 ;  Chinnock  v.  Sainsbury,  30  L.  J. 
[N.  SI]  Ch.  409 ;  Acker  v.  Phoenix,  4  Paige,  305).     A 
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^  court  of  equity  will  not  enforce  the  specific  performance 
of  an  agreement  contained  in  a  lease  upon  the  part  of  a 
lessor  to  repair  damages  caused  by  fire  (Beck  v.  Allison, 
56  N.  Y.  367  ;  15  Am.  Rep.  430). 

V.  If  on  no  other  ground,  this  appeal  should  be  suc- 
cessful in  this  court,  in  modifying  the  decree. 

Martin  &  Smithy  attorneys,  and  George  A,  Strong,  of 
counsel  for  respondent,  on  the  questions  considered  in 
the  opinion,  argued  : — ^I.  If  defendant  abused  the  permis- 
sion given  to  him,  exceeding  it  both  as  to  the  quantity  of 
rock  placed  on  the  land  and  the  length  of  time  they 
remained,  he  made  himself  a  trespasser.  Still  further,  if 
he  has  kept  this  mass  of  rock  on  the  lots  after  the  plaint- 
iff demanded  its  removal,  then  he  has  become  a  wrong- 
doer, even  though  it  should  be  held  that  up  to  that  time 
his  conduct  had  been  lawful.  That  was  long  since 
decided  by  this  court,  and  the  decision  was  expressly 
approved  and  followed  by  the  court  of  appeals  (Jamieson 
r.  Milleman,  3  JDwer,  255  ;  Babcock  v.  Utter,  1  Keyes, 
403). 

II.  The  cases  are  numerous  which  hold  that  a  manda- 
tory injunction  will  issue  to  redress  such  a  wrong.  The 
trespass  is  a  continuing  one,  and  where  a  defendant  has 
•committed  an  unlawful  act,  and  the  nature  of  the  iajm 
requii-es  such  relief,  the  courts  have  not  hesitated  to  com- 
mand him  to  take  affirmative  measures  to  undo  the 
wrong  which  he  has  done  (Coming  v.  Troy  Factory,  40 
X.  Y.  191 ;  Eagle  v.  Owen,  3  Duer,  15 ;  Prime  v,  23d 
St.  R.  R.  Co.,  1  Abb.  X.  C.  63 ;  Calkins  v.  Bloomfield, 
&c.  Co.,  1  T.  &  C.  541 ;  Delany  v.  Blizzard,  7  Hun,  66; 
Auburn,  &c.  Co.  i\  Douglass,  12  Barb.  553  ;  Martyr  v. 
Lawrence,  2  DeG,,  J.  &  S.  266  ;  Rankin  v.  Iluskisson,  i 
Simons  J  13 ;  Q  E.  Ch.  Rep.  7 ;  Spencer  v.  London,  &c. 
Ry.  Co.,  8  Simo7is,  193 ;  Robinson  v.  Lord  Byron,  1  Bro. 
Ch.  Rep.  688).  It  is  clear  "that  injunctions  in  substance 
mandatory,  though  in  form  merely  prohibitory,  have 
been  and  may  be  granted  by  the  court "  (Junction  Ky.  Co. 
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V.  Clarence  Ey.  Co.,  1  Coll.  621),  Defendant's  coun- 
sel urged  in  his  brief  at  special  term  that  equitable  relief 
could  not  be  granted,  because  plaintiff  had  an  adequate 
remedy  at  law.  This  claim  was  based  on  the  proposition 
that  plaintiff  was  bound  to  remove  the  stone  and  sue  the 
defendant  for  the  cost  of  removal,  and  his  omission  to 
adopt  this  course  was  actually  termed  a  ^  *  fault  and  neg- 
lect" on  his  part.  The  only  case  in  which  this  argument 
seems  ever  to  have  been  advanced  is  an  old  one,  but  this 
fact  is  perhaps  accounted  for  by  the  disfavor  with  which 
the  argument  was  then  received  (Beach  v.  Crain,  2  N.  Y, 
97).  Certainly  it  is  a  novel  idea  that  when  defendant 
disregarded  his  duty  to  take  these  rocks  away,  it  then 
became  plaintiff's  duty,  for  defendant's  benefit,  to  under- 
take the  task.  On  the  contrary,  the  foregoing  authori- 
ties show  that  it  was  a  continuing  trespass  for  defendant 
to  leave  the  rock  there,  that  a  continuing  trespass  neces- 
sitates a  multiplicity  of  actions  at  law,  and  that  the 
necessity  for  a  multiplicity  of  actions  furnishes  one  of  the 
strongest  grounds  for  the  interposition  of  equity.  Defend- 
ant's argument  that  plaintiff  could  remove  the  rock  and 
then  sue  defendant  for  the  expense  of  removal  would 
have  applied  with  precisely  the  same  force  to  every  one 
of  the  above  cases,  where  a  mandatory  injunction  was 
actually  granted.  It  cannot,  therefore,  be  any  answer  to 
the  prayer  for  such  an  injunction.  The  distinction  is 
very  clear  between  a  single  trespass,  with  which  equity 
will  not  interfere,  and  a  continuing  trespass,  or  repeated 
trespasses,  which  bring  a  case  within  equitable  jurisdic- 
tion {Story's  Eq.  Jur.  [10th  ed.]  vol.  2,  §  928 ;  Meyer  v. 
Phillips,  97  N,  Y.  491).  We  may  instance,  while  upon 
this  point,  the  elevated  railroad  cases.  They  occasioned, 
the  court  of  appeals  said,  *' a  permanent  and  continuing 
injury  "  to  property,  and  an  injunction  is  therefore  the 
proper  remedy  (Story  v.  N.  Y.,  El.  E.  R.  Co.,  90  N.  Y. 
179).  This  rule  was  laid  down  in  a  case  where  the  dam- 
ages could  be  ascertained,  and  the  issue  of  the  injunction 
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was  by  the  direction  of  the  court  to  be  suspended,  to 
allow  these  damages  to  be  ascertained  and  paid. 

III.  Plaintiff  is  entitled  to  a  decree  for  specific  per- 
formance. We  submit  that  a  court  of  equity  may  prop- 
erly deci-ee  the  specific  performance  of  the  agreement  to 
i*emove  (Jones  v.  Seligman,  81  iV.  Y.  190  ;  Countiyman 
V.  Deck,  13  Abb.  N.  C.  110 ;  McLallan  v,  Jones,  20  K  Y. 
166  ;  Malins  v.  Brown,  4  lb.  403  ;  Bennett  v.  Abrams,  41 
Barb.  619  ;  Story  Eq.  Jur.  [10th  ed.]  §  746).  Great  stress 
was  laid  by  defendant's  counsel  upon  the  case  of  Beck  v. 
Allison  (56  N.  Y.  366).  But  that  case  is  explicitly  based 
upon  the  ground  that  a  court  of  equity  has  no  proper 
machinery  for  supervising  so  complicated  a  matter  as 
specific  performance  of  an  agreement  to  rebuild.  It 
could  not  enter  into  the  question  of  the  proper  extent  and 
quality  of  repairs.  It  was  the  same  court  which  after- 
wards compelled  specific  performance  of  the  duty  of 
building  the  fence,  seeing  that  there  could  be  no  diflSculty 
in  supervising  the  execution  of  such  a  deci'ee. 

IV.  Plaintiff  has  no  adequate  remedy  at  law,  because 
there  is  no  way  of  measuring  the  damages  sustained  by 
reason  of  the  presence  of  the  rock  on  his  land.  Defend- 
ant's whole  contention  rests  on  the  proposition,  that 
plaintiff  had  " an  appropriate  and  adequate"  remedy  at 
law.  And  this  proposition  depends  upon  another,  viz. : 
that  it  was  plaintiff's  *'duty"fii*st  to  remove  this  rock 
himself  and  then  sue  defendant  at  law  for  the  expense  of 
so  doing.  The  reverse  of  this  has  been  reached  (Beach  r. 
Grain,  2  N.  Y.  97).  A  moment's  thought  also  will  show 
that  the  doctrine  contended  for  by  defendant  cannot  co- 
exist with  one  as  old  as  the  law  itself,  viz. :  that  of  con- 
tinuing trespass.  Throwing  a  heap  of  stones  on  the  land 
of  another  pei'son  is  given  in  a  leading  text  book  as  an 
instance  of  a  continuing  trespass,  which  gives  a  right  to 
sue  de  die  in  diem  {Addison  on  torts  [Banks^  Ed.],  vol.  1, 
332). 

Freedman,  J. — This  is  an  appeal  by  the  defendant  from 
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a  judgment  enjoining  him  from  keeping  or  maintaining 
any  rock  which  he  had  placed  there,  upon  the  plaintiff's 
premises  and  directing  him  to  remove  said  rock  by  a  time 
specified. 

The  complaint  alleges  that  in  or  about  the  year  1880, 
the  defendant,  who  then  held  a  contract  with  the  city  of 
New  York  to  open  Eleventh  avenue,  applied  to  the  plaint- 
iff, the  owner  of  eight  vacant  lots  bounded  on  one  side  by 
Eleventh  avenue,  for  permission  to  pile  a  small  quantity 
of  rock  temporarily  upon  said  lots  ;  that  in  the  course  of 
such  appUcation  he  represented  that  he  desired  to  place 
only  a  small  quantity  thereon  and  for  a  short  time  only, 
and  promised  that  he  would  soon  remove  it  again,  as  he 
expected  to  sell  it  for  macadamizing  purposes ;  that  upon 
the  faith  of  such  representations  and  such  promises  the 
plaintiff  gave  the  permission  requested ;  that  thereupon 
the  defendant,  without  plaintiff's  knowledge,  piled  rock, 
consisting  largely  of  huge  boulders,  on  said  land  to  the 
height  of  twenty  or  thirty  feet  and  so  as  to  cover  almost 
the  entii-e  surface  of  the  eight  lots  ;  that  since  that  time 
the  defendant,  though  often  requested  to  remove  said 
rock,  has  neglected  and  refused  to  move  the  same,  and 
that  by  reason  of  the  aforesaid  premises  the  lots  have 
become  utterly  unsalable  and  the  plaintiff  has  been 
deprived  of  their  use  and  enjoyment.  The  prayer  is  for 
judgment  enjoining  and  i-estraining  the  defendant  from 
keeping  said  rock  any  longer  upon  the  lots  described,  and 
directing  and  requiring  him,  within  such  time  as  shall  be 
fixed  by  the  court,  to  remove  all  of  the  said  rock  from  the 
said  lots. 

The  evidence  leaves  no  doubt  that  the  defendant 
greatly  abused  the  permission  given  to  him,  and  that  the 
plaintiff  substantially  established  all  the  material  allega- 
tions of  his  complaint. 

It  is  claimed,  however,  and  this  is  really  the  only 
point  presented  by  defendant's  appeal  which  requires  ser- 
ious consideration,  that  conceding  all  the  facts  to  be  tnie 
as  above  stated,  a  court  of  equity  will  not  grant  a  manda- 
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tory  injunction  because  the  plaintiff  has  a  remedy  at 
law. 

The  question  therefore  arises,  what  remedy  the  plaint- 
iff would  have  in  an  action  at  law. 

The  defendant  claims  that  his  omission  and  refusal  to 
remove  the  rock,  although  wrongful,  constitute  but  a 
mere  breach  of  contract,  and  that  the  measure  of  damages 
is  the  cost  of  the  removal  of  the  rock. 

The  answer  to  that  is  that  the  duty  of  removing  the 
rock  does  no  more  rest  upon  the  plaintiff,  than  the  duty 
of  rebuilding  or  replacing  the  gate  rested  upon  Grain  in 
the  case  of  Beach  v.  Grain  (2  N.  Y.  86,  97). 

Moreover  the  evidence  shows  that  there  are  great  and 
peculiar  diflBculties  to  be  overcome  in  the  removal  of  the 
particular  rock  complained  of,  unless  an  immediate  use 
or  market  for  it  can  be  found  for  account  of  contractors 
in  the  vicinity. 

And,  finally,  it  is  to  be  considered  that  defendant's 
abuse  of  the  permission  granted  to  him,  and  his  subse- 
quent refusal  to  remove  the  rock  when  requested,  and 
keeping  it  there  after  that,  amount  to  a  continuing  tres- 
pass upon  plaintiff's  land.  In  this  aspect  of  the  case,  the 
plaintiff  can  only  bring  successive  actions  for  the  loss  of 
the  rental  value  of  his  lots,  but  he  cannot,  in  a  common 
law  action,  recover  once  for  all  time,  the  total  diminution 
of  the  fee  value  of  the  lots,  because  the  trespass  is 
capable  of  being  discontinued,  and  the  law  will  not  pre- 
sume that  it  will  always  continue.  This  has  been  ex- 
pressly decided  in  Uline  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co. 
aoi  N.  Y.  98). 

These  considerations  show  sufficiently  that  the  plaint- 
iff, upon  the  pecuUar  circumstances  of  this  case,  has  no 
adequate  remedy  at  law.  A  further  consideration  is  that 
it  would  be  extremely  difficult  to  establish  loss  of  rental 
value  in  vacant  losts  situated  as  plaintiff's  lots  are,  and 
that  the  plaintiff  has  a  right  to  have  his  lots  in  a  condi- 
tion which  permits  use  and  improvement  and  rendere 
them  salable. 


J 
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For  the  reasons  stated,  and  the  additional  reason  that 
equity  will  interpose  to  prevent  a  multiplicity  of  suits  for 
damages,  the  case  is  brought  directly  within  the  decision 
of  Coming  v.  Troy  Iron  &  NaQ  Factory  (40  K  F.  191). 

The  judgment  should  be  affirmed,  with  costs. 

Sedgwick,  Ch.  J.  (concurring.) — In  my  opinion,  the 
court  will  have  no  difficulty  in  supervising  the  perform- 
ance by  defendant  of  his  agreement  to  remove  the  rock 
from  plaintiffs  land.  It  seems  to  me,  that  none  of  the 
reasons  that  prevailed  in  Beck  v.  Allison  (56  N.  Y.  366), 
apply  to  such  a  simple  work.  At  least,  the  defendant 
will  know  exactly  what  is  to  de  done.  He  is  to  use  the 
means  he  used  in  placing  the  rock  upon  the  land. 

It  seems  to  me  that  it  is  not  the  duty  of  the  plaintiflf 
to  create  a  condition  of  things  for  the  purpose  of  getting 
a  cause  of  action  that  may  indemnify  him,  which,  if  he 
had  it,  would  be  a  reason  for  his  not  being  entitled  to  an 
equitable  remedy.  It  would  be  at  least  a  hardship  to  a 
party  grievously  wronged,  to  be  required  at  the  instance 
of  the  wrongdoer,  to  do,  at  his  own  expense,  what  the 
wrongdoer  promised  to  do,  in  order  to  ascertain  what 
damages  could  be  recovered  in  a  legal  action.  In  a  case 
like  this,  if  a  wrongdoer  does  so  much  harm  that  the 
injured  party  has  not  the  means  of  remedying  it,  then  it 
is  safe  to  injure  a  man  without  means. 

The  defendant  suggests  that  there  is  some  inconsist- 
ency in  the  judgment  requiring  him  to  accomplish  within 
two  months,  what  by  the  findings,  will  take  two  years  to 
accomplish.  The  time  for  performance  may  be  extended. 
This  is  no  reason  for  reversing  the  judgment  wholly.  I 
concur  with  Judge  Freediian,  that  judgment  should  be 
affirmed,  with  costs. 

Inoraham,  J.  (dissenting). — I  am  unable  to  concur 
with  the  majority  of  the  court  that  the  judgment  in  this 
action  should  be  affirmed. 

It  is  not  claimed  by  this  plaintiflf  that  the  defendant 
entered  upon  the  premises,  placed  any  stones  upon  them. 
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or  did  anything  to  them  after  the  notice  given  to  him  in 
the  spring  of  1880,  that  the  license  to  place  rock  upon  the 
premises  had  been  revoked  ;  but  the  defendant  appears 
then  to  have  abandoned  possession  of  the  premises,  leav- 
ing the  rock  placed  there  before  that  time.  The  court 
refused  to  find  that  defendant  was  in  possession  at  the 
time  of  the  trial. 

There  is  no  evidence  that  would  justify  the  court  in 
holding  that  the  defendant  committed  a  trespass  at  any 
time.  A  trespass  was  not  committed  when  the  rock  was 
placed  upon  the  property,  for  defendant  had,  under  the 
license,  authority  to  put  it  there,  which  authority  con- 
tinued down  to  the  spring  of  1880.  After  that,  defendant 
did  not  enter  on  the  premises. 

In  Miller  v.  The  Auburn  &  S.  E.  R.  Co.  (6  HflZ,  61), 
the  court  held  that  a  license  until  revoked,  protects  the 
defendant  against  an  action  for  a  wrong.  **  Indeed,  there 
cannot,  in  the  nature  of  things,  be  any  legal  wrong  until 
the  license  is  countermanded. '^  (See  also  Kerrepoint  iv 
Barnard,  6  N.  F.  279). 

That  the  defendant  had  broken  his  contract  or  agree- 
ment with  the  plaintiff  is  established,  and  for  such  breach 
plaintiff  has  an  action  at  law  for  the  damages  caused 
thereby.  The  plaintiff  claims  -that  a  trespass  was  com- 
mitted when  the  defendant  left  the  rock  upon  the  prem- 
ises after  the  license  was  revoked,  and  failed  to  keep  his 
agreement  to  remove  it,  and  I  understand  the  majority 
of  the  court  sustain  him  in  such  claim.  It  appears  to 
me,  however,  that  this  was  a  breach  of  contract,  not  a 
trespass.  In  Engle  v.  Owen  (3  Dicer,  15),  relied  on  by 
plaintiff,  the  judgment  appealed  from  required  the  defend- 
ant to  rebuild  and  close  up  a  doorway,  so  as  to  make  the 
same  equal  to  the  other  parts  of  the  wall,  under  penalty 
of  being  deemed  guilty  of  contempt  of  court.  On  appeal, 
however,  this  judgment  was  modified  so  as  1o  prohibit 
future  alterations  only,  the  court  saying,  "  If  the  altera- 
tions made  can  be  shown  to  be  an  injury  to  the  plaintiff, 
he  has  a  perfect  remedy  by  action  to  recover  the  damage." 
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Beach  v.  Grain  (2  N.  F.  86)  was  an  appeal  from  a  judg- 
ment of  a  justice  of  the  peace  for  the  breach  of  a  covenant 
contained  in  an  agreement  under  seal. 

In  no  case  that  has  been  cited,  or  that  I  have  been 
able  to  find,  has  it  been  held  that  a  trespass  was  com- 
mitted because  of  the  failure  to  remove  an  obstruction 
placed  upon  property  under  a  license  ;  and  I  am  of  the 
opinion  that  under  such  circumstances  no  trespass  is 
committed.  The  jimsdiction  of  a  court  of  equity  to 
restrain  the  commission  of  a  trespass  only  attaches, 
however,  when  some  further  necessity  for  such  inter- 
ference appeal's  than  the  trespass.  It  must  either  appear 
that  the  plaintiff  has  not  an  adequate  remedy  at  law,  or 
that  the  interposition  of  a  court  of  equity  is  necessary  to 
prevent  a  multiplicity  of  suits. 

In  N.  Y.  Printing,  &c.  Establishment  v.  Fitch  (1 
Paige  J  99),  the  chancellor  said,  ''There  must  be  some- 
thing particular  in  the  case  to  sustain  the  jurisdiction  of 
the  court,  so  as  to  bring  the  injmy  under  ihe  head  of 
quieting  the  possession,  or  make  out  a  case  of  irreparable 
mischief,  or  the  value  of  the  inheritance  must  be  put  in 
jeopardy  by  the  continuance  of  the  trespass." 

In  this  case  neither  of  these  conditions  exists.  The 
plaintiff  has  a  perfect  remedy  at  law,  and  all  the  damage 
sustained  by  him  can  be  recovered  in  one  action. 

Plaintiff  is  in  possession  of  his  property  ;  the  expenses 
of  the  removal  of  the  rock  can  be  ascertained  with  reason- 
able certainty,  and  that  amount,  together  with  the  value 
of  the  use  of  the  property  from  the  time  of  the  revoca- 
tion of  the  license  to  the  time  at  which  the  stones  can  be 
removed,  will  be  full  compensation  to  the  plaintiff  for  all 
damage  that  he  has  sustained.  No  other  or  further 
action  would  be  needed  to  place  the  plaintiff  in  exactly 
the  same  position  in  which  he  was  before  the  stones  were 
placed  upon  his  premises.  Nothing  prevents  the  plaint- 
iff from  having  the  rock  removed,  and  after  such  removal 
and  his  recovery  of  the  amount  of  such  damage,  plaint- 
iff's remedy  is  complete. 


^ 
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The  case  of  Meyer  v.  Phillips  (97  N.  Y.  485),  and  cases 
of  that  nature  are  not  authorities  for  the  judgment  in 
this  case.  There,  the  defendants  were  doing  acts,  each 
of  which  was  a  new  trespass,  and  the  court  said,  **This 
is  not  a  case  where  the  defendants  threaten  only  to  com- 
mit a  single  trespass,  but  they  threaten  and  claim  the 
right  to  repeat  the  trespasses  every  year." 

The  necessity  of  equitable  interference  arises  in  such 
a  case  from  the  fact  that  an  acquiescence  by  plaintiff 
in  the  wrongful  act  must  ripen  into  a  right  by  prescrip- 
tion. 

Nor  can  the  action  be  sustained  as  an  action  for  the 
specific  performance  of  a  contract. 

In  Beck  v.  AUison  (56  N.  Y.  366),  the  court  refused 
to  enforce  a  specific  performance  of  a  covenant  to  rebuild, 
holding  that  the  execution  of  contracts  of  the  kind  will  be 
found  very  difficult,  if  not  impracticable,  while  a  remedy 
at  law  would  in  nearly  if  not  in  all  cases,  afford  full 
redress  for  the  injury ;  and  what  is  said  in  that  case 
applies  to  the  case  at  bar. 

The  case  of  Jones  v.  Seligman  (81  N.  Y.  190),  was  an 
action  to  compel  a  railroad  company  to  maintain  fences 
on  its  own  land.  It  was  clearly  impracticable  for  the 
plaintiff  to  build  the  fences  and  maintain  the  crossings 
on  the  land  of  the  railroad  company. 

I  am  of  the  opinion,  therefore,  that  plaintiff  failed  to 
maintain  a  cause  of  action  in  equity,  and  the  complaint 
should  have  lieen  dismissed. 

The  trial  judge  found  as  a  fact  that  imless  the  stones 
were  used  for  paving  Eleventh  avenue  they  could  not  be 
removed  in  less  than  two  years,  and  yet  the  judgment 
requires  that  they  be  removed  in  about  sixty  days. 

This  is,  I  think,  the  first  case  in  which  a  court  of 
equity  has  requiixMi  an  act  which  it  finds  will  take  two 
years  to  perform,  to  be  performed  in  sixty  days. 
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ANNIE  LOUISE   CAMPBELL,    Appellant,  v.    WIL- 
LIAM CAMPBELL,  Kespondent. 

Husband  and  wife — Georgia  judgment  in  action  by  wife  for  provision  for 
herself  and  minor  children^  defense  to  an  action  on  in  this  state, — Construc- 
tion of  Georgia  statute  by  a  superior  court  judge  of  that  state,  effect  of  on 
trial.'— Construaion  of  §  1747  of  Georgia  Code,  irrespective  of  a  decision 
thereon  by  the  courts  of  that  state. —Mata-fide  action  by  a  plaintiff  may 
become  a  bona-fide  one  on  behalf  of  the  defendant. 

The  pendency  in  this  state  of  an  action  of  divorce  brought  bona  fide  by 
either  husband  or  wife  after  judgment  in  favor  of  the  wife  in  a  proceed- 
ing brought  in  a  Georgia  court  for  a  provision  by  her  husband  for  her 
support  and  that  of  her  minor  children,  and  the  making  in  the  action  in 
this  state,  on  the  application  of  the  wife,  of  an  order  for  temporary 
alimony,  constitute  a  good  defense  to  an  action  brought  in  this  state  on 
such  Georgia  judgment. 

The  judge  of  the  superior  court  of  Georgia,  on  the  trial  of  the  action 
brought  in  that  court  under  §  1747  of  the  Code  of  that  state,  by  the 
plaintiff  here  against  the  defendant  here,  for  a  provision  for  the  support 
of  herself  and  her  minor  children,  held  and  decided  in  construing  that 
section,  that  an  action  for  divorce  brought  and  pending  in  the  state  of 
New  York  came  within  the  provision  of  the  phi*ase  *^  action  for  divorce 
pending  "  as  used  in  that  section.     There  being  no  other  construction  as 

Note. — Various  propositions  other  than  the  decisive  one  which  is  head- 
roted  were  discussed  in  the  opinion  of  the  referee,  and  by  him  decided  in 
plaintiff's  favor;  but  the  final  decision  being  in  favor  of  defendant  for  a  dis- 
missal of  the  complaint,  and  the  appeal  being  by  plaintiff  from  the  judg- 
ment of  dismissal,  and  the  judgment  having  been  affirmed  on  the  referee^ s 
opinion,  only  those  propositions  on  which  the  referee  based  his  opinion  for 
such  dismissal  are  sanctioned  and  concurred  in  by  the  affirmance  of  the 
judgment.  Inasmuch,  however,  as  these  other  propositions,  being  as  to 
effect  of  the  filing  in  the  state  court  a  petition  for  a  removal  to  the  United 
States  circuit  court,  as  to  the  affidavit  and  bond  prescribed  by  the  acts  of  Con- 
gress, and  as  to  the  effect,  in  a  proceeding  by  a  wife  against  her  husband 
for  provision  for  herself  and  her  minor  children,  under  the  Georgia  Code, 
of  the  plaintiff  swearing  she  was  a  domiciled  citizen  in  that  state  when  in 
fact  she  was  not,  are  important  and  interesting,  have  been  exhaustively 
argued,  and  the  points  of  counsel  (which  can  be  found  in  the  library  of  the 
court),  discussed  at  length  in  the  well  considered  opinion  of  the  referee, 
and  as  the  case  is  unique  in  its  character,  the  reporters  have  deemed  it 
advisable  to  report  the  opinion  at  large,  with  references  in  the  index  to  the 
points  decided  by  the  referee. 


^ 
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to  the  meaning  of  that  phrase  by  &uj  other  courts  of  that  state,  the  con- 
struction thus  placed  on  it  is  conclusive  on  the  courts  of  this  state. 

Irrespectiv'e  of  the  conclusions  of  the  Georgia  decisions  on  the  construction 
of  {  1747,  that  construction  commends  itself  to  this  court,  and  is  correct 
In  case  of  proceedings  commenced  under  that  section,  but  not  ripened 
into  judgment,  the  essential  fact  to  abate  them  is  the  pendency  honafdi 
of  an  action  for  diTorce  in  which  alimony  may  be  allowed  ;  the  essential 
thii^  for  the  suspension  of  the  judgment  is  the  granting  an  aUowance  in 
such  an  action  for  divorce.  In  either  case,  the  locality  of  the  court  ia 
unimportant 

The  defendant  in  this  action  c<xnmenced  an  action  against  the  pluntiff 
herein  for  a  divorce  a  tineulo  matrimonii  That  actipn  was  commenced 
mala  fide  ;  the  defendant  therein  (the  plaintiff  here)  came  in  and  answered 
therein.  By  her  answer  she  denied  the  allegations  made  against  her,  and 
allied  acts  of  adultery  committed  by  the  plaintifT  therein,  and  prayed 
for  a  judgment  in  her  favor  of  divorce  a  vinculo  matrimoniL  On  the 
coming  in  of  that  answer  she  became  in  effect  a  plaintiff  in  that  action, 
and  since  then  its  pendency  has  been  in  good  faith. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decide  May  6,  1886. 

Appeal  by  plaintiff  from  a  judgment  dismissing  the 
complaint  entered  on  the  report  of  a  i-eferee. 

The  facts  sufficiently  appear  in  the  following  opinion 
of  the  ref ei'ee  : 

Hamilton  Odkll,  Referee. — "  This  action  is  brought 
upon  a  judgment  rendered  in  favor  of  the  plaintiff  and 
against  the  defendant  in  the  superior  court  of  Chatham 
county,  in  the  state  of  Georgia. 

**  In  the  year  of  1875  the  plaintiff  and  the  defendant 
were  married  at  the  city  of  New  York,  and  thei-eafter 
resided  in  that  city  as  husband  and  wife,  down  to  a  day 
in  December,  ISSl.  The  issue  of  the  mariiage  was  one 
child,  a  daughter,  who,  at  the  date  last  mentioned,  was 
about  five  years  of  age.  On  or  about  December  10, 18S1, 
the  parties  left  New  York  by  steamer  for  the  south,  the 
plaintiff  intending  to  spend  some  weeks  in  Florida,  and 
the  defendant  intending  to  return  after  a  brief  absence. 
For  a  long  time  their  married  life  had  been  turbulent  and 
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unhappy.  While  on  board  the  steamer  serious  disagree- 
ments took  place  between  them,  and  upon  their  arrival  at 
Savannah,  on  December  13,  the  defendant  quit  the  ship 
early  in  the  morning,  and  secretly,  and  without  any 
notice  to,  or  any  communication  with  the  plaintiff.  Mi's. 
Campbell,  with  her  little  daughter,  went  to  a  hotel,  and 
not  hearing  from  her  husband  during  the  day,  made 
complaint  against  him  before  a  magistrate,  charging  him 
with  having  willfully  abandoned  his  child,  and  left  her 
in  a  dependent  or  destitute  condition — an  offense  which 
is  declared  to  be  a  misdemeanor  bv  section  4373  of  the 
Georgia  Code.  Upon  this  complaint  a  warrant  was  issued 
for  the  defendant's  arrest,  and  he  was  taken  into  custody 
at  a  railroad  station  a  few  miles  out  of  Savannah  as  he 
was  about  to  take  passage  for  New  York.  On  the  same 
day,  the  proceeding  was  instituted  in  the  superior  court  of 
Chatham  county,  which,  in  July  following,  after  a  stub- 
born and  miscellaneous  resistance  on  the  part  of  Mr. 
Campbell,  resulted  in  the  judgment  which  is  the  basis  of 
this  action. 

**  By  the  Georgia  Code,  permanent  alimony  is  granted 
'  where  the  wife,  Against  her  will,  is  abandoned  by  her 
husband'  (§  1744).  The  husband,  in  such  case,  'may 
voluntarily,  by  deed,  make  an  adequate  provision  for  the 
support  and  maintenance  of  his  wife  consistent  with  his 
means  and  her  former  circumstances,  which  shall  be  a 
bar  to  her  right  to  permanent  alimony '  (§  1745).  In  the 
absence  of  such  provision,  on  the  application  of  the  wife, 
a  court  of  equity  may,  by  decree,  compel  the  husband  to 
such  provision  for  the  support  of  the  wife  and  such  minor 
children  as  may  be  in  her  custody,  as  indicated  in  the 
foregoing  paragraph  (§  1746).  And  section  1747  provides 
as  follows :  *  When  husband  and  wife  are  living  sepa- 
rately, or  are  bona  fide  in  a  state  of  separation,  and  thei-e 
is  no  action  for  divorce  pending,  the  wife  may,  in  behalf 
of  herself  and  her  minor  children,  if  any  or  either,  insti- 
tute a  proceeding  by  bill  or  petition  on  the  equity  side  of 
the  court,  setting  forth  fully  her  side  of  the  case,  and, 
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upon  three  days'  notice  to  the  husband,  the  judge  may 
hear  the  same  in  term  or  vacation,  and  grant  such  order 
as  he  might  grant  were  it  based  on  a  pending  libel  for 
divorce,  to  be  enforced  in  the  same  manner,  together  with 
any  other  remedy  appUcable  in  a  court  of  equity,  .  . 
and  should  such  a  proceeding  proceed  to  a  hearing  before 
a  jury,  they  shall  decree  as  provided  by  section  1746  of 
this  Code  for  such  cases.' 

''On  December  13,  1881,  the  very  day  of  her  arrival 
in  Savannah,  Mrs.  Campbell  filed  her  petition  in  the 
superior  court  of  Chatham  county,  in  whiclj  she  allied 
that  the  defendant,  her  husband,  had  deserted  and 
abandoned  her,  that  they  were  living  separately,  that 
they  were  bona  fide  in  a  state  of  separation,  that  do 
action  for  a  divorce  was  pending,  that  she  instituted  her 
proceeding  for  alimony  in  behalf  of  herself  and  her  minor 
child,  and  praying,  among  other  things,  that  the  defend- 
ant might  be  decreed  *  to  pay  such  a  sum  of  money  by  way 
of  alimony  for  the  support  of  hei'self  and  child,  including 
comisel  fees  and  the  expense  of  litigation,  as  the  condition 
of  her  husband  and  the  facti^  of  the  case  justify.'  On  the 
same  day,  personal  service  of  the  petition  was  made  on 
the  defendant.  On  December  16  he  appeared  by  his 
attorneys  and  filed  a  plea  to  the  jurisdiction  of  the  court, 
which  was  overruled.  He  then  demurred  to  the  petition, 
and  his  demurrer  was  also  overruled.  He  appealed  to 
the  supreme  court  from  an  order  of  the  superior  court 
judge  allowing  temporary  alimony,  and  the  order  was 
affirmed.  He  filed  his  petition,  affidavit  and  bond  for  the 
removal  of  the  cause  to  the  United  States  circuit  court, 
and  his  petition  was  denied.  He  filed  a  special  plea, 
alleging  that  an  action  for  a  total  divorce  was,  in  good 
faith,  pending  between  the  parties  in  the  supreme  court 
of  the  state  of  New  York,  and  claimed,  that  by  force  of  a 
Georgia  statute  (to  which  reference  will  be  made  here- 
after), the  ^  equity  cause '  in  the  Georgia  court  for  ali- 
mony was  in  abeyance,  but  this  plea  in  abatement  was 


CAMPBELL  V.  CAMPBELL.  303 

Opinion  of  Referee. 

overruled,  and  it  was  ordered  that  *  the  cause  stand  for 
trial.' 

"  On  July  17, 1882,  the  issues  in  the  case  were  brought 
to  trial,  and  a  general  verdict  was  rendered  in  favor  of 
the  plaintiff.  In  answer  to  specific  questions  submitted 
to  the  jury  by  the  court,  the  jury  answered  that  the  com- 
plainant was  *  entitled  to  alimony,  in  behalf  of  hei-self 
and  minor  child,  against  the  defendant,'  and  that  the 
^  fii-st  payment  shall  be  $15,000,  to  be  paid  August  1, 1882; 
subsequent  payments  shall  be  $10,000,  payable  August  1, 
thereafter  annually/  On  July  19  it  was,  by  the  said 
superior  court,  *  ordered,  adjudged  and  decreed  thafc  the 
said  verdict  be,  and  the  same  is  hereby,  made  the  decree 
of  this  court,' and  that,  'the  complainant,  Annie  Louise 
Campbell,  do  jecover  from  the  defendant,  William  Camp- 
bell, the  said  sums  of  money  so  allowed  as  ahmony  for 
the  support  of  herself  and  child,  ....  and  that  the 
defendant  do  pay  to  the  complainant  the  said  sums  of 
money  at  the  times  specified  in  said  verdict,  that  is  to 
say,  $15,000  on  the  first  day  of  August,  1882,  and  $10,000 
on  the  first  day  of  each  succeeding  August,  annually 
thereafter.'  It  is  upon  this  judgment  that  this  action  is 
brought — ^for  $25,000,  falling  due  on  the  first  days  of 
August,  1882  and  1883. 

'*Itis  now  insisted  in  behalf  of  the  defendant,  that 
the  judgment  of  the  Georgia  court  is  absolutely  void, 
having  been  rendered  after  the  jiuisdiction  of  that  court 
had  been  taken  away  by  the  removal  of  the  cause  to  the 
circuit  court  of  the  United  States.  The  chief  contention 
before  me  has  been  over  this  question  of  loss  of  jurisdic- 
tion, and  a  discussion  of  it  necessarily  involves  a  further 
reference  to  facts  and  incidents,  which  appear  by  the 
record  of  this  odd,  and,  in  some  respects,  extraordinary 
proceeding  in  the  Georgia  court. 

^'As  before  mentioned,  the  petition  for  the  allowance 
of  permanent  alimony  was  filed  on  the  very  day  of  Mrs. 
Campbell's  arrival  in  Savannah.  Her  husband  had  left 
her  stealthily  in  the  morning,  had  avoided  her  during  the 
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day,  and  in  the  afternoon  had  attempted  to  quit  Sayannah 
for  home,  without  notice  to  the  complainant  and  without 
having  made  any  provision  for  her  necessities  or  support. 
These  facts  constituted  the  *  desertion  and  abandonment ' 
alleged  in  her  petition,  and  they  are  the  only  facts  therein 
set  forth  which  furnish  any  explanation  of  the  further 
allegations,  which  were  necessary  to  authorize  the  court 
to  entertain  the  proceeding,  that  the  petioner  and  her 
husband  were  *  living  separately '  and  were  *  bona  fide  in 
a  state  of  separation. '  On  December  17,  in  an  affidavit 
sworn  to  in  Savannah  and  designed  for  use  upon  a  motion 
made  in  her  behalf  for  temporary  alimony  and  counsel 
fees,  she  deposed  as  follows  :  *And  deponent  says  fm'ther, 
that  her  husband,  having  abandoned  her  in  Savannah, 
and  having  thus  deprived  her  of  a  home,  and  as  her  deli- 
cate health  requires  her  to  live  a  large  part  of  the  year  in 
a  southern  latitude,  she  elects  to  make  this  county  her 
place  of  residence  and  alleges  this  county  to  be  the  place 
of  her  domicil,  and  she  deposes  that  she  is  a  resident  and 
citizen  of  this  county,  and  was  at  the  filing  of  this  bill.^ 
A  few  days  later,  and  prior  to  December  21,  she  testified, 
while  being  orally  examined  for  some  undiscovered  pur- 
pose, that  she  became  a  citizen  of  Gteoi^a  on  December 
13,  that  it  was  her  intention  to  stay  in  Savannah  during 
the  balance  of  her  life,  that  she  never  intended  to  go 
away  again,  except  in  extremely  hot  weather,  and  that 
she  had  adopted  Savannah  as  her  permanent  residence. 

^*  Before  the  said  suit  for  alimony  was  called  for  trial, 
and  in  the  latter  part  of  June,  1882,  the  defendant  peti- 
tioned the  superior  court  for  the  removal  of  said  suit  to 
the  circuit  court  of  the  United  States  under  the  act  of 
Congress  approved  March  2,  1867.  In  his  petition  he 
alleged  that  at  the  time  of  presenting  it,  and  also  at  the 
time  of  the  bringing  of  said  suit,  the  defendant  was  a 
citizen  and  resident  of  the  state  of  New  York,  and  the 
plaintiff  was  a  citizen  and  resident  of  the  state  of  Greorgia ; 
and  along  with  his  petition  he  filed  the  affidavit  and  the 
*good  and  sufficient  security'  which  the  statute  requires. 
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I  do  not  understand  plaintiff's  counsel  to  deny  that  the 
defendant's  papers  and  proceedings  on  this  application  to 
remove  were  connect  in  form,  and  in  strict  compliance 
with  the  statute. 

"  The  appUcation  was  resisted  by- the  plaintiff.  In  a 
lengthy  affidavit,  sworn  to  on  Jime  29,  she  set  forth 
various  reasons  why  it  should  be  denied,  but  was  silent 
on  the  subject  of  her  citizenship  and  residence.  \t  the 
foot  of  her  affidavit  was  an  unverified  statement  over  the 
names  of  her  solicitors,  as  follows :  'And  complainant 
says  that  this  is  not  a  controversy  between  citizens  of 
different  states  ;  that  both  parties  are  citizens  of  the  state 
of  New  York,  and  were  citizens  of  New  York  when  this 
suit  was  begun.'  It  may  be  remarked  here,  that  this 
affidavit  and  statement  formed  no  part  of  the  record 
which  was  afterwards  filed  in  the  office  of  the  clerk  of 
the  United  States  circuit  court,  and  on  which  the  circuit 
judge  made  his  order  to  remand. 

**The  application  to  remove  was  promptly  overruled 
by  the  judge  presiding  in  the  superior  court,  and  the 
cause  was  ordered  to  stand  for  trial  on  July  1.  On  that 
day,  three  days  after  the  petition  to  remove  the  cause 
was  filed,  the  defendant  fiOled  in  the  superior  court  his  plea 
in  abatement  before  referred  to,  setting  forth  the  action 
for  an  absolute  divorce  then  pending  between  these 
parties  in  the  supreme  court  of  the  state  of  New  York.  On 
July  17,  the  cause  was  brought  to  trial,  and  on  July  19, 
final  judgment  was  ordered  upon  the  verdict  of  the  jury, 
as  already  stated.  Six  weeks  later,  and  about  the  first 
day  of  September,  the  defendant  filed  in  the  office  of  the 
circuit  court  of  the  United  States  for  the  southern  district 
of  Gteorgia  a  certified  copy  of  the  process,  pleadings,  &c., 
in  said  cause.  Thereafter  a  formal  motion  was  made  by 
the  plaintiff  to  remand  the  cause  to  the  state  court.  This 
motion  was  not  decided  until  about  January  22,  1884,  and 
the  cause  was  then  remanded — *  it  not  appearing  to  the 
satisfaction  of  the  court  that  the  parties  were  citizens  of 
different  states  at  the  time  when  the  action  was  brought. ' 

Vol.  XXL— 20 
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What  reasons,  if  any,  the  circuit  judge  assigned  for  his 
conclusion  do  not  appear,  but  he  probably  set  over  against 
the  positive  statements  of  the  petition  that  the  plaintiff 
was  a  citizen  of  Gteorgia,  the  equally  positive  statements 
of  the  defendant's  vei-ified  plea  to  the  jurisdiction  of  the 
superior  court,  that  the  plaintiff  was  a  citizen  of  New  York. 
"  The  contention  of  the  learned  counsel  for  the  defend- 
ant— surged  with  much  force  and  much  apparent  confi- 
dence— is  that  upon  the  filing  in  the  superior  court  of  the 
petition  for  removal,  and  the  affidavit  and  bond  prescribed 
by  the  act  of  Congress,  the  power  of  that  court  to  proceed 
further  in  the  case  was  terminated,  and  its  subsequent 
action  was  without  jurisdiction  and  utterly  void.    The 
proposition  is  that,  although  a  case  may  not  be,  in  fact, 
removable  into  the  federal  court,  yet  it  may  be  in  fact, 
removed  by  a  compUance  with  the  provisions  of  the  act 
of  Congress.    I  have  been  referred  to  a  stately  list  of 
authorities  as  sustaining  this  proposition.    In  many  of 
the  opinions  I  find  language  used  which,  taken  literally, 
and  not  interpreted  in  the  light  of  the  facts  with  which 
the  learned  judges  were  dealing,  would  seem  to  warrant 
the  argument  which  has  been  pressed  so  vigoi-ously  by 
the  defendant's  counsel.     In  Kern  v.  Huidekoper,  103  17. 
S.  4S5,  the  court  said :  ^  The  petition  for  its  removal  con- 
tained every  averment  required  by  law.    It  was  filed  at 
the  proper  time,  and  it  was  accompanied  by  a  bond  with 
good  and  sufficient  surety  conditioned  according  to  the 
statute.    According  to  the  terms  of  the  act  of  Congress  it 
was  the  duty  of  the  state  court  to  accept  said  petition  and 
bond  and  proceed  no  further  in  such  suit.'    So  in  Insur- 
ance Co.  i\  Dunn,  19  Wall.  214  :  *  The  conditions  pre- 
scribed having  been  complied  with,  the  act  of  Congress 
expressly  required  the  state  court,  where  it  was  originally 
pending,  to  proceed  no  further  in  the  suit.'    And  in  Eail- 
road  Co.  r.  Koontz,  104  U.  S.  5  :  '  It  is  also  a  well  settled 
rule  of  decision  in  this  court  that,  when  a  sufficient  case 
for  i-emoval  is  made  in  the  state  court,  the  rightful  juris- 
diction of  that  court  comes  to  an  end,  and  no  further  pro- 
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ceedings  can  properly  be  had  there,  unless  in  some  form 

its  jurisdiction  is  restored The  provision  of  the 

act  of  1875  iSj  in  this  respect,  substantially  the  same  as 
that  of  the  twelfth  section  of  the  judiciary  act  of  1789, 
and  requires  the  state  court,  when  the  petition  and  a 
sufficient  bond  are  presented,  to  proceed  no  further  in  the 

suit The  jurisdiction  is  changed  when  the  removal 

is  demanded  in  proper  form  and  a  case  for  removal  made. 
.  .  .  The  state  court  must  stop  when  the  petition  and 
security  are  presented.' 

**  Of  these  cases  it  may  be  said  that  they  were  cases 
where  diversity  of  citizenship  was  not  disputed,  and  so 
were  directly  within  the  intent  and  operation  of  the  act 
of  Congress.  But  the  several  acts  of  Congress  relating  to 
the  removal  of  causes  into  federal  courts,  all  apply  to, 
and  deal  with  causes  belonging  to  some  special  class,  and 
to  none  other.  As  to  all  other  causes  they  are  wholly 
inoperative  and  without  force.  Chapter  196  of  the  Acts 
of  1867  (JJ.  S,  R.  S.  §  639,  subd.  3),  relates  only  to  cases 
where  a  diversity  of  citizenship  actually  exists,  not  at 
all  to  those  where  such  diversity  does  not  exist,  but  is 
made  to  appear  to  exist  by  the  mistaken  or  willfully  false 
averments  of  a  petition  to  remove.  Circuit  courts  of  the 
United  States  cannot  take  jiuisdiction  of  this  latter  class 
of  cases.  Such  cases  could  not  be  brought  originally  in 
the  circuit  courts,  for  these  courts  are  of  Umited  jurisdic- 
tion, and  can  only  act  within  the  lines  prescribed  by  Con- 
gress (Grace  v.  Ins.  Co.,  199  U.  S.  283  ;  U.  S.  v.  Hudson, 
7  Cranch,  32  ;  U.  S.  v.  Bevans,  3  Wheat.  336 ;  Mclntyre 
XK  Wood,  7  Cranch^  504).  Nor  can  they  be  transferred 
from  a  state  court  to  the  circuit  courts,  because  Congress 
has  expressly  limited  the  right  to  transfer  cases  where 
the  contending  parties  are,  in  fact,  citizens  of  different 
states.  The  federal  court  cannot  take  jurisdiction  by 
consent  (Mansfield  Co.  v\  Swan,  111  U.  S.  379),  nor  can 
jurisdiction  be  thrust  upon  it  by  a  proceeding,  regular  in 
form,  but  based  upon  a  suppression  or  misrepresentation 
of  the  truth. 
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In  Kern  v.  Huidekoper,  cited  above,  the  court  say : 
*  If  the  cause  is  removable,  and  the  statute  for  its  removal 
has  been  complied  with,  no  order  of  the  state  court  for  its 
removal  is  necessary  to  confer  a  jurisdiction  on  the  court 
of  the  United  Stat^,  and  no  refusal  of  such  an  order  can 
prevent  that  jurisdiction  from  attaching/  .  .  .  .  *No 
provision  of  the  state  law,  no  pecuUarity  in  the  nature  of 
the  litigation  which  would  forbid  the  United  States  court 
from  entertaining  original  jurisdiction,  could  prevent  the 
removal,  provided  the  case  fell  within  the  terms  of  the 
statute  for  the  removal  of  causes.'  In  Railroad  Co.  v. 
Mississippi,  102  U.  S.  136  :  ^If  the  suit  was  one  which  the 
company  was  entitled,  under  the  statute,  to  have  removed 
into  the  circuit  court,  then  all  that  occurred  in  the  state 
court,  after  filing  the  petition  and  bond,  was  in  the  face 
of  the  act  of  Congress.  Its  duty,  by  the  express  com- 
mand of  the  statute,  was,  the  suit  being  removable,  to 
accept  the  petition  and  bond  and  proceed  no  further.' 
And  in  Steamship  Co.  v.  Tugman,  106  U.  S.  118 :  *Upon 
the  filing,  therefore,  of  the  petition  and  bond,  the  suit 
being  removable  imder  the  statute,  the  jurisdiction  of  the 
state  court  absolutely  ceased.' 

*'  It  is  settled  law  that  a  state  court  is  not  required  to 
let  go  its  jurisdiction  until  a  case  is  made  which,  upon  its 
face  shows  that  the  petitioner  can  remove  the  cause  as  mat- 
ter of  right  (Removal  Cases,  100  JJ.  S.  4:71 ;  Gk)ld  Washing 
Co.  V.  Keyes,  96  U.  S.  201 ;  Amory  v.  Amory,  95  U.  S. 
187 ;  Yulee  v.  Vose,  99  U.  S.  545  ;  Ayers  v.  Watson,  113 
U.  S.  59:1:).  The  right  to  remove  depends  upon  the.  exist- 
ence of  a  particular  fact,  to  wit ;  diversity  of  citizenship 
at  the  time  of  the  bringing  of  the  suit  (Mansfield  Co.  r. 
Swan,  111  U.  S.  379  ;  Roberts  v.  Nelson,  8  Blatchf.  74; 
Miller  v.  Chicago  Co.,  17  Fed.  Rep.  97 ;  Brinckerhoff  t\ 
Morris  Canal  Co.,  IS  Fed.  Rep.  97).  Whether  or  not  a 
case  is  made  for  removal  is  held  to  be  a  federal  question 
(R.  R.  Co.  V.  Koontz,  104  U.  S.  5) ;  but  it  is  also  held  that 
though  removal,  when  authorized,  is  matter  of  right  and 
not  of  favor,  yet  the  state  court  must  have  the  right  to 
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see  whether  the  appUcation  comes  within  the  meaning  of 
the  law  (Wells,  ex  parte,  3  Woods,  131).  And  unless  the 
petition,  with  the  record,  presents  facts  entitling  the  peti- 
tioner to  a  transfer,  ^  he  has  not,  in  law,  shown  to  the 
court  that  it  cannot  proceed  further  in  the  cause '  (Ins. 
Co.  V.  Peachner,  95  U.  S.  185). 

"  This  was  just  what  the  superior  court  of  Chatham 
county  decided  upon  an  inspection  of  the  petition  and 
record  in  the  case  before  it :  that  the  defendant  had  not, 
*  in  law,  shown  to  the  court  that  it  could  not  proceed  fur- 
ther in  the  cause,'  and  therefore  it  refused  to  let  go  its 
jurisdiction.  It  must  be  admitted  that  this  decision  did 
not  operate  to  prevent  the  removal  of  the  cause,  or  to 
retain  it  in  the  state  court,  if  it  was  in  fact  removable, 
and  the  proceedings  to  remove  were  regular.  In  a  proper 
case  the  removal  is  effected  whether  the  state  court  grants 
or  denies  the  petition  (Bell  v.  Dix,  49  N.  F.  232).  The 
decision  was  nothing  more  than  an  assertion  by  the 
superior  court  that  it  would  continue  to  deal  with  the 
cause  as  a  cause  within  its  rightful  jurisdiction  and  as  if 
no  attempt  to  remove  it  had  been  made.  But,  as  before 
remarked,  the  question  whether  it  had  been  removed  was 
*a  federal  question,'  and  the  vaUdity  of  all  proceedings 
thereafter  taken  in  the  superior  court  would  depend  upon 
the  action  of  the  federal  court  in  accepting  or  refusing 
jurisdiction  of  the  cause.  When  that  court  decided  that 
the  record  did  not  show  *  that  the  parties  were  citizens  of 
different  states  at  the  time  when  the  action  was  brought ' 
it  decided  that  this  cause  was  outside  of  the  act  of  Con- 
gress, and  was  not  removable,  and  was  one  of  which  the 
federal  court  could  not  take  jurisdiction,  and  that,  there- 
fore, the  petition  and  affidavit  and  bond  filed  in  the  supe- 
rior court  were  wholly  ineffectual  for  any  purpose  what- 
ever. This  decision  was  made  by  the  only  tribunal  com- 
])etent  to  pass,  in  the  first  instance,  upon  the  question 
involved,  and  it  was  not  appealed  from  by  the  defend- 
ant. 

^'  It  has  been  argued  that  the  cause  was  for  a  time  in 
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the  federal  court,  and  that  that  court  dealt  with  it  as  a 
cause  temporarily,  at  least,  within  its  jurisdiction,  by 
entertaining  and  deciding  the  motion  to  remand ;  and  that 
heing  there,  it  could  not  also,  at  the  same  time,  be  in  the 
superior  court  of  Chatham  county.  To  my  mind  this 
argument  has  neither  force  nor  substance.  If  the  federal 
court  had  no  jurisdiction  to  retain  the  case  and  try  the 
issues  it  had  no  jurisdiction  for  any  purpose.  Nor  did  it 
assume  to  exercise  any.  The  defendant  had  filed  the 
record  in  the  office  of  the  clerk  of  the  circuit  court,  and 
the  cause  had  been  entered  as  a  cause  pending  in  that 
court.  The  motion  to  remand  brought  these  facts  to  the 
attention  of  the  circuit  judge,  and  he  decided  that  the 
cause  was  not  one  of  federal  jurisdiction,  and  that  there- 
fore the  circuit  court  could  not  accept  or  entertain  it. 
The  fact  that  he  made  an  order  to  ^  remand '  does  not  show 
that  he  took  jurisdiction  over  it.  He  did  not  send  it  out 
of  the  court ;  he  said^  in  substance,  that  the  law  prohib- 
ited it  from  coming  into  the  court.  In  Fiske  v.  Union 
Pacific  Co.,  6  Blatchf.  880,  the  learned  judge  said :  'The 
first  question  that  arises  upon  the  motion  (to  remand)  is 
whether  this  case  is  in  this  court — whether  this  court  has 
jurisdiction  of  the  case.  This  question  necessarily  arises 
and  must  be  decided  at  the  outset,  because,  if  this  court 
has  no  jurisdiction  of  the  case  it  has  no  power  to  enter- 
tain the  motion  that  is  made — ^no  power  to  make  any 
order  granting  or  denying  the  motion,  and  no  power  to 
make  any  order  whatever  in  the  case  except  to  dismiss  it 
for  want  of  jurisdiction.'  Citing  Mayor  v.  Cooper,  6  Wd- 
lacCy  251. 

''  Without  further  discussing  this  branch  of  the  case, 
my  conclusion  is  that  the  decision  of  the  United  States 
circuit  court  upon  the  question  of  the  removability  of  the 
case  is  final  and  controlling ;  that  not  being  removable, 
the  proceedings  to  remove  it  were  without  authority  of 
law  and  wholly  ineffectual  to  divest  the  superior  court  of 
jurisdiction,  and  that,  therefore,  the  proceedings  in  the 
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latter  court,  down  to  and  including  the  final  judgment, 
were  regular  and  valid. 

"  The  point  was  made  upon  the  argument  that,  if  Mrs. 
Campbell  was  not  a  domiciled  citizen  of  Georgia  at  the 
time  of  filing  her  petition  for  alimony,  then  the  judgment 
sued  upon  is  void  by  reason  of  the  fraud  practiced  by  her 
upon  the  court  in  swearing  that  she  was  such  domiciled 
citizen,  and  so  inducing  the  court  to  take  jurisdiction  of 
the  case.  It  is  a  complete  answer  to  this  objection  that 
the  jurisdiction  of  the  superior  court  did  not  at  all  depend 
upon  the  question  of  the  complainant's  domicile.  It  was 
held  by  the  supreme  court  on  appeal,  that  the  superior 
court  had  jurisdiction  of  the  subject  matter  of  ihe  suit 
under  the  constitution  and  laws  of  Gteorgia,  and  of  the 
person  of  the  defendant  by  force  of  the  personal  service 
of  process  upon  him  within  the  limits  of  Chatham  county, 
and  that  it  was  immaterial  where  the  complainant  resided 
or  of  what  state  she  was  a  citizen  (Campbell  v.  Campbell, 
67  Ga.  426). 

"The  defense  set  forth  in  the  seventh  division  of  the 
answer  in  this  action,  presents  a  question  which  is  not  free 
from  serious  difficulty.  The  provisions  of  §  1747  of  the 
Georgia  Code,  which  authorize  the  filing  of  a  petition  for 
permanent  aUmony,  &c.,  in  case  of  a  bona  fide  separation 
between  husband  and  wife,  have  been  already  quoted. 
That  section  further  provided  as  follows  :  *  such  proceed- 
ing shall  be  in  abeyance  when  a  Ubel  for  divorce  shall  be 
filed,  bona  fide,  by  either  party,  and  the  judge  presiding 
shaU  have  made  his  order  on  the  motion  for  alimony ; 
and  when  so  made  such  order  shall  be  a  substitute  for  the 
aforesaid  decree  in  equity  as  long  as  said  libel  shall  be 
pending  and  not  finally  disposed  of  on  the  merits.' 

"On  May  16,  1882,  this  defendant  brought  an  action 
in  the  supreme  court  of  New  York  against  this  plaintiit, 
charging  her  with  various  acts  of  adultery,  and  pi-aying 
for  an  absolute  divorce.  The  usual  oi*der  was  made  for 
the  pubUcation  of  the  summons,  and  on  May  20,  personal 
service  of  the  summons  was  made  upon  Mrs.  Campbell  at 
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the  dty  of  SavannalL  On  May  31,  she  appeared  in  the 
acdon  by  attorney.  These  facts  were  presented  to  the 
Georgia  court  by  a  supplemental  plea,  this  defendant 
claiming,  that  by  force  of  the  statute  above  set  forth,  the 
equity  suit  for  alimony  was  in  abeyance,  and  he  prayed 
judgment  to  that  effect.  The  order  of  the  court  was 
*  that  the  motion  to  put  the  case  in  abeyance  by  reason  of 
the  plea  in  abatement  this  day  filed,  be,  and  the  same 
is  hereby  oTerruled,  and  that  the  said  plea  be  filed  as  part 
of  the  record,  and  that  the  cause  stand  for  trial.' 

*•  Upon  the  trial,  the  charge  of  the  judge  was  given  in 
writing  at  the  request  of  the  defendant's  counsel.  That 
portion  of  it  which  related  to  the  New  York  suit,  and  its 
effect  upon  the  suit  for  alimony,  is  as  follows :  *  The  fact 
of  the  pendency  of  this  last  divorce  suit,  now  pending  in 
Xew  York,  is  made  known  by  a  plea  of  the  defendant, 
William  Campbell,  filed  in  this  alimony  suit  and  which  is 
a  part  of  the  record.  That  plea  contains  a  certified  copy 
of  the  libel  or  petition  for  divorce  as  filed  by  the  defend- 
ant in  the  New  York  court.  It  is  contended  by  counsel 
for  the  defendant  that  the  pendency  of  this  divorce  suit 
in  New  York  should  result  in  the  abatement,  or  holding  in 
abeyance,  of  the  suit  now  on  trial.  I  construe  the  law  to 
be  that  such  is  the  result  of  the  suit  in  New  York— that 
is— to  abate  this  alimony  suit  here,  provided,  in  the  lan- 
guage of  §  1747  of  the  Code,  such  divorce  shall  be  bona 
fide.  It  is  contended  by  coimsel  for  complainant  here, 
Mrs,  Campbell,  that  the  defendant,  Mr.  Campbell,  has  not 
filed  and  is  not  proceeding  with  the  divorce  suit  in  New 
York  in  good  faith,  while  the  contrary  is  contended  for 
by  the  defendant.  Tlierefore,  the  first  question  which 
the  court  leaves  to  your  decision  is  this  one  of  the  bona 
fides  of  Campbell  in  the  filing  of  the  said  divorce  suit  in 
New  York.  If  you  should  find  that  Mr.  Campbell  has 
filed  the  divorce  suit  in  New  York  in  good  faith,  then  that 
will  end  your  labors  in  this  case  so  far  as  the  allowance 
of  alimony  is  concerned,  and  you  need  investigate  it  no 
further.    But  if  you  should  find  that  Mr.  Campbell  did 
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not  file  the  said  divorce  suit  in  good  faith,  then  you  are 
to  proceed  to  find  upon  the  further  issues  which  involve 
the  amoimt  of  permanent  alimony,  and  what  should  be 
allowed  to  complainant  and  her  child/ 

"  And  the  following  question  was  submitted  in  writing 
to  the  jury :  ^  Was  or  was  not  the  divorce  case  of  the 
defendant,  William  Campbell,  against  the  complainant, 
Annie  L.  Campbell,  now  pending  in  the  court  of  New 
York,  filed  in  good  faith  by  WiUiam  CampbeU  ¥  The 
jury  answered :  ^  No,  it  was  not.  * 

"  It  is  a  settled  and  accepted  rule  that  the  construction 
put  by  the  courts  of  a  state  upon  a  statute  of  that  state 
will  be  adopted  and  followed  by  the  courts  of  other  states 
(Hoyt  V,  Thompson,  3  Sand.  416  ;  Hoyt  v,  Sheldon,  3 
Bosw.  267 ;  Elmendorf  v.  Taylor,  19  Wheat.  152  ;  Jessup 
V.  Carnegie,  80  N.  Y.  441 ;  Leonard  v.  Columbia  Naviga- 
tion Co.,  84  lb.  48,  and  many  cases).  In  3  Bosw.  302, 
Woodruff,  J.,  referring  to  the  construction  given  to  a 
New  Jersey  statute  by  the  chancellor  of  that  state,  says : 
*  I  need  hardly  say  that  the  exposition  of  her  courts  is  to 
be  taken  by  us  as  conclusive.  It  is  the  voice  of  the  state 
herself,  speaking  by  the  authorized  expounders  of  her  own 
laws,  and  their  interpretation  is,  wtB  apprehend,  to  be 
received  with  the  same  force  as  if  that  interpi'etation  was 
incorporated  in  the  statute  in  terms.' 

**  By  the  first  paragraph  of  §  4  of  the  constitution  of 
the  state  of  Georgia  it  is  declared  that — Hhe  superior 
court  shall  have  exclusive  jurisdiction  in  cases  of  divorce 
.  .  .  .  and  in  equity  cases.'  And  by  §  3080  of  the  Georgia 
Code,  all  equity  jurisdiction  is  vested  in  the  superior 
courts  of  the  several  counties.  We  have,  then,  in  this 
case,  the  deliberate  construction  of  §  1747  by  a  constitu- 
tional tribunal,  to  which  its  construction  was  expressly 
committed  by  the  constitution  and  the  statute  law  of  the 
state  of  Georgia.  That  construction  is  that  the  suit  for 
divorce  in  which  an  order  for  alimony  shall  supersede 
and  be  a  substitute  for  a  decree  for  permanent  alimony 
obtained  pursuant  to  ^  1747,  need  not  necessarily  be 
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brought  in  a  Geoiigia  coart,  but  may  be  brought  in  another 
state  or  country,  in  any  court  having  jurisdiction  to  enter- 
tain and  decide  it.    The  one  condition  of  the  statute  is 
that  it  shall  be  brought  bona  fide.    The  construction 
seems  to  be  a  very  proper  one.    A  husband  is  bound  in 
law  to  provide  suitably  for  his  wife.    If  he  abandons  her 
or  drives  her  from  him,  she  may  use  his  credit  to  supply 
herself  with  necessaries.    If,  for  his  offenses  and  at  her 
demand,  the  marriage  relation  is  dissolved,  his  liability 
for  her  support  still  continues,  and  permanent  alimony  is 
awarded  to  her.    In  some  of  the  states,  courts  of  equity 
decree  alimony  in  cases   of   abandonment   though  no 
divorce  is  sought,  and  in  the  absence  of  any  statute  au- 
thorizing it  (Kinzey  v.   Kinzey,  37  Ala.  393  ;    Graves  r. 
Graves,  35  Jawa,  310 ;  Taylor  v.  Taylor,  4  Desau.  165). 
In  this  state  it  can  only  be  allowed  in  an  action  brought 
for  divorce  or  separation  (Bamsden  v.  Ramsden,  91 JV. 
F.   281).    The  statutes  of  Georgia  relating  to  divorce 
make  provision  for  the  allowance  to  the  wife  of  both 
temporary  and  permanent  alimony  (§  1763).    The  plain 
intent  of  §  l74rT  is  to  compel  the  husband  to  provide  for 
his  wife  from  whom  he  has  separated,  so  long  as  the 
state  of  separation  continues  and  no  attempt  is  made  by 
either  party  to  obtain  a  dissolution  of  the  marriage  bond. 
Whenever  a  suit  for  the  latter  purpose  is  instituted  in 
good  faith,  and  the  wife  has  applied  for  and  been  granted 
alimony  by  the  court  in  which  that  action  is  pending,  the 
reason  for  the  provision  of  §  1747  no  longer  exists.    Any 
proceedings  taken  by  her  thereafter,  if  still  pending,  at 
once  abate  ;  if  they  have  culminated  in  final  judgment, 
the  judgment  is  at  once  suspended.    The  allowance  of 
alimony  is  the  essential  thing  ;  the  locality  of  the  court 
which  awards  it  in  the  suit  for  divorce  is  not  important 
The  case  of  Hawkins  v.  Eagsdale  (80  Ky.  353),  is  not  an 
inapt  citation.     One  Hawkins,  a  resident  of  Kentucky, 
was  abandoned  by  his  wife.    He  went  to  Indiana  and 
procured  a  divorce,  valid  by  the  laws  of  that  state,  and 
died.    His  wife  claimed  dower  in  his  Kentucky  lands. 
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The  Kentucky  statute  declared  that  '  a  divorce  bars  all 
claiins  to  curtesy  or  dower.'  The  wife  contended  that  the 
statute  applied  only  to  divorces  granted  by  Kentucky 
courts.  But  the  court  said  :  ^  We  are  of  the  opinion  that 
this  statute  was  intended  to  apply  to  all  vaUd  divorces,  no 
matter  by  what  sovereignty  granted.  In  its  terms  it  is 
general,  referring  to  the  fact  of  the  severance  of  the 
bonds  of  matrimony  and  not  to  the  tribunal  by  which  the 
dissolution  was  declared.' 

''At  the  time  of  the  trial  of  the  suit  in  Georgia,  no 
order  for  alimony  had  been  made  in  the  action  brought 
by  Mr.  Campbell  in  New  York.  No  appUcation  for  ali- 
mony had  been  made  by  Mrs.  Campbell  in  that  action. 
She  had  not  then  answered  the  complaint  therein.  That 
condition  of  things  existed  when  the  Greorgia  jury  found 
that  the  New  York  action  had  not  been  brought  by  Mr. 
Campbell  in  good  faith.  But  the  condition  of  things  was 
changed  soon  after  the  recovery  of  the  Georgia  judgment. 
On  August  11,  Mrs.  Campbell  answered  her  husband's 
complaint  and  denied  his  allegations  of  adultery.  On 
August  28,  she  served  an  amended  answer,  setting  forth 
numerous  acts  of  adultery  by  the  plaintiff  therein,  and 
demanding  judgment  of  divorce  in  her  favor.  On  Febru- 
ary 2, 1883,  on  motion  of  Mrs.  Campbell,  an  order  of  court 
was  made  allowing  her  at  the  rate  of  $50  a  week  for  tem- 
porary alimony ;  and  it  is  an  admitted  fact  that  such 
tempoi'ary  alimony,  dating  from  the  commencement  of 
said  action  for  divorce,  has  been  regularly  paid  by  this 
defendant.  On  the  day  last  mentioned  (February  2),  the 
issues  in  said  action  were  referred  to  a  referee  for  trial, 
and  were  pending  before  him  and  undetermined  when  the 
present  action  was  commenced.  Afterwards,  but  prior 
to  the  service  of  the  defendant's  amended  answer  herein, 
the  said  referee  decided  the  said  issues  in  favor  of  Mrs. 
Campbell,  and  on  January  10,  1885,  his  report  thereon 
\vas  confirmed  by  the  supreme  court,  and  an  interlocu- 
tory judgment  was  granted  dissolving  the  marriage 
between  the  parties,  and  directing  the  said  referee  to 
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ascertain  and  report  what  sum  should  be  allowed  to  Mrs. 
Campbell  for  permanent  alunony  by  the  final  judgment 
in  the  cause. 

*'  The  question  is,  was  the  judgment  sued  upon  in  force 
and  enforceable  against  the  defendant  when  this  action 
was  brought,  or  did  the  order  made  by  Justice  Lawrence 
on  February  2, 1883,  on  the  plaintiff's  motion  for  alimony, 
become  '  a  substitute '  for  said  judgment  by  force  of  the 
provision  of  the  said  §  1747  of  the  Georgia  Code  ?  It  is  my 
opinion  that  it  did.    The  verdict  of  the  jury  in  Georgia 
settled  it  for  all  the  purposes  of  that  case,  and  of  this  case 
also,  that  the  action  in  the  supreme  court  of  New  York 
for  divorce  was  not  brought  by  Mr.  Campbell  in  good 
faith.    But  when  Mrs.  Campbell  interposed  her  amended 
answer,  charging  her  husband  with  acts  of  adultery,  and 
demanding  judgment  of  absolute  divorce  in  her  favor,  the 
case  took  on  a  different  character.    It  was  no  longer 
under  his  control.    He  might  abandon  his  complaint 
against  her,  but  he  could  not  prevent  her  from  pressing 
her  complaint  against  him  to  hearing  and  final  judgment. 
He  could  not  discontinue  his  action  without  her  consent 
(Campbell  r.  Campbell,  12  Hun,  636).    Certainly,  since 
the  time  when  Mrs.  Campbell  became,  in  effect,  a  plaintiff 
in  that  suit,  it  has  been  pending  in  good  faith.  She  is  not 
at  liberty  to  deny  that  fact.  She  has  accepted  the  alimony 
allowed  her  by  the  court  on  her  application  ;  she  has  suc- 
ceeded in  vindicating  her  own  character  from  the  gross 
charges  of  infidelity  made  against  her  by  her  husband, 
and  in  establishing  his  infidelity  and  her  right  to  be 
released  from  her  marital  obUgations.    She  is  now  an 
applicant  in  the  supreme  court  for  final  judgment  in  her 
favor,  with  provision  for  permanent  alimony,  and  all  this 
in  the  action  brought  by  her  husband  in  1882,  and  which 
the  Georgia  jury  chivalrously,  and,  I  am  inclined  to 
think,  correctly,  believed  was  not  instituted  in  good  faith. 
Under  the  construction  given  to  §  1747  by  the  superior 
court  of  Chatham  county,  it  is  clear,  it  seems  to  me,  that 
if,  on  May  4,  1884,  when  this  action  was  commenced,  an 
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attempt  had  been  made  in  the  state  of  Greorgia  to  enforce 
the  judgment  sued  upon,  it  would  have  been  defeated  by 
a  presentation  to  the  Georgia  court  of  the  facts  which 
were  given  in  evidence  by  the  defendant  upon  the  tiial  of 
this  case.  Any  doubt  about  the  bona  fides  of  the  New 
York  action  would  have  been  removed  by  proof  of  Mrs. 
Campbell's  amended  answer  setting  up  her  counter^daims 
and  demanding  affirmative  relief.  The  order  allowing 
temporary  alimony  would  have  satisfied  the  other  condi- 
tion of  the  statute,  and  the  court  would  have  recognized 
it  as  the  statutory  '  substitute '  for  its  decree.  Under  such 
circumstances,  to  allow  the  judgment  to  be  enforced 
against  the  defendant  here  would  be  to  give  it  here  greater 
force  and  effect  than  it  could  have  at  home  in  the  state 
where  it  was  rendered,  and  in  the  court  where  it  was 
pronounced.  Any  plea  that  would  be  good  to  a  suit  upon 
this  judgment  brought  in  Gteorgia  is  equally  good  here 
(Ferguson  v.  Crawford,  70  N.  Y.  253). 

"  I  think  the  complaint  should  be  dismissed." 

Fhdlerton  &  Bushmorey  attorneys,  and  Frank  J.  Du- 
pignac  and  Samuel  B.  Adams,  of  counsel,  for  appellant, 
on  the  questions  on  the  decision  of  which,  by  the  referee, 
judgment  of  dismissal  was  entered,  argued  :— I.  (1.)  The 
rule  invoked  by  the  referee  applies,  necessarily,  only  to 
those  courts  whose  exposition  of  the  law  are  made  deter- 
minative in  their  respective  states.  Four  of  the  five  cases 
cited  by  the  referee  show  this.  We  have  not  been  able  to 
examine  one  of  them,  because  it  is  not  accessible  to  us. 
In  Hoyt  V.  Thompson  (3  Sanford),  the  rule  is  applied  to 
those  courts,  the  construction  of  which  "  becomes  the  law 
of  the  state."  This  states  at  once  the  rule  and  its  reason. 
In  Elmendorf  v.  Taylor  (10  Wheat. )y  Jesup  v.  Carnegie 
(80  N.  F.)  and  Leonard  v.  Columbia  Navigation  Co.  (84 
N.  Y.)  the  reference  is  to  decisions  of  the  highest  tribu- 
nals, to  those  only  whose  expositions  have  the  force  of 
law  in  their  own  states  and  come  within  the  principle 
stare  decisis.    Hoyt  v.  Sheldon  (3  Bosw.)  is  not  accessible 
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to  US  while  preparing  this  brief.  In  Jesup  v.  Cam^e, 
the  court  confines  the  rule,  in  terms,  to  the  interpreta- 
tions of  the  "  highest  tribunals/'  It  quotes  with  approval 
the  rule  adopted  by  the  supreme  court  of  the  IFmted 
States  in  Fairfield  t\  County  of  Gallatin  (92  U.  &.),  and 
thus  stated  :  "It  is  the  peculiar  province  of  the  supreme 
court  of  a  state  to  interpret  its  organic  law,  as  well  as  its 
statutes,  and  that  it  is  the  duty  as  well  as  the  pleasure  of 
this  court  to  follow  and  adopt  that  court's  interpreta- 
tion." In  Leffingwell  v.  Warren  (2  Black's  Rep.  603)  the 
rule  is  thus  laid  down :  "The  construction  given  to  a 
statute  of  a  state  by  the  highest  judicial  tribunal  of  such 
state  is  regarded  as  a  part  of  the  statute,  and  is  as  binding 
upon  the  courts  of  the  United  States  as  the  text."  There 
is  a  superior  court  in  Georgia  for  each  county  in  the  state, 
and  these  courts  constitute  twenty-one  judicial  circuits 
{Code  Georgia,  §  42).  While  they  are  courts  of  the  high- 
est original  jurisdiction,  and  have  exclusive  original 
cognizance  of  equity  causes,  yet  the  supreme  court  (the 
highest  tribunal  in  Greorgia)  exercises  appellate  jurisdic- 
tion over  these  courts  with  reference  to  all  questions  tried 
by  them.  There  is  one  presiding  judge  in  each  superior 
court.  There  are  three  judges,  or  justices,  of  the  supreme 
court  {Art  6  Const.  Georgia).  Paragraph  4  of  section  2 
of  this  article  {Code  Georgia,  §  5133)  provides  as  follows : 
"  The  supreme  court  shall  have  no  original  jurisdiction, 
but  shall  be  a  court  alone  for  the  trial  and  correction  of 
eiTors  from  the  superior  courts  and  from  the  city  courts 
of  Atlanta  and  Savannah,  and  such  other  like  courts  as 
may  be  hereafter  established  in  other  cities."  Perhaps 
every  volume  of  the  supreme  court  reports,  from  the  first 
volume  (1  Kelly)  to  the  last  (71  Ga.),  has  in  it  the  deter- 
mination of  equity  suits  carried  from  the  superior  courts 
bv  writ  of  error.  In  67  Ga.  423,  there  is  the  case 
iK^tween  these  veiy  parties,  which  went  up  on  a  bill  of 
exceptions  to  the  award  of  temporary  aUmony,  and 
involved  mainly  the  question  of  the  jurisdiction  of 
Chatham  superior  court.    There  have  never  been  but 
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four  small  volumes  of  the  decisions  of  the  superior  court 
judges  published,  namely,  the  reports  of  the  two  Charle- 
tons,  Dudleys,  and  the  "  Decisions,"  and  all  of  these  were 
published  before  the  organization  of  the  supreme  court, 
by  an  act  approved  December  10,  1845,  (See  Act  in  begin* 
ning  1  Kelly).  Before  the  organization  of  the  supreme 
court,  the  decision  of  one  superior  court  judge  did  not 
bind  another.  The  decisions  of  the  supreme  court  alone 
bind  in  Greorgia  {Code  Oeorgiay  §§  217  et  seq. ;  Russell  v. 
Potter,  59  Ga.  54 ;  Shaw  v.  State,  60  Ga.  253-4 ;  see  p. 
5  preface  to  R.  M.  Charlton^s  Reports).  It  would  be 
anomalous  if  a  decision  of  a  Gteorgia  court,  not  binding 
upon  other  Georgia  courts,  should  be  binding  upon  a  New 
York  court.  A  number  of  decisions  of  the  supreme  court 
of  the  United  States  may  be  found  (see,  for  example, 
Lamar  v.  Micon,  112  U.  S.  469),  which  follow  the  inter- 
pretations of  the  supreme  court  of  Georgia,  but  none 
attaching  this  weight  to  the  decision  of  a  judge  of  a 
superior  court.  2.  This  view  of  Judge  Tompkins  (the 
superior  court  judge)  is  opposed,  iu  principle,  to  two 
decisions  of  the  Georgia  supreme  court.  In  the  case  of 
Tarver  v.  Eankin  (3  Kelly  [or  3  Ga.]  215),  the  court  says : 
•'It  is  well  settled  principle  that  the  pendency  of  a  suit  in 
another  state,  or  a  foreign  court,  by  the  same  plaintiff 
against  the  same  defendant,  for  the  same  cause  of  action, 
is  no  stay  or  bar.  to  a  new  suit  brought  elsewhere. "  The 
citations  made  by  the  Georgia  court  are  all  New  York 
cases,  namely,  12  Johns.  99 ;  3  Wend.  262  ;  1  Johns. 
Cases,  345.  They  will  all  be  found  in  point.  Indeed,  we 
do  not  suppose  this  principle  can  be  doubted.  It  is 
applied  to  the  United  States  and  state  courts,  they  being 
treated  as  foreign  courts  with  reference  to  each  other  (see 
93  77.  S.  548).  The  same  principle  is  followed  in  Light- 
foot  V.  Planter's  Bank  (58  Ga.  167).  Any  other  view 
than  this  is  unsound  in  principle.  It  cannot  be  supposed 
that  the  legislature  of  Georgia,  when  it  passed  the  act  of 
1870  (a  part  of  which  is  embodied  in  §  1747),  meant  to 
legislate  touching  suits  m  other  states  and  in  foreign 
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ooontries,  and  to  abate  Georgia  suits  (practically  oust 
their  own  courts  of  jurisdiction)  because  of  a  foreign  suit, 
when  this  construction  was  opposed  to  a  well  settled 
principle  folly  recognized  by  its  highest  tribunal.  Should 
there  be  a  conflict  in  the  decisions  of  the  highest  court  of 
the  state,  the  United  States  court,  or  the  courts  of 
another  state,  would  probably  determine  the  interpreta- 
tions independently  of  these  decisions,  but  where  this 
conflict  exists  between  a  lower  and  a  higher  court  (the 
latter  authorized  to  correct  the  errors  of  the  former),  the 
decision  of  the  appellate  court  would  necessarily  control 
While  admitting  that  it  is  ''a  question  which  is  not  free 
from  serious  difficulty,"  the  referee  thinks  the  interpreta- 
tion of  Judge  ToMPKixs  a  proper  one,  and  that ''  the  case 
of  Hawkins  r.  Bagsdale  (SO  Ky.  353)  is  not  an  inapt  cita- 
tion.'' With  deference  to  the  referee,  we  submit  that  the 
citation  is  inapt.  A  Kentucky  statute  provided  that  a 
divorce  barred  all  claims  to  dower,  and  the  court  held 
that  this  would  result  from  a  vahd  Indiana  divorce. 
The  reason  for  this  Kentucky  decision  is  to  be  found 
in  the  fact  that  the  Indiana  divorce  was  granted  by 
a  vahd  judgment  of  the  Indiana  court,  and  that  this 
judgment,  like  other  judgments  of  sister  states,  came 
within  the  protection  of  the  provisions  in  the  con- 
stitution of  the  United  States,  and  the  act  of  Con- 
gress passed  in  pursuance  thereof,  requiring  that 
*'  full  faith  and  credit  shall  be  given  in  each  state  to  the 
pubUc  acts,  records  and  judicial  proceedings  of  every  other 
state/'  This  is  so  even  in  cases  of  divorce  where  there 
may  not  have  been  pei-sonal  service  (see  Hunt  v.  Hunt,  72 
X  V.  217  ;  Kinnier  r.  Kinnier,  45  76.  535).  The  differ- 
ence between  a  plea  of  lis  pendens  and  one  of  exceptio 
re i  judicata  is  substantial  and  obvious  (Williams  v.  Ayr- 
ault,  31  Barb.  367).  It  wiU  be  perceived,  too,  that  the 
money  received  by  Mrs.  Campbell  was  under  an  order  of 
Judge  Lawtience's  for  temporary  alimony.  Under  a  veiy 
recent  decision  of  the  supreme  coiut  of  Georgia,  the  pay- 
ment of  a  judgment  for  either  temporary  or  permanent 
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alimony,  obtained  in  Gteorgia,  would  not  affect  an  unset- 
tled order  or  judgment  for  the  other  provision.  See  the 
case  of  Gibson  v,  Patterson,  decided  during  the  present 
month  (December,  1885),  and  not  yet  reported.  The  court 
there  holds  as  follows:  *^ Temporary  alimony  is  fixed  by 
the  judge  in  his  discretion,  and  upon  the  passage  of  the 
order  allowing  it,  the  right  to  the  amount  allowed  becomes 
fixed  and  absolute  until  revoked  or  modified  by  the  judge, 
and  may  be  enforced  by  a  writ  ol  fieri  facias,  or  by  attach- 
ment for  contempt ;  and  the  faiUng  to  apply  for  the  rem- 
edy to  enforce  it  during  the  pendency  of  the  suit  cannot 
operate ,  to  deprive  the  plaintiff  of  the  right  to  sue  for  it 
after  the  final  verdict  disallowing  permanent  alimony. 
The  granting  of  temporary  alimony  is  a  question  for  the 
court ;  the  finding  or  refusal  of  permanent  aUmony  is  for 
the  jury."  A  fortiori,  we  say,  is  it  that  the  payment  of 
an  order  for  temporary,  allowed  by  a  court  of  another  state, 
would  not  affect  a  final  decree  for  permanent  ahmony 
obtained  in  Georgia.  Outside  of  payment,  nothing  can 
discharge  this  final  decree  except  ''  the  subsequent  volun- 
tary cohabitation  of  the  husband  and  wife."  And  then 
it  is  expressly  provided  that  *'  the  rights  of  children  shall 
not  be  affected  thereby  "  {Code  Georgia,  §  1751).  In  the 
suit  at  bar,  Mrs.  Campbell  obtained  this  decree  for  the 
benefit  of  herself  and  child.  Her  interest  is  not  any 
larger  than  that  of  the  child  in  this  decree.  While  an 
order  for  temporary  alimony  is  subject  to  revision  by  the 
judge  granting  it  {Code,  §  1739),  the  final  decree,  based 
upon  the  verdict  of  a  jury,  is  not  so  subject.  Except  that 
it  may  be  set  aside,  so  far  as  the  wife  is  concerned,  by 
subsequent  voluntary  cohabitation,  it  is  like  any  other 
money  judgment.  Until  set  aside,  is  in  full  force,  and  it 
is  enforceable  only  by  execution  against  the  property  of 
the  defendant  {Code  Georgia,  ^  1750,  4215, 4216  and  3099). 
We  submit  that,  even  if  this  divorce  suit  had  been  pend- 
ing in  Georgia,  this  order  for  temporary  alimony  would 
not  have  been  a  substitute  for  the  final  decree.  The  lan- 
guage of  the  statute  requires  that  it  be  filed  in  good  faith, 
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and  here  the  finding  was  that  it  had  not  been  filed  or 
brought  in  good  faith.  After  this  finding,  Campbell 
could  have  defeated  a  subsequent  application  for  alimony 
in  a  Greorgia  divorce  suit  by  a  defense  based  on  this  find- 
ing. We  do  not  see  how,  in  the  event  he  failed  to  make 
a  defense,  the  award  of  temporary  alimony  could  be  a 
substitute  for  a  final  decree  when  this  award  was  made 
in  a  suit  not  filed  in  good  faith,  as  the  statute  i-equires. 
We  present  this  view  dubitante ;  we  confidently  submit 
the  other  views — those  based  upon  the  fact  that  the 
divorce  suit  was  in  New  York  and  the  alimony  paid  was 
on  account  only  of  temporary  alimony — and  are-clear  as 
to  their  correctness.  3.  The  only  question  that  remains, 
under  this  branch  of  the  brief,  is,  is  Mrs.  Campbell  con- 
cluded by  this  interpi'etation,  because  expressed  and  acted 
upon  in  a  case  to  which  she  was  a  party  ?  We  answer, 
no  ;  because  it  was  not  a  part  of  the  judgment,  and  it  was 
not  necessary  (as  we  have  already  submitted)  for  this 
view  to  have  been  taken  in  order  that  the  judgment  be 
rendered,  either  the  main  judgment  (or  final  alimony 
decree),  or  the  judgment  overruling  the  plea  in  abatement. 
The  judge  ought  to  have  overruled  the  plea  in  abatement, 
as  was  insisted  by  Mrs.  Campbell's  counsel,  upon  the 
ground  that  it  was  based  upon  a  suit  in  another  state. 
He  held  that  he  could  not  overrule  the  plea,  ?-.  e.,  permit 
the  alimony  cause  to  proceed,  until  the  jury  first  found 
that  it  was  not  brought  in  good  faith.  The  judgment^ 
however,  was  in  our  favor,  and  we  could  not  except  to  it, 
no  matter  how  erroneously  arrived  at.  This  reason  for 
the  judgment  overruling  the  plea  forms  no  part  of  the 
judgment  {Freeman  on  JudgmentSj  §  3).  An  incidental 
decision  of  this  sort  does  not  enter,  as  an  essential  ingredi- 
ent, into  the  judgment  so  as  to  work  an  estoppel  (1  Oreen- 
leaf  Ev.  §  528). 

James  E,  Chandler^  attorney,  and  William  R. 
Darling^  of  counsel  for  respondent,  on  the  questions  on 
the  decision  of  which,by  the  referee,  judgment  of  dismissal 
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was  entered,  argued  : — I.  To  be  made  the  foundation  of  a 
judgment  in  New  York,  the  Gteorgia  judgment  must  be 
still  "  of  efficacy  "  in  Georgia  (Hunt  v.  Hunt,  72  N.  Y. 
2M).  It  can  have  no  greater  force  or  effect  in  New  York 
than  it  has  in  Georgia ;  it  is  only  entitled  to  *'  the  same 
faith  and  credit "  (Suydam  v.  Barber,  18  iV:  F.  472  ; 
Hampton  v.  M'Connell,  3  Wheat.  234  ;  Kinnier  v.  Kinnier, 
45  N.  Y.  541).  Any  state  of  facts  which  would  entitle  a 
judgment  debtor  to  maintain  an  action  to  set  aside  the 
original  judgment,  or  which  would  be  good  against  the 
enforcement  of  the  judgment  where  it  was  rendered,  or 
which  clearly  proves  it  to  be  against  conscience  to  execute 
the  judgment,  and  of  which  the  party  could  not  have 
availed  himself,  or  which  could  not  have  been  pleaded  in 
the  original  action  in  which  the  judgment  sued  on  was 
obtained,  or  which  would  entitle  him  to  an  injunction 
against  its  enforcement,  may  be  set  up  in  answer  to  an 
action  on  the  judgment,  as  payment,  or  revereal,  or  any 
reason  which  would  deprive  the  judgment  '*of  efficacy  " 
in  the  state  where  it  was  originally  rendered  (2  Story\s 
Eq.  Jur.  §  887  ;  Dobson  v.  Pierce,  12  N.  F.165, 168  ;  Fergu- 
son V.  Ci'awford,  70  lb,  261  ;  Freeman  on  Judgments  [3 
ed.]  §  576).  The  original  judgment  now  sued  on  in  this 
action  is  not  **  of  efficacy  *'  in  Georgia,  for,  by  force  of  the 
last  clause  of  the  statute  of  Georgia  {Code^  §  1747),  which 
alone  authorizes  and  regulates  the  action,  and  also  the 
effect  and  Umitations  of  any  decree  in  it,  the  alimony 
"  order  "  of  Judge  Lawrence  in  the  New  York  divorce 
suit  subsequently  granted,  is  expressly  made  a  **  substi- 
tute "  for  it,  and  the  life  and  force  of  the  ^'  decree  "  there 
is  so  taken  away  from  it.  An  injunction  would  lie  in 
Geoi^a  to  prevent  the  execution  of  the  judgment  there 
on  proof  of  Judge  Lawrence's  order  in  the  New  York 
divorce  suit  {Georgia  Code,  §  3210).  The  Georgia  judg- 
ment would  be  given  *' greater  force  and  effect  in  New 
York  than  it  has  in  Georgia, "  if,  by  being  credited  as  the 
foundation  of  a  judgment  in  New  York,  it  is  made  opera- 
tive, living  and  valid  here,   when  by  the  force  of  the 
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Geoiig^a  statute,  which  gave  life  to  the  action  there,  it  is 
killed,  superseded  and  nullified  there  by  the  very  '*  sub- 
stitute ^  provided  and  directed  to  produce  that  effect  by 
that  statute.  If  dead  there,  why  should  it  be  allowed  to 
be  enforced  here  I  The  whole  action  in  Georgia  is  the 
creature  of  §§  1744-1747  of  the  Gteorgia  C!ode.  Neither 
the  action  nor  the  decree  in  it  can  co-exist  with  an  action 
for  divorce  begun  bona  fide  in  any  court  having  jurisdic- 
tion by  "either  party,"  and  this  statute,  which  gives 
alimony  without  a  divorce  suit,  when  at  common  law  it 
was  an  incident  of  a  divorce  suit  only  {Bishop  on  Mar- 
riage aiidDivorcey  [4  ed.'\  §§  352,  &c.,  374,  &jc.\  is  in  dero- 
gation of  the  common  law,  and  so  to  be  strictly  construed. 
The  Georgia  statute  is  to  be  considered  and  construed  in 
this  action  **  in  accordance  with  the  intent  and  piu'pose  it 
was  designed  to  accompUsh  in  its  own  state  '*  (Moore  r. 
Hegeman,  92  X  Y.  527).  The  whole  Georgia  statute  on 
the  subject  of  alimony  being  considered  together  (§§  1736- 
1752),  discloses  two  separate  and  independent  schemes 
which  cannot  co-exist,  and  are  not  intended  to  do  so; 
one  scheme  (connected  with  the  divorce  action)  in  which 
alimony  is  an  incident,  and  in  which  temporary  alimony 
is  obtained  by  **  order  "or  "  motion  or  petition  "  (§  1737), 
and  which  is  comprised  between  §  1736  and  sub.  1  of 
§  1744  ;  the  other  is  alimony  without  a  divorce ;  com- 
prised between  sub.  2  of  §  1744  and  §  1747  (which  was 
this  Georgia  action).  This  last  scheme  is  clearly  subsidi- 
ary in  impoi-tance,  intent  and  purpose  to  the  other ;  and 
the  intent  of  §  1747  is  very  clearly  expressed  from  first  to 
last  that  any  decree  under  this  section  (1747)  shall  be 
overcome  by  any  alimony  "order"  or  provision  in  a 
divorce  suit.  The  clear  principle  of  the  latter  scheme  and 
its  intent  by  that  provision,  was  to  protect  a  husband 
from  the  very  results  sought  in  this  action, — i.e.,  the  pay- 
ment of  double  alimony  under  the  same  maniage  con- 
tract after  divorce  proceedings  had  been  begun  in  a  com- 
jx^tent  court,  with  the  usual  incident  of  a  temporary 
alimony  order.     That  statute  is  mandatory  in  its  terms, 
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and  expressly  provides  that  when  a  bona  fide  divorce  suit 
is  begun  by  *' either  party,"  and  the  judge  shall  have 
made  his  "  order  on  the  motion"  for  alimony  (meaning, 
of  course,  temporary  alimony,  which  alone  is  given  on 
"motion  "  by  an  "order  "),  such  order  "  shall  be  a  substi- 
tute "  for  the  aforesaid  "  decree  "  (meaning,  of  course,  the 
final  decree  after  verdict  of  the  jury  fixing  the  amount 
previously  spoken  of  by  the  same  section).  Before  this 
statutory  suit  is  ended,  a  bona  fide  divorce  suit  by  either 
party  puts  it  in  abeyance  ;  after  this  statutory  suit  has 
passed  to  final  decree  the  "order"  for  temporaiy  alimony 
in  a  divorce  suit  is  "substituted"  for  the  "decree"  in 
the  statutory  suit ;  and  when  the  divorce  suit  itself 
ripens  into  a  final  decree,  which  provides  permanent 
alimony,  such  decree  supersedes  both  the  *  *  order "  and 
this  peculiar  statutory  decree  under  §  1747.  This  section 
(1747)  does  not  limit  the  forum  of  the  divorce  suit  men- 
tioned in  it,  whose  "  order  "  is  to  stand  as  a  "  substitute ;" 
it  does  not  say  a  divorce  suit  begun  only  in  Georgia  ;  it 
clearly  means  any  divorce  suit  begun  anywhere,  in  any 
court  of  Georgia,  or  of  any  other  state  competent  to 
entertain  the  action  and  make  a  binding  decree  in  it.  So 
Judge  Tompkins  held  in  his  charge  to  the  jury  in  the 
Georgia  suit,  and  his  judicial  constiTiction  of  a  domestic 
stei'tute  prevails  for  us  (Johnson  v.  Columbia  Steam  Nav. 
Co.,  84  N.  Y.  48  ;  Jessupv.  Carnegie,  80  lb.  441 ;  Hunt  v. 
Hunt,  72  lb,  218,  236).  The  constitutional  obligations  of 
"full  faith  and  credit  to  judicial  acts  and  proceedings  of 
every  state  in  every  other"  are  reciprocal.  The  New 
York  divorce  suit,  and  orders  and  proceedings  in  it,  are 
entitled  to  the  same  faith,  effect  and  credit  in  Georgia  as 
here,  and  no  one  doubts  that  the  New  York  court  had  full 
jurisdiction  of  the  divorce  suit,  for  Mr.  Campbell  brought 
it,  and  he  lived  here,  and  Mrs.  Campbell  not  only  appeai'ed 
in  it,  but  herself  sought  in  it  an  affirmative  judgment  of 
divorce  in  her  favor,  with  alimony  from  the  beginning  of 
the  divorce  suit  in  New  York  (Kinnier  v.  Kinnier,  45  N. 
Y.  541  ;  Peters  v,  Peters,  41  Ga.  Rep.  250).     It  follows. 
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then,  of  necessity,  that  if  by  force  of  the  Geoi^  statute 
(§  1747)  the  "  order  "  of  a  competent  coui-t  of  that  sfate  for 
temporary  alimony  in  a  bona  fide  divorce  suit  begun  there, 
would  be  a  "  substitute  "  for  the  Georgia  ' '  decree  "  in  the 
action  under  that  statute,  then  the  "order"  of  Judge 
Lawrence,  for  temporary  alimony  in  the  Kew  York 
divoi-ce  suit  (that  court  being  competent  to  entertain  it), 
must  be  entitled  to  equal  force  and  effect  in  Georgia,  and 
upon  the  Georgia  final  decree  under  §  1747,  sued  on  in 
this  action,  and  that  this  judgment  which  is  so  dead  and 
superseded  by  its  statutory  **  substitute "  is  without 
"  efficacy  "  there,  and  cannot  be  made  a  living  force  here. 
It  may  be  said  that  the  statute  requires  an  "  order"  in  a 
bona  fide  divorce  suit,  and  that  the  Georgia  jury  found 
against  Mr.  Campbell's  good  faith,  and  that  he  is  bound 
by  the  finding.  The  clear  and  complete  reply  is,  that  the 
order  of  Judge  Lawrence  in  the  New  York  suit  was  not 
made  till  long  after  the  Georgia  trial  and  judgment.  That 
trial  was  July  17,  1882  ;  the  decree  was  July  19,  1882.  It 
was  not  until  August  28,  1882,  that  Mrs.  Campbell  put  in 
her  amended  and  recriminatory  answer,  and  herself 
sought  divorce  in  the  New  York  suit ;  and  it  .was  not  till 
February  2,  1883,  that  she  sought  and  obtained  Judge 
Lawrence's  temporary  alimony  order  in  it.  From  August 
28,  1882,  therefore,  the  New  York  divorce  suit  was  hers; 
she  had  become  an  actor  in  it.  Mr.  Campbell  could  not 
have  discontinued  it  (Campbell  v.  Campbell,  12  Hun,  636) ; 
the  alimony  order  was  made  in  it  on  her  motion,  and  her 
own  good  faith  in  bring  her  own  counter-claim  for  divorce 
in  the  suit  is  not  open  to  question  by  her.  It  is  presumed 
against  her,  as  being  her  own  suit,  brought  in  good  faith ; 
and  as  long  as  that  suit  is  pending  (and  it  is  still  pending, 
not  having  reached  final  judgment),  this  alimony  order 
in  it  stands  as  a  substitute  for  that  whole  Georgia  decree, 
unperformed  as  it  is.  Nor  can  it  be  said  that  the  question 
was  or  might  have  been  litigated  in  the  Georgia  action ; 
for,  this  Georgia  final  decree  was  entered  July  19,  1SS9, 
and  the  temporary  alimony  order  of  Judge  Lawrence 
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in  the  New  York  divorce  suit  was  not  obtained  till 
February  2,  1883 — after  the  Georgia  suit  was  finished  by 
this  judgment.  The  New  York  divorce  suit  was  still 
pending  when  this  action  began,  and  it  is  now  pending 
before  the  referee,  not  having  passed  to  final  decree. 
This  reasoning,  and  this  alone,  fulfills  the  Gteorgia  statute 
(§  1747),  in  its  terms  and  intent,  and  harmonizes  it  with 
the  general  body  of  the  law,  and  with  common  right, 
and  avoids  the  shocking  result  of  making  a  husband  pay 
double  aUmony  under  the  same  marriage  contract.  It 
is  confidently  submitted  that  its  necessary  result  is  fatal 
to  the  plaintiff  in  this  action,  in  this  state,  on  the  Georgia 
judgment. 

Per  Curiam. — Judgment  affirmed  on  the  opinion  of 
the  referee,  with  the  costs. 


ELIZA  A.  THOMAS,  as  Executrix,  &c.,    v.  MORRIS 

WOODRUFF,  AS  Executor,  &c. 

Value,  when  testimony  as  to  incompetent — Memoranda  inadmissible. 

Testimony  as  to  value  of  articles  given  by  a  witness  whose  knowledge  is 
derived  solely  from  the  bills  therefor,  made  out  by  the  vendors  of  the 
articles  receipted,  is  incompetent  A  fortiofi,  a  list  of  such  articles, 
with  values  attached,  made  out  by  such  witness  from  recollection  of 
the  contents  of  such  receipted  bills  (the  articles  having  been  purchased 
about  eleven  years  before),  the  bills  bavins;  been  destroyed  and  two  years 
having  elapsed  since  the  witness  saw  them,  is  inadmissible  either  as  an 
extension  of  the  oral  testimony  of  the  witness  or  otherwise. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  May  6,  1886. 

Exceptions  oMered  to  be  heard  at  general  term  in  the 
first  instance. 
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The  facts  suflSciently  appear  in  the  opinion. 

Cochran  &  Clark,  attorneys,  and  W,  Baurke  Cockran, 
of  counsel  for  plaintiff,  on  the  questions  considered  in  the 
opinion,  argued  : — There  was  sufficient  proof  of  the  value 
to  justify  the  verdict.  The  value  of  an  article  which  has 
no  market  value  may  be  ascertained  by  reference  to  the 
probabilities  of  the  case,  founded  on  proof  of  the  facts 
which,  in  ordinary  transactions  of  business,  would  affect 
the  mind  of  a  dealer  in  similar  articles  in  determining  the 
price  to  be  asked  or  given,  and  the  cost  of  the  article  t-o 
the  party  claiming  its  value,  l>ears  upon  this  question 
(Stnim  V.  Williams,  38  Super.  Ct  325).  In  an  action  for 
trover  and  conversion,  it  is  proper  to  allow  evidence  to  go 
to  the  jury  showing  what  the  converted  articles  cost 
(Wells  V.  Kelsey,  37  N.  Y.  143  ;  Campbell  v.  Woodworth, 
20  lb.  490  ;  Beach  v.  Earitan  &  Delaware  Bay  E.  R.  Co., 
37/6.  457  ;  Gillr.  McNamee,  4216.  44  ;  Gmin  v.  Borghart, 
47  Super., Ct.  371).  The  testimony  given  by  the  plaint- 
iff was  the  best  evidence  that  she  could  procure  under 
the  circumstances  of  the  case,  and  such  evidence  has  been 
upheld  and  approved  in  Jones  v.  Morgan  (24  Hun,  373). 
The  bills  or  other  memoranda  which  passed  between  the 
parties  to  the  purchase  at  the  time  of  the  sale  are  part  of 
the  res  gestae  of  the  purchase,  and  were,  therefore,  com- 
petent evidence  to  go  to  the  jury  (Driggs  v.  Bliss,  3  Week. 
Dig.  435  ;  Crook  v.  Harper,  8  Daly^  53  ;  Howe  v.  Brand- 
age,  IT.&C.  429). 

Anderson  &  Rowland,  attorneys,  and  Henry  E.  How- 
land,  of  counsel  for  defendant,  on  the  questions  considered 
in  the  opinion,  argued : — I.  Plaintiff  had  no  personal 
knowledge  of  the  value  of  the  articles. 

II.  The  hst  was  not  made  at  or  near  the  time  of  the 
transaction. 

III.  The  plaintiff's  list  of  f mTutin^e  lacks  the  two  con- 
ditions which  are  indispensable  to  make  it  admissible  as 
a  memorandum  ;  that  it  should  have  been  made  at  or  near 
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the  time  of  the  transaction,  and  by  a  person  having  knowl- 
edge of  the  facts  noted  in  it.  In  all  cases  of  the  admis- 
sion of  such  memoranda  it  will  be  found  that  the  exist- 
ence of  these  essential  conditions  has  been  shown  or 
assumed  (Howard  v.  McDonough,  77  N.  F.  592 ;  Eber- 
hard  v.  Schuster,  10  Abb.  N.  C.  374 ;  1  Greenleaf  Ev. 
§  438 ;  Maxwell  v.  Wilkinson,  113  U.  S.  658 ;  Chaffee  v. 
TJ.  S.,  18  Wall.  541 ;  Stuart  v.  Binnefe,  7  Bosw.  195). 

Per  Curiam. — This  action  was  brought  by  the  plaint- 
iff as  executrix  of  the  last  will  and  testament  of  Griffith 
Thomas,  her  deceased  husband,  for  an  alleged  conversion 
by  the  sheriff  of  personal  property  belonging  to  her  hus- 
band's estate.  The  present  defendant  is  the  executor  of  a 
deceased  indemnitor  of  the  sheriff.  The  property  in  ques- 
tion which  consisted  of  household  furniture,  &c.,  was 
seized  by  the  sheriff  and  sold  on  executions  to  satisfy 
individual  judgments  against  the  plaintiff.  The  jury  hav- 
ing found  for  the  plaintiff,  the  exceptions  taken  by  the 
defendant  were  ordered  to  be  heard  at  general  term  in  the 
first  instance. 

If  it  were  necessary  to  deterAiine  whether  under  the 
allegations  of  the  answer  proof  of  a  devastavit  was  admis- 
sible at  the  trial  against  plaintiffs'  objection,  the  deter- 
mination of  the  question  would  be  attended  by  difficulties. 
But  we  do  not  feel  called  upon  to  make  the  determination 
at  the  present  time,  because  there  are  some  exceptions 
upon  another  point  which  are  fatal  to  the  verdict  under 
all  circumstances. 

The  plaintiff  was  allowed  to  testify  from  a  long  list  of 
articles,  with  values  set  opposite,  which  she  alleged  to  be 
a  statement  of  the  articles  sold  by  the  sheriff.  It  appeared 
from  her  own  testimony  that  this  list  was  made  up  by 
her  more  than  two  years  after  the  articles  were  sold  by 
the  sheriff,  and  more  than  eleven  years  after  they  had 
been  bought ;  that  she  herself  had  not  assisted  in  the  pur- 
chase ;  that  the  purchasing  had  been  done  by  her  hus- 
band ;  that,  while  he  lived,  he  kept  all  the  bills  and 
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receipts  for  said  aiticles  at  his  office  ;  that  after  his  death 
the  bills  and  receipts  were  brought  to  her ;  that  at  that 
time  nine  years  had  elapsed  since  the  purchase  of  the 
goods  ;  that  immediately  after  the  sheriff's  sale  the  bills 
and  receipts  were  sent  to  Morrell's  warehouse,  where  they 
were  subsequently  burned  up  ;  that  she  did  not  see  them 
from  the  time  they  were  so  sent  to  the  time  they  were 
burned  ;  that  about  two  years  after  they  had  been  so  sent, 
and  two  years  after  the  sheriff's  sale,  she  made  up  the 
Ust  at  her  present  residence  for  the  purposes  of  this  suit ; 
and  that,  in  making  it  up,  she  depended  upon  her  mem- 
ory. 

It  thus  affirmatively  appeared  from  her  own  testimony 
that  she  never  had  any  knowledge  whatever  of  the  value 
of  these  articles,  and  that  her  entire  testimony  as  to  such 
value  was  hearsay.  It  therefore  was  clearly  incompetent. 
But  the  learned  judge  who  presided  at  the  trial,  admitted 
her  testimony  as  to  such  value,  admitted  the  Ust  itself  as 
an  extension  of  her  testimony,  and  denied  defendant's 
motion  to  strike  it  out,  to  all  of  which  nilings  proper 
exceptions  were  taken. 

As  it  is  apparent  from  the  whole  case  that  these  erron- 
eous rulings  must  have  greatly  prejudiced  defendant's 
position,  the  exceptions  taken  by  the  defendant  should 
be  sustained,  the  verdict  set  aside,  and  a  new  trial  ordered 
with  costs  to  the  defendant  to  abide  the  event. 
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CHARLES  E.  HOVEY,  et  al.,  Appellants,  v.  JOHN 
ELLIOT,  Impleaded,  &c.,  Respondent. 

Lien  not  raising  a  trusteeship — Ti*vsteeship  of  receiver  ceases  on  his  discharge 
and  payment  oeer — Equitable  lien  not  enforceable  after  bonajide  sale  of 
the  property  in  hostility  to  it — Destruction  of  lien  by  such  sale — Lien  on 
right  of'  action — Statute  of  limitations,  subdivision  3  of  section  382  applies 
— EquitaJtle  lien  is  property — Reversal  of  a  judgment  dismissing  the  com- 
plaint in  an  action  brought  to  establish  and  enforce  a  lien^  followed  by  a 
judgment  establishing  it,  effect  of  as  to  cause  of  action  against  persons  not 
parties  to  the  action,  ioho,  with  notice  of  the  claim  to  the  lien,  purchased 
the  property  on  which  it  was  and  sold  it  to  a  purchaser  in  hostility  to  the 
lien,  between  the  first  judgment  and  its  reversal. 

One  owning  and  in  possession  of  personal  property  subject  to  an  equitable 
lien  therein  is  not  a  trustee  for  the  lienor. 

The  trusteeship  of  a  receiver  appointed  by  a  court,  ceases  on  his  discharge 
and  payment,  or  delivery  over  by  him  of  the  property  in  his  hands,  pur- 
suant to  the  order  of  the  court  appointing  him. 

The  holder  of  an  equitable  lien  on  n^otiable  personal  property  cannot 
enforce  such  lien,  after  the  party  who  owns  the  property  and  holds  it 
subject  to  such  lien,  disposes  of  it,  in  hostility  to  the  lien,  to  a  bona  fide 
purchaser  without  notice  of  the  lien.  Such  a  disposition  of  the  prop- 
erty destroys  the  equitable  lien,  and  the  only  remedy  remaining  to  the 
lienor  is  an  action  at  law  against  the  destroyer  for  damages  for  such 
destruction  ;  or,  perhaps,  an  action  in  the  nature  of  an  action  for  money 
had  and  received  for  the  proceeds  of  his  interest ;  to  either  of  which 
actions  the  six  years'  limitation  prescribed  by  subdivision  3  of  section 
382  applies,  the  cause  of  action  accruing  at  the  time  of  such  destruc- 
tion. 

An  equitable  lien  is  property,  and  an  act  destroying  the  lien  is  one  lessen- 
ing the  estate  of  the  lienor  therein  and  an  injury  to  his  property. 

Plaintiffs  brought  an  action  against  parties  (not  the  defendant  herein)  for 
the  establishment  and  enforcement  of  a  lien  claimed  by  them  on  an 
award  made  on  a  claim  pending  under  a  treaty  between  this  country 
and  Great  Britain  ;  a  receiver  was  appointed  for  one  half  of  the  award, 
and  he  was  directed  to  invest  the  money  in  certain  bonds,  which  he 
did;  the  complaint  was  dismissed  and  the  judgment  directed  the  receiver 
to  pay  the  funds  belonging  to  the  cause  to  the  defendants  in  that  action, 
and  that  he  should  thereupon  be  discharged.  The  receiver  turned  over 
the  bonds  to  such  defendants,  who  sold  them  to  the  defendants  in  this 
action,  they  being  chargeable  with  notice  of  plaintiffs'  claim  to  a  lien ; 
defendants  here  sold  them  to  bona  fide  purcliasers  in  hostility  to  the  lien. 
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Thereafter  the  judgment  of  dismissal  was,  on  appeal,  reversed:  and 
thereafter  judgment  was  entered  adjudging  that  plaintiffs  have  a  lien  upon 
said  award,  and  upon  any  draft,  money  or  evidence  of  indebtedness  issued 
thereon  or  on  the  proceeds  thereof, — Held,  that  the  last  named  judg- 
ment did  not  create  the  lien;  that  it  merely  declared  its  existence;  that 
plaintifla  had  no  right  of  action  against  the  defendants  here  on  said 
judgment;  that  plaintiffs*  right  to  enforce  the  lien  had  been  destroyed 
that  tiie  only  causes  of  action  they  had  or  might  have  were  causes  of 
action  at  law  arising  out  of  the  action  of  defendants  in  so  selling  the 
bonds;  that  such  causes  of  action  accrued  at  the  time  of  such  sale,  and 
we^p  barred  by  the  six  years*  limitation  prescribed  by  subdivision  3  o( 
Hcdoo382. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingrahax,  J  J. 

Decided  May  12,  1886. 

Appeal  from  a  judgment  entered  on  the  report  of  a 
referee. 

The  referee  found  as  facts  : — I.  In  or  about  the  month 
cf  June,  1^73,  one  Augustme  R.  McDonald  had  a  claim 
pending  before  the  mixed  commission  on  British  and 
American  claims,  under  the  treaty  of  May  8, 1871,  for  the 
value  of  certain  bales  of  cotton  ;  and  in  the  said  month 
of  June,  1S78,  he  made  an  agreement  with  Charles  E. 
Hovey  and  William  P.  Dole,  the  plaintiffs  in  this  action, 
by  which  said  parties  were  to  aid  him  in  the  prosecution 
of  said  claim  before  the  said  commission,  and  he  was  to 
jiay  to  them  or  their  order,  as  their  compensation,  a  sum 
equal  to  twenty-live  per  cent,  of  any  amount  allowed  on 
said  claim*  and  by  the  terms  of  said  agreement,  the  pay| 
ment  of  said  sum  of  twenty-five  per  cent,  was  to  be  made 
a  lit'U  upon  the  said  claim,  and  upon  any  draft,  money, 
or  evidence  of  indebtedness,  which  might  be  paid  or 
i^sutni  therei^n. 

IL  In  the  month  of  September,  1873,  the  said  mixed 
commission  on  British  and  American  claims,  awarded  to 
the  said  Augustine  R  McDonald  the  sum  of  $197,190  in 
gv^Kl,  to  be  paid  by  the  government  of  the  United  States 
to  the  government  of  Her  Britannic  Majesty,  in  respect 
to  the  s^ud  ckiim  of  the  said  Augustine  B.  McDonald. 
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III.  On  or  about  October  2,  1874,  the  said  Hovey  and 
Dole,  the  plaintiffs  herein,  filed  their  bill  in  equity  in  the 
supreme  court  of  the  District  of  Columbia,  against  Augus- 
tine E.  McDonald  and  William  White ;  and  in  the  said 
bill  they  alleged,  among  other  things,  that  by  reason  of 
the  agreement  set  forth  in  the  first  of  these  findings  of 
fact,  the  defendant  McDonald  was  indebted  to  them,  the 
complainants,  in  the  sum  of  $49,297.50  in  gold,  being  an 
amount  equal  to  one-fourth  of  the  sum  allowed  on  the 
claim  of  said  McDonald  by  the  said  mixed  commission, 
and  that  they  had  a  lien  upon  the  said  claim,  and  upon 
the  certificate  of  the  amount  allowed  thereon,  and  upon 
all  moneys  which  might  become  due  and  payable  in 
respect  thereof.  That  in  the  month  of  August,  1874,  the 
said  McDonald  had  assigned  to  the  defendant  White,  the 
whole  of  said  award,  and  that  the  said  White,  at  the  time 
of  taking  the  assignment,  had  notice  of  the  said  hen  and 
claim  of  the  plaintiffs,  and  took  with  notice  of  the  claim 
of  the  lien  of  said  complainants  ;  and  that,  at  the  date  of 
the  filing  of  the  said  bill,  the  amount  of  said  award  was 
still  in  the  hands  of  the  diplomatic  representatives  of  the 
British  government,  and  they  therefore  prayed,  among 
other  things,  that  the  defendants,  McDonald  and  White, 
be  restrained  from  assigning,  disposing  of,  receiving  or 
collecting,  more  than  three-fourths  of  the  said  award,  and 
that  the  lien  of  the  complainants  upon  the  said  funds, 
and  their  interest  in  the  same,  be  established  by  the 
decree  of  the  said  court.  An  injunction  was  issued  in 
said  action  by  the  coui*t  in  which  the  same  was  pending. 
On  or  about  February  16,  1875,  in  another  suit  pending 
in  the  supreme  court  of  the  District  of  Columbia,  wherein 
Thomas  J.  Phelps,  assignee,  was  complainant,  against 
Augustine  E.  McDonald  and  William  White,  and  on  the 
consent  of  Charles  E.  Hovey  and  William  P.  Dole,  it  was 
ordered  that  White,  as  the  assignee  of  the  said  McDonald, 
receive  from  the  agents  of  the  British  government  one- 
half  of  the  net  amount  of  the  award,  free  and  discharged 
of  all  claims  of  Hovey  and  Dole,  and  Phelps,  assignee, 
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and  that  the  remaining  half  of  the  net  amount  of  the 
said  awai-d  should  be  paid  to  George  W.  Riggs,  as 
receiver,  an^  that  the  said  George  W.  Eiggs  should  hold 
the  said  one-half  of  said  award  subject  to  the  claims, 
liens  and  rights  of  the  said  Charles  E.  Hovey  and  William 
P.  Dole,  and  of  the  said  Phelps,  assignee,  to  be  deter- 
mined by  the  court.  And  it  was  further  ordered  that  the 
said  receiver  be  directed  to  invest  the  money  so  placed  in 
his  hands  in  bonds  of  the  United  States,  or  in  3.65  bonds 
of  the  District  of  Columbia,  guaranteed  by  the  United 
States,  as  he  might  deem  best  for  the  interests  of  the 
parties  concerned. 

rV.  George  W.  Riggs,  as  receiver,  did  make  the 
investment  of  the  funds  referred  to  in  the  last  foregoing 
finding  of  fact,  in  3.05  bonds  of  the  District  of  Columbia, 
and  the  said  bonds  were  retained  by  him  in  his  posses- 
sion, as  receiver,  until  the  time  mentioned  in  a  subse* 
quent  finding  of  fact  made  herein. 

V.  On  or  about  April  7,  1875,  the  defendants  McDon- 
ald and  White  filed  a  demurrer  to  the  bill  of  the  com- 
plainants in  the  action,  in  the  District  of  Columbia  above 
mentioned,  which  demurrer  was  sustained,  with  leave  to 
the  complainants  to  amend.  On  April  27,  1875,  the  com- 
plainants in  said  suit  filed  their  amended  bill,  and  on  May 
7,  1875,  the  defendants  demurred  to  said  amended  bill. 
On  June  24,  1875,  the  said  supreme  court  of  the  District 
of  Columbia  made  a  second  decree,  in  and  by  which  it 
was  ordered,  adjudged  and  decreed  that  the  demurrer  to 
said  amended  bill  of  the  complaint  be  sustained,  and 
the  bill  be  dismissed  with  costs.  On  June  24,  1375,  the 
plaintiffs  Hovey  and  Dole  appealed  to  the  general  term  of 
the  supreme  court  of  the  District  of  Columbia  from  the 
decree  sustaining  the  said  demun^er.  On  June  28,  1ST5, 
the  said  supreme  court  of  the  District  of  Columbia,  in  the 
same  action  of  Hovev  et  al.  v,  McDonald  et  al,,  made  and 
entered  another  decree,  in  and  by  which  it  was  ordered, 
adjudged  and  decreed  that  the  demurrer  to  said  bill  of 
complaint  be  sustained,  and  the  bill  of  complaint  be  dis- 
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missed  at  the  cost  of  the  plaintiff,  and  the  receiver 
appointed  in  said  cause,  and  in  Phelps,  Assignee,  v,  Mc- 
Donald &  White,  be  directed  to  pay  the  funds  belonging 
to  said  cause,  to  the  defendants,  McDonald  and  White,  or 
order,  and  thereon  said  receiver  should  be  discharged. 

VI.  On  said  June  28,  1875,  and  after  the  entiy  of  the 
decree  of  that  date  referred  to  in  the  last  foregoing  find- 
ing of  fact,  Augustine  R.  McDonald,  one  of  the  defend- 
ants in  said  suit,  appUed  to  George  W.  Riggs,  receiver,  for 
the  surrender  and  delivery  to  him  of  the  bonds  of  the 
District  of  Columbia,  held  by  the  said  Riggs,  as  receiver, 
and  in  which  the  amount  of  money  paid  into  his  hands 
had  been  invested.  The  said  George  W.  Riggs,  receiver, 
made  personal  application  to  the  judge  holding  the  court, 
in  which  the  decree  was  made,  for  instructions  as  to  the 
delivery  of  the  said  bonds  to  said  McDonald,  and  was 
informed  by  said  judge  that  the  delivery  should  be  made. 
And  thereupon  the  said  Riggs,  receiver,  did  deliver  the 
said  bonds,  and  all  of  them,  to  said  McDonald.  And 
upon  the  same  day,  the  said  McDonald  sold  the  said 
bonds  to  the  firm  of  Riggs  &  Co.,  of  Washington,  of 
which  firm  the  said  George  W.  Riggs,  was  a  member, 
and  the  defendant  in  this  action,  John  Elliot,  was  also  a 
member.  The  said  bonds  were  sold  for  the  market  value 
thereof,  and  purchased  by  Riggs  &  Co.  from  the  said  Mc- 
Donald after  they  had  been  surrendered  to  the  said  Mc- 
Donald by  the  said  receiver  ;  but  the  said  firm  of  Riggs  & 
Co.,  by  reason  of  the  said  receiver  being  a  member  of 
said  firm,  had  knowledge  at  the  time  of  the  said  purchase 
of  the  claim  made  to  the  said  bonds  by  the  said  Hovey  and 
Dole.  The  said  bonds  of  the.  District  of  Columbia  were 
all  i-egistered  bonds,  with  the  exception  of  $300  thereof, 
which  were  in  coupon  bonds.  Immediately  after  the  pur- 
chase by  Riggs  &  Co.,  aforesaid,  the  said  bonds  were 
taken  to  the  treasury  of  the  United  States,  and  the  title 
to  said  bonds  was  changed,  the  said  bonds  were  surren- 
dered to  the  said  treasury  department,  and  subsequently 
other  and  new  bonds  were  issued  to  the  said  firm  of  Riggs 
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&  Co.  And  in  the  month  of  December,  1875,  the  same 
firm  of  Riggs  &  Co.  re-sold  the  said  reissued  bonds  in  the 
market,  and  the  same  parted  from  out  their  possession, 
and  were  dispersed  among  the  purchaser  thereof. 

VII.  On  or  about  July  2,  1875,  the  complainants  in 
the  suit  in  the  District  of  Columbia,  aforesaid,  to  wit., 
Hovey  and  Dole,  appealed  to  the  general  term  of  the 
supreme  court  of  the  District  of  Columbia,  from  the 
decree  mentioned  in  the  preceding  finding  of  fact  as  hav- 
ing been  made  and  entered  on  June  28,  1875.  On  July 
12,  1875,  a  supersedeas  bond  was  filed  by  the  complain- 
ants on  said  appeal ;  and  such  proceedings  were  had  upon 
the  appeal  thus  taken,  as  resulted  in  a  decree  of  the  said 
general  term  of  the  supreme  court  of  the  District  of 
Columbia,  in  said  suit  on  March  4,  1876,  reversing  the 
judgments  or  decrees  of  June  24,  1875,  and  of  June  28, 
1875,  and  ordering  and  decreeing  that  the  cause  be 
remanded  to  the  special  term,  with  leave  to  answer  the 
complainant's  bill  within  the  time  allowed,  under  the  gen- 
eral rules  of  the  court.  On  or  about  May  1,  1S76,  the 
defendants,  McDonald  and  White,  answered  in  the  said 
suit  in  the  supreme  court  in  the  District  of  Columbia. 

VIII.  On  or  about  May  5,  1876,  an  application  was 
made  in  the  said  supreme  court  of  the  District  of  Colum- 
bia, by  Hovey  and  Dole,  the  complainants  in  the  said 
suit,  for  an  order  requiring  the  defendants  therein  to  pay 
into  court  a  certain  sum  of  money,  to  wit.,  the  sum  of 
$49,297.50,  in  gold,  the  decree  of  Jime  28,  1875,  directing 
the  receiver  to  pay  the  fund  in  his  hands  to  McDonald, 
having  been  reversed  by  the  decree  of  the  said  court  at 
general  term.  On  or  about  September  15,  1876,  the  said 
motion  was  transferred  to  the  general  term  of  the  said 
supreme  court  of  the  District  of  Columbia  ;  and  on  June 
15,  1877,  the  said  Augustine  R.  McDonald  and  William 
White  were  ordered  and  required  to  pay  into  the  registry 
of  the  said  supreme  court  of  the  District  of  Columbia,  the 
sum  of  $49,297.50,  which  said  order  was  not  complied 
with,  and  on  Decembar  8,  1877,  a  decree  was  made  order- 
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ing  the  said  defendants  to  pay  the  said  money  into  court 
within  six  days,  or  their  an&wer  would  be  removed  from 
the  files  of  the  said  court,  and  said  last  mentioned  order 
not  having  been  complied  with,  on  December  29, 1877,  the 
said  supreme  court  of  the  District  of  Columbia,  sitting 
ill  general  term,  made  a  decree  in  the  said  suit,  in  which 
it  was  ordered,  adjudged  and  decreed  that  the  answer 
filed  in  said  cause  by  the  defendants  Augustine  R.  Mc- 
Donald and  William  White,  be  stricken  out  and  removed 
from  the  files  of  the  court,  and  that  the  cause  do  pro- 
ceed as  if  no  answer  therein  had  been  interposed,  and 
that  all  proceedings  on  the  part  of  the  defendants  be 
stayed  in  the  cause  until  said  orders  requiring  the  deposit 
in  the  registry  of  the  court  of  the  sum  aforesaid  were 
complied  with.  And  on  February  12,  1878,  the  said 
supreme  court  of  the  District  of  Columbia,  sitting  in 
general  term,  made  an  order  that  the  bill  of  complaint  of 
Hovey  and  Dole  against  McDonald  and  White  be  taken 
pro  confesso  against  the  defendants.  And  on  April  17, 
1878,  the  said  supreme  court,  sitting  in  general  term, 
made  the  said  decree  absolute,  and  ordered,  adjudged  and 
decreed,  that  the  defendants,  McDonald  and  White,  pay 
to  the  complainants  the  sum  of  $49,297.50  in  gold,  and 
that  the  complainants  have*  a  lien  upon  the  claim  of 
Augustine  R.  McDonald  against  the  United  States,  as 
awarded  by  the  mixed  commission  on  British  and  Ameri- 
can claims,  and  upon  any  draft,  money,  evidence  of 
indebtedness  or  the  proceeds  thereof,  with  legal  interest 
from  said  April  17,  1878. 

IX.  That  this  action  was  commenced  by  the  delivery 
of  the  summons  herein  to  the  sheriff  of  the  city  and 
county  of  New  York  on  April  16,  1884. 

And  as  conclusions  of  law  that  specific  relief  could  not 
be  afforded  in  equity  for  the  enforcement  of  the  lien, 
claim,  interest  or  property  right,  in  the  said  bonds  of  the 
District  of  Columbia,  or  in  any  other  bonds  or  securities 
into  w^hich  they  were  transmuted,  or  the  proceeds  of  any 
such  other  bonds  ;  and  that  the  only  remedy  which  could 
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be  accorded  to  the  plaintiffs  would  be  for  a  recovery  of 
money  for  the  damages  sustained  by  the  destruction  of 
their  lien ;  and  that  such  action  for  damages  was  barred 
by  subdivision  3  of  section  382  of  the  Code  of  Civil  Pro- 
cedure, more  than  six  years  having  elapsed  since  the  time 
at  which  the  right  of  action  for  such  damages  accrued. 

And,  in  support  of  his  findings  the  referee  wrote  as 
follows  : 

•  ' '  Edward  Patterson,  Referee.— It  appears  that  Kiggs 
&  Company  purchased  from  McDonald  the  bonds  in 
which  the  fund  had  been  invested  by  the  receiver,  sur 
rendered  them  to  the  treasury,  received  a  reissue,  and 
shortly  afterwards  sold  the  reissued  bonds  in  the  market. 
Thus  it  is  established  that  the  lien  which  the  plaintiffs 
held  on  the  securities  in  which  a  part  of  the  awai-d  had 
been  invested  by  the  receiver  was  utterly  destroyed,  and 
a  recourse  to  those  securities  for  the  enforcement  of  that 
lien  rendered  impossible. 

"In  this  state  of  the  proof  the  point  is  made  on  behalf 
of  the  defendant,  that  the  real  cause  of  action  inhering  in 
the  plaintiff,  and  arising  out  of  Riggs  &  Company's  rela- 
tions to  the  bonds,  is  one  at  law,  and  not  one  in  equity ; 
and,  therefore,  under  the  provisions  of  the  Code  of  Civil 
Procedure,  is  barred  by  the  six  years  limitation  prescribed 
by  subdivision  3  of  section  382  ;  and,  moreover,  that  the 
cause  of  action  accrued  at  the  time  Riggs  &  Company 
purchased  from  McDonald,  or  from  the  time  they  resold 
the  bonds,  which  seems  to  have  been  in  December,  1875, 
or  at  the  furthest  from  the  time  of  the  reversal  of  the 
two  decrees  of  June,  1875,  referred  to  in  the  evidence. 

**  If  the  form  of  the  action  as  framed  by  the  draughts- 
man of  the  complaint,  is  to  be  the  test  of  the  application 
of  the  statute,  then  this  case  is  a  suit  in  equity,  a  limita 
tion  as  to  which  is  not  provided  for  specifically  in  the 
Code,  and,  therefore,  the  ten  years'  bar  of  the  statute 
would  apply.  But  I  do  not  understand  that  such  is  the 
test.  Whether  the  statute  of  limitations,  pleaded  as  a 
defense,  applies  or  not,  must  be  ascertained  from  the 
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whole  case,  with  all  of  the  evidence  before  the  court. 
Then  it  may  be  determined  what  the  cause  of  action  aris- 
ing from  the  proof  and  the  facts,  really  is. 

"If  the  facts  as  established  by  evidence,  authorize 
both  a  legal  remedy  and  equitable  relief,  then  the  rule  is 
that  the  statute  bar  affecting  the  legal  cause  of  action, 
would  control.  At  all  events,  whatever  may  be  the 
structure  of  the  action,  when  the  proof  shows  that  the 
ultimate  recovery  can  be  but  for  a  sum  of  money,  and 
that  a  court  of  law  has  jurisdiction  to  give  judgment  on 
the  facts  for  money,  the  bar  of  the  statute  applying  to 
legal  actions  would  control.  Such  are  the  rulings  in 
Drake  v.  Wilkie  (30  Hun,  537) ;  Borst  v.  Corey  (15  N.  F. 
505) ;  Peters  v.  Delaplaine  (49  lb.  362) ;  Loder  v.  Hatfield 
(71  lb.  92) ;  Carr  v.  Thompson  (87  lb.  160) ;  Pierson  v. 
McCurdy  (33  Hun,  520). 

*^  It  is  obvious  that  no  specific  relief  for  the  enforce- 
ment of  the  lien  against  the  bonds  cai*  be  awarded  here. 
All  that  could  be  done,  would  be  to  render  a  money 
judgment  against  the  defendant,  and  the  question  then 
arises  whether  an  action  at  law  existed  against  Riggs  & 
Co.  in  favor  of  the  plaintiffs,  and  upon  the  facts  devel- 
oped upon  the  record,  and  if  so,  when  that  action  arose. 
That  leads  to  the  inquiry  as  to  what  was  the  attitude  of 
the  plaintiffs  to  the  bonds  in  the  hands  of  the  receiver. 
They  had  a  lien  by  contract  on  the  money  which  was 
awarded  by  the  mixed  commission  and  which  was  placed 
in  the  hands  of  the  receiver,  and  invested  in  District  of 
Columbia  bonds.  Strictly  speaking,  it  was  not  a  common 
law  lien,  depending  for  its  maintenance  on  the  possession 
of  the  res.  It  was  something  more  than  a  mere  equit- 
able lien,  specifically  enforceable  only  in  a  court  of  equity. 
It  was  a  lien  by  contract,  that  is  to  say,  by  the  agreement 
of  the  parties,  and  in  whatever  shape  the  fund  might  be 
held,  and  in  whatever  securities  it  might  have  been 
invested,  it  and  the  securities  were  to  be  charged  with 
the  amount  of  the  plaintiffs'  interest  therein.  That 
agreement  gave  to  the  plaintiffs  a  direct  interest  in  all 
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the  bonds  in  which  the  receiver  had  invested  the  money, 
and  although  called  a  lien,  it  was,  in  my  judgment,  veiy 
clearly  a  property  right  which  they  possessed  in  the 
bonds.  But  it  will  be  considered  technically  as  a  lien  and 
as  an  equitable  hen. 

*•  It  is  not  necessary  to  inquire  whether  a  common  law 
lien,  or  a  mere  equitable  hen  is  a  jus  in  re,  or  a  jus  ad 
rem.  Although  it  is  said  that  a  hen  depending  wholly  on 
contract,  is  a  jus  ad  rem  (1  Duer  on  Insurance^  note 
53S». 

"  The  interest  Hovey  and  Dole  had  in  the  bonds  was 
property.  The  word  *  property '  describes  any  estate, 
whether  goods,  money  or  lands,  and  its  general  significa- 
tion includes  anything  capable  of  ownership  (People  r. 
X.  Y.  &  Manhattan  Beach  Ey.  Co.,  84  K  F.  565). 

"  The  term  '  property '  embi-aces  every  species  of  val- 
uable right  and  interest,  including  real  and  personal  prop- 
erty, easements,  fr^chises  and  hereditaments.  Property 
consists  in  the  right  to  the  use  and  enjoyment  of  the 
thing  owned.  An  easement  over  the  land  of  another  is 
property  (People  f.  Haines,  49  iV.  F.  587;  Arnold  v. 
Railroad  Co.,  55  i6.  661).  The  lien  of  a  mortgage  is  prop- 
erty ( Astor  r.  Hoy t,  5  Wend.  603).  A  contested  claim  to 
unhquidated  damages  is  property  (Irwin  v.  U.  S.,  7  OttOy 
302V  The  right  to  a  Ken  is  a  right  of  property  (31  Ken. 
5:»l^\     A  mechanics'  hen  is  property  (13  OftOy  30). 

' '  A  lien  is  an  interest  in  the  nature  of  a  charge  on 
some  specific  thing,  as  lands,  merchandise,  goods,  bonds, 
&c.  That  charge  is  property  the  same  as  an  incorporeal 
hoi^editament  is  property ;  it  is  something  which  may  be 
owned  exclusively,  which  may  be  assigned,  and  the  title 
tliei-eto  vested  in  the  assignee.  It  is  a  clear,  exclusive  right, 
and  may  be  enforced  against  that  to  which  it  attaches. 
Its  legal  status  in  the  present  instance,  is  analogous  to  a 
mortgage,  and  in  this  respect  is  hke  the  lien  upon  the 
cattle  referred  to  by  Chief  Justice  Waite,  in  Gregory  t?. 
]^Iorris  \Q  Otto,  619).  The  lien,  therefore,  existing  in 
favor  of  the  plaintiffs  upon  the  bonds,  being  property, 
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Riggs  &  Company,  by  their  purchase  of  such  bonds  from 
McDonald,  by  their  surrender  and  canceDation  of  such 
bonds,  by  the  procurement  of  othei-s  in  their  place,  and 
the  subsequent  dispersion  of  those  bonds  by  sale  in  the 
market,  destroyed  the  lien  of  the  plaintiffs  upon  the  par- 
ticular securities  held  by  the  receiver.  Their  conduct  in 
so  doing  was  actionable.  A  cause  of  action  at  law- 
accrued  to  the  plaintiffs  at  the  time  these  things  were 
done  by  Riggs  &  Co.  Their  acts  constituted  an  injury  to 
property  within  the  meaning  of  subdivision  3  of  section 
3S2  of  the  Code.  It  is  not  necessary  to  inquire  what  the 
measure  of  damages  in  such  an  action  would  be,  whether 
they  would  be  nominal  or  substantial,  though  probably 
the  latter,  for  there  was  a  complete  destruction  of  the 
lien.  The  wrongful  act  and  the  special  injury  give  rise 
to  a  remedy  which  the  law  affords  (Yates  v.  Joyce,  11 
Johns.  136  ;  Lane  v.  Hitchcock,  14  lb.  213 ;  Van  Pelt  v. 
McGraw,  4  N.  Y.  110  ;  Manning  v.  Monaghan,  23  lb.  539). 

**  An  action  for  damages  lies  for  the  destruction  of  an 
equitable  lien  (Husted  v.  Ingraham,  75  N.  Y.  251). 

*'  I  consider  that  the  lien,  charge  or  interest  which  the 
plaintiffs  had  upon  the  bonds,  was  property  within  the 
meaning  of  subdivision  3  of  section  382  of  the  Code, 
referring  to  an  action  to  recover  damages  for  an  injury  to 
property,  not  only  because  such  charge  falls  under  the 
signification  of  the  word  as  hereinbefore  given,  but  also 
because  in  the  Laws  of  1876,  chapter  449,  the  words 
*  injury  to  property '  have  received  a  definition.  It  is 
stated  therein  that  ^  an  injury  to  property  is  an  actiona- 
ble act  whereby  the  estate  of  another  is  lessened,  other 
than  a  personal  injury  or  a  breach  of  a  contract.'  The 
word  *  estate,'  as  used  in  that  definition,  has  a  broad 
meaning.  In  1  Preston  on  EstateSy  20,  the  word  is  defined 
as  *  the  interest  which  any  one  has  in  lands  or  in  any 
other  subject  of  property.' 

"  I  do  not  go  quite  so  far  as  the  plaintiffs'  counsel  does 
in  defining  the  right  which  the  plaintiffs  had  in  the  bonds. 
He  requests  me  to  find  that  the  plaintiffs  actually  owned 
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one>haIf  of  the  bonds  in  the  receiver's  hands.  I  do  not 
think  it  can  be  said  that  they  owned  any  particular  num- 
ber of  the  bonds,  but  merely  that  they  had  a  right  in  the 
bonds  to  the  extent  of  their  agreed  compensation,  and  that 
that  right  was  property. 

''It  having  been  established  that  a  cause  of  action 
at  law  existed  against  Biggs  &  Co.,  it  remains  to  be  con- 
sidered when  that  cause  of  action  arose.  In  actions  of 
trespass  or  on  the  case  for  wrong-doing,  the  cause  of  action 
arises  at  the  time  the  wrong  is  done ;  the  action  may  be 
instituted  when  the  wrong  is  done,  and  it  is  from  the 
time  the  action  might  have  been  instituted  that  the  bar 
of  the  statute  begins  to  run  (Granger  v.  George,  5  J5. 
d:  C.  149  ;  Kelsey  v.  Griswold,  6  Barb.  436 ;  Read  r. 
Markle,  3  Johns.  523  ;  Howell  r.  Young,  5  B.  d;  C.  259 ; 
Morgan  v.  Plumb,  9  Wend.  287 ;  Argall  v.  Bryant,  1 
Sancif.  98). 

"  And  this  is  so,  whether  the  plaintiff  knew  or  was 
ignorant  of  the  wrong-doing  (Troupe  v.  Smith,  20  Johns. 
33 ;  Leonard  v.  Pitney,  6  Wend.  30 ;  Humbert  v.  Trinity 
Church,  24  76.  587  ;  Allen  v.  MiUe,  17  lb.  202). 

* '  It  is  true  that  in  this  case  the  action  might  not  have 
been  maintainable  while  the  decrees  of  June  24  and  June 
28,  1875,  remained  in  force.  But  those  decrees  were 
reversed  in  March,  1876,  and,  immediately  they  were 
reversed,  the  right  of  action  was  restored. 

**It  is  insisted  by  the  plaintiffs  that  they  could  not 
have  sued,  even  assuming  that  they  had  an  action  at  law 
and  not  in  equity  (or  concurrently  with  a  suit  in  equity), 
until  after  the  rendition  of  the  decree  of  April  17, 1878. 
If  this  be  so,  their  action  was  begun  within  the  six  years' 
limitation.  But  I  cannot  accept  the  view  that  the  hen  of 
the  plaintiffs  depended  upon  the  decree  of  April  17, 18T8. 
Their  lien  was  not  created  by  that  decree ;  it  merely 
declared  that  such  a  lien  then  existed,  and  had  existed ;  it 
merely  established  judicially  that  that  lien  might  be 
enforced.  Their  rights  are  not  due  to  the  decree ;  they 
are  due  to  the  agreement  which  gave  to  them  their  stipu- 
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lated  compensation,  and  made  that  compensation  a  charge 
upon  the  award  which  the  commissioners  should  make 
upon  McDonald's  claim. 

"  I  am  of  the  opinion  that  the  plaintiffs  were  in  a  con- 
dition to  sue,  and  might  have  brought  the  suit  against 
Biggs  &  Co.,  after  the  reversal  of  the  two  decrees  of  June 
24  and  June  28,  1875,  namely  :  immediately  upon  the 
entry  of  the  decree  of  March  4,  1876,  and  that,  not  hav- 
ing brought  their  suit  within  six  years  after  that  date, 
their  claim  in  the  present  action  is  barred  by  the  terms  of 
subdivision  3  of  section  382  of  the  Code  of  Civil  Proced- 
ure. 

"Upon  the  two  remaining  questions  earnestly  dis- 
cussed  in  the  case,  of  the  effect  of  the  judgment  rendered 
in  the  District  of  Columbia,  upon  striking  out  the  answer 
of  McDonald,  and  of  the  negotiable  or  non-negotiable 
character  of  the  bonds,  I  do  not  consider  it  necessary,  in 
the  view  I  have  taken  of  the  defense  of  the  statute  of  lim- 
itations, to  give  any  expression  of  my  views  other  than 
to  say,  that  for  the  purpose  of  this  action,  I  shall  hold, 
with  very  great  misgiving,  that  the  judgment  is  a  vahd 
and  enforceable  one,  and  that  the  bonds  were  not  negoti- 
able instruments,  my  intention  being  to  dispose  of  the 
case  altogether  upon  the  defense  of  the  statute  of  limita- 
tions." 


niomas  M.  Wheeler j  attorney,  and  H.  B.  Titus,  of 
counsel,  for  appellants. 

R.   D.  Harris,  attorney,   and   Wm.   O.   Choate,  of 
counsel,  for  respondents. 

By  the  Court.— Ingraham,  J.— The  referee  directed 
judgment  for  the  defendants  on  the  ground  that  the  cause 
of  action  proved  on  the  trial  was  barred  by  the  statute  of 
limitations,  and  the  question  to  be  determined  on  this  , 
appeal  is  which  of  the  sections  of  the  Code  providing] 
for  the  limitation  of  the  time  in  which  actions  shaU  be 
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commenced,  applies  to  the  cause  of  action  proved  on  the 
trial. 

It  is  clear  that  plaintiffs  have  no  cause  of  action  against 
the  defendants  on  the  judgment  rendered  in  the  action  in 
the  supi^eme  court  of  the  District  of  Columbia.  The 
defendants  were  not  parties  to  that  action.  Plaintiffs' 
cause  of  action  against  defendants  arises  out  of  the  act  of 
the  defendants  after  the  commencement  of  that  action. 
Taken  in  the  most  favorable  view  for  plaintiffs,  the  judg- 
ment in  the  supreme  court  of  the  District  of  Columbia 
was  conclusive  as  against  the  defendants  in  that  action 
and  all  parties  claiming  under  them,  as  to  the  plaintiffs' 
lien  upon  the  award  of  the  commissionere  and  on  the 
securities  in  which  such  award  had  been  invested ;  but  the 
judgment  itself  imposed  no  liability  upon  defendants  in 
this  action  to  pay  any  sum  of  money  to  plaintiffs.  Nor 
did  a  trust  relation  exist  between  plaintiffs  and  defend- 
ants, that  would  justify  the  plaintiffs  in  treating  the 
defendants  as  trustees.  On  the  appointment  of  George 
W.  Eiggs,  as  receiver,  by  the  supreme  court  of  the  Dis- 
trict of  Columbia,  Riggs  became  trustee  for  the  plaintiffs. 
Such  award  was  paid  to  him  as  receiver,  and  he,  under 
the  direction  of  the  court  that  appointed  him,,  invested 
such  award  in  bonds  of  the  District  of  Columbia.  Such 
bonds  in  the  hands  of  the  receiver  became  trust  property. 
The  receiver  was  the  trustee,  and  as  long  as  such  trust 
continued,  he  was  Uable  as  a  trustee  to  the  owners  of  the 
bonds  or  any  one  having  an  interest  in  them. 

The  court  that  appointed  him  such  receiver  granted  a 
judgment  in  the  action  in  which  he  was  appointed, 
by  which  it  was  adjudged  that  the  complaint  be  dis- 
missed, and  that  the  receiver  be  directed  to  pay  the 
funds  held  by  him  as  such  to  the  defendants  in  that 
action,  and  thereupon  said  receiver  should  be  dischai^. 

In  pursuance  of  said  decree  the  receiver  delivered  the 
bonds,  in  which  the  award  had  been  invested,  to  the 
defendants  in  that  action  as  directed  by  said  decree.    He 
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reported  the  same  to  the  court,  and  such  report  was  con- 
firmed. 

It  is  clear  that  by  this  action  the  trust  came  to  an  end. 
The  trustee  was  discharged  and  the  bonds  were  no  longer 
trust  property.  The  bonds,  having  been  purchased  with 
the  proceeds  of  the  award,  stood  in  the  place  of  the  award, 
and  the  plaintiffs  having  a  Uen  on  the  award  the  lien 
attached  to  the  bonds,  and  as  long  as  the  bonds  remained 
in  the  hands  of  the  defendants'  in  that  action,  they  were 
subject  to  such  lien. 

The  defendants  there,  however,  were  not  trustees  for 
the  plaintiflfs.  They  had  agreed  that  the  plaintiffs  should 
have  a  lien  upon  the  award,  not  that  they  were  to  act  as 
tnistees  for  plaintiffs  in  collecting  the  award  and  paying 
them  the  amount  thereafter  to  which  they  were  entitled, 
or  to  hold  it  in  trust  for  them. 

On  the  deUvery  of  the  bonds  to  the  defendants  in  the 
action  in  the  supreme  court  of  the  District  of  Columbia, 
under  the  decree  of  the  court  such  defendants  became  the 
owners  of  the  bonds,  subject  to  the  lien  of  the  plaintiflfs, 
and  as  such  owners,  subject  to  that  lien,  had  a  right  to 
sell  the  bonds  ;  and  as  long  as  these  bonds  remained  intact 
in  the  hands  of  the  defendants  in  that  action,  or  in  the 
hands  of  any  one  receiving  them  with  notice  of  the  lien, 
such  hen  coiild  be  enforced  in  equity. 

The  defendants  in  that  action,  therefore,  had  the  right 
to  sell  the  said  bonds  to  Riggs  &  Co.,  the  defendants  in 
this  action,  who  having  received  them  with  notice  of  such 
lien,  became  the  owners  of  the  bonds  subject  to  the  Uen  ; 
so,  as  long  as  the  bonds  remained  in  the  hands  of  the 
defendants  in  this  action,  plaintiffs  could  have  enforced 
their  lien  in  equity.  Plaintiffs  could  not  recover  a  judg- 
ment against  the  defendants  at  law,  as  defendants  were 
under  no  obligation  to  pay  the  plaintiffs  any  money. 
They  simply  owned  property  upon  which  the  plaintiffs 
had  a  Uen. 

The  defendants  could  seU  the  bonds  subject  to  such  lien, 
and  so  long  as  the  Uen  was  not  destroyed  or  affected  by 
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such  sale,  defendants  would  not  be  liable  to  plaintiff. 
There  was  no  agreement  by  defendants,  express  or 
implied,  to  pay  the  amount  of  the  lien  to  plaintiffs,  and 
the  mere  fact  of  the  ownership  of  the  property  on  which 
the  lien  existed  imposed  no  obUgation  on  the  owners  to 
pay  the  amount  of  the  lien. 

Up  to  the  time,  therefore,  that  the  bonds  were  sold  to 
bona  fide  purchasers  without  notice  and  for  value,  plaint- 
iffs could  not  have  recovered  any  personal  judgment 
against  the  defendants.  Prior  to  the  sale  of  the  bonds 
by  the  defendants  there  was  no  obligation  on  the  part 
of  the  defendants  to  pay  plaintiffs  anything,  and  if 
there  is  any  cause  of  action  against  the  defendants  it 
arises  from  the  acts  of  the  defendants  in  selling  the  bonds. 
The  bonds  being  negotiable,  however,  a  sale  to  a  bonajide 
purchaser  without  notice  for  value,  would  convey  a  good 
title  to  the  purchaser,  discharged  of  the  hen,  and  would 
prevent  plaintiffs  from  enforcing  their  lien  against  the 
bonds.  Defendants,  being  the  owners  of  the  bonds,  sub- 
ject to  such  Uen,  sold  them  to  such  bo7ia  fide  pur- 
chasers and  thus  destroyed  the  plaintiffs'  lien  thereon. 

It  is  well  settled  in  this  state  that  this  act  of  the  de- 
fendants gave  the  plaintiffs  a  right  of  action  against  de- 
fendants for  the  destruction  of  such  equitable  lien. 

In  Hale  r.  Omaha  Nat.  Bank  (49  N.  Y.  626  ;  S.  C,  64 
N.  Y.  555),  it  was  held  that  such  an  action  could  be  main- 
tained, and  in  Husted  v.  Ingraham  (76  N,  Y.  251),  it  was 
held  that  whei-e  the  defendant  had  sold  property  subject 
to  an  equitable  Uen,  in  hostility  to  the  lien,  or  in  such  a 
way  that  the  lien  was  destroyed,  plaintiff  had  a  cause  of 
action  against  the  person  selling  the  property. 

I  think  it  clear  that  plaintiffs'  lien  on  the  bonds  was 
personal  property.  Subdivision  7  of  section  3343  of  the 
Code  defines  the  words  "personal  property  "to  include 
money,  chattels,  things  in  action,  and  evidences  of  debt, 
and  by  subdivision  10  of  the  same  section,  an  injury  to 
property  is  an  actionable  act  whereby  the  estate  of  an- 
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other  is  lessened,  other  than  a  personal  injury,   or  a 
breach  of  contract. 

The  plaintiffs'  lien  upon  these  bonds  was,  under  this 
definition,  clearly  personal  property,  and  the  act  of  the 
defendants  in  destroying  that  lien  was  an  act  whereby 
the  estate  of  the  plaintiffs  was  lessened,  and  it  was 
thereby  an  injury  to  his  property. 

By  subdivision  3  of  section  382  of  the  Code  it  is  pro- 
vided that  an  action  to  recover  damages  for  an  injury  to 
property  must  be  commenced  within  six  yeare  after  the 
cause  of  action  accrued.  I  think  it  clear  that  the  cause 
of  action  accrued  at  the  time  the  lien  was  destroyed. 
That  lien  was  not  created  by  the  judgment  of  the  supreme 
com-t  of  the  District  of  Columbia,  but  was  created  by  the 
agreement  between  the  parties,  and  the  moment  the 
award  was  made,  the  hen  attached  to  such  award. 

On  the  payment  of  the  award  to  the  receiver  and  his 
investing  the  amount  paid  in  the  bonds,  the  bonds  stood 
in  the  place  of  the  award,  and  the  lien  attached  to  those 
bonds.  The  judgment  of  the  supreme  court  did  not  create 
the  hen,  but  it  established  that  such  lien  had  existed  by 
agreement  between  the  parties,  and  the  act  of  the 
defendants  in  destroying  the  hen  when  they  sold  the 
bonds  in  December,  1875,  gave  plaintiffs  an  immediate 
cause  of  action  against  them  for  such  wrongful  act.  The 
cause  of  action,  therefore,  accrued  in  December,  1875,  and 
was  barred  by  the  provisions  of  the  section  above  referred 
to,  in  December,  1881.  This  action  not  having  been 
commenced  until  April,  1884,  such  cause  of  action  was 
barred  by  the  statute. 

We  do  not  think  that  plaintiffs  had  a  cause  of  action 
against  the  defendants  to  which  the  ten  years'  limitation 
contained  in  section  388  of  the  Code  would  apply.  Plaint- 
iffs had  no  cause  of  action  against  the  defendants  for  the 
enforcement  of  the  equitable  lien.  The  propei-ty  upon 
which  the  hen  had  existed  was  not  in  possession  of  the 
defendants,  nor  did  the  defendants  have  at  the  commence- 
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ment  of  this  action  any  thing  upon  which  the  plaintiffs' 
lien  existed. 

There  can  be  no  lien  upon  the  proceeds  of  the  bonds  in 
the  hands  of  the  defendants.  Defendants  were  the 
owners  of  the  bonds  subject  to  plaintiffs'  lien,  and  as  such 
sold  the  bonds  and  received  from  the  purchasers  the  price 
for  which  they  wei-e  sold.  As  before  stated,  plaintiffs  had 
their  action  for  any  damages  sustained  by  them  in  conse- 
quence of  the  wrongful  act  of  the  defendants,  and  that 
right  of  action  is  based  upon  the  act  of  the  defendants  in 
destroying  the  lien.  If  the  lien  was  not  destroyed  the 
right  of  action  would  not  exist. 

The  defendants  sold  their  interest  in  the  bonds  and 
received  the  proceeds,  and  it  does  not  appear  that  such 
proceeds  were  held  by  them  as  a  fund  to  which  the  lien 
could  attach,  but  the  sale  was  made  by  them  as  owners, 
and  the  proceeds  used  by  theqi  as  their  own. 

This  subject  was  exhaustively  discussed  by  Mr.  Jus- 
tice Daniels  in  the  case  of  Pierson  v.  McCui-dy  (33  Hun, 
520),  and  it  was  there  held  that  where  trust  property  was 
received  by  a  third  person  with  notice  of  the  trust, 
the  remedy  was  either  an  action  for  money  had  and 
i-eceived,  or  for  a  convereion  of  property  lawfiilly  belong- 
ing to  another,  and  that  to  such  causes  of  actions  the  six 
yeare*  statute  of  limitations  applies. 

It  might  be  that  on  the  facts  in  this  case,  plaintiffs 
would  have  a  cause  of  action  against  the  defendants  for 
the  proceeds  of  the  plaintiffs'  interest  in  the  bonds  received 
by  defendants,  in  the  nature  of  an  action  for  money  had 
and  received,  but  if  such  a  cause  of  action  existed  it  was 
barred  by  the  statute. 

We  agree,  therefore,  with  the  referee,  that  plaintiffs' 
cause  of  action  against  defendants  was  barred  by  the  stat- 
ute, and  the  complaint  was  properly  dismissed. 

The  exhaustive  examination  of  the  authorities  by  the 
I'eferee  rendere  a  fm*ther  review  of  them  unnecessary. 
Judgment  should  be  afl&rmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  Frredman,  J.,  concurred. 
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HELEN  C.   JEWETT,  Respondent,   v.  WILLIAM  P. 

EARLE,  Appellant. 

Tender  to  discharge  mortgage  lien,  insuffieieney  of —  Waiver  not  estoMitihed. 

A  tender,  coupled  with  an  express  or  implied  demand  for  a  satisfaction- 
piece  before  the  money  would  be  paid,  is  insufficient  to  discharge  the 
mortgage  lien. 

A  tender  to  a  servant  girl  at  the  mortgagee's  residence,  without  proof  that 
she  was  actually  or  apparently  authorized  to  receive  the  money,  is 
insufficient 

Production  of  the  money,  and  an  unconditional  offer  to  pay  it  to  the  mort- 
gagee or  some  one  authorized  by  him,  thereby  affording  an  opportunity 
of  either  taking  the  money  or  deliberately  refusing  it,  are  essential  to 
constitute  such  a  tender. 

The  mortgagor,  haviilg  notified  the  mortgagee  by  letter,  that  he  desired  to 
pay  off  the  mortgage,  and  appointed  a  time  and  place  for  such  payment, 
received  from  the  mortgagee  a  letter  in  which  he  claimed  that  he  was 
entitled  to  ninety  days'  notice  of  an  intention  to  pay;  and  notified  the 
mortgagor  that  as  he  had  no  immediate  use  for  the  money,  he  should 
expect  **  the  said  notice  to  be  given  before  the  payment  will  be  received 
and  satisfaction  given.''  The  mortgagee  was  not  entitled  to  ninety  days' 
notice,  and  the  mortgage,  at  the  date  of  this  ^letter,  was  overdue. — 
Held,  this  did  not  constitute  an  absolute  refusal  to  receive  the  money, 
but  merely  one  to  give  a  satisfaction-piece  without  the  notice ;  and  that 
as  subsequent  to  this  letter,  a  proposition  had  been  made  looking  to  the 
removal  of  the  objection  to  the  receiving  the  money,  and  the  matter  had 
been  left  in  that  form,  there  was  nothing  to  show  that  the  defendant 
would  have  refused  the  money  if  unconditionally  tendered  to  him  at 
that  time,  and  consequently  there  was  no  waiver  of  a  tender. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decided  May  12,  1886. 

Appeal  by  defendant  from  judgment  entered  on  decis- 
ion of  the  com-t  at  special  term. 

The  facts  sufficiently  appear  in  the  opinion. 

Hamilton  Odell,  attorney  and  of  counsel  for  appellant, 
on  the  questions  considered  in  the  opinion,  argued  : — I. 
The  rule  which  subjects  a  mortgagee,  who  refuses  to 
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accept  payment  of  the  mortgage  debt  when  tendered,  to 
loss  of  both  interest  and  security,  is  a  harsh  and  severe 
rule,  and  the  party  who  invokes  it  should  be  required  to 
show  a  tender  '*  legal  "in  the  strictest  sense  (Tuthill  r. 
Morris,  81  N.  F.  99 ;   Harris  v.  Jex,  66  Barb.  238 ;  Che- 
nango Bridge  Co,  v.  Paige,  8  Huriy  296).     The  facts  here 
utterly  fail  to  show  a  lawful  or  proper  tender.    There 
was  no  actual  offer  and  presentation  of  the  money  so  that 
defendant  could  take  it.    This  is  necessary  (Holmes  v, 
Holmes,  12  Barb.  144  ;  Strong  v.  BJake,  46  Barb.  227; 
Bakeman  V.  Pooler,  15  Wend.  637  ;  Hoag  v.  Parr,  IZHun, 
100).     Nor  was  it  made  to  any  person  who  represented 
defendant  or  who  was  authorized,  actually  or  apparently, 
to  accept  it  (2  Fisher  on  Mortgs.  790  ;  Grassy  v.  Schnei- 
der, 50  How.  134  ;  Hale  v.  Patton,  60  N.  Y.  237).    Cases 
are  found  where  a  tender  made  by  one  contracting  party 
at  the  house  of  the  other,  to  a  member  of  his  family,  has 
been  held  suflficient  (Smith  v.  Smith,  25  Wend.  405 ;  S.  C, 
2  Hill,  351 ;  Judd  v.  Ensign,  6  Barb.  258  ;  Southworth  r. 
Smith,  7  Ctish.  391).     But  in  each  of  these  and  other 
cases,  the  tender  was  necessary  to  save  contract  rights, 
and   there  was  a;'  plain  attempt   on  the   part  of  the 
absentee  to  avoid  tender,  and  produce  a  forfeiture,  and 
it  was  held  that  what  was  done  was  all  that  could  be  rea- 
sonably required  of  the  party  doing  it  to  save  his  contract 
rights  from  forfeiture.    A  tender,  to  be  valid,  must  be 
unconditional.     The  alleged  tender,  in  this  case,  was,  in 
effect,  accompanied  by  a  demand  of  a  satisfaction-piece. 
This  utterly  avided  it  (Roosevelt  v.  Bull's  Head  Bank, 
45  Barb.  583  ;   Howard  v.  Hayes,   47  Super.   Ct.  102 ; 
Wood  V.  Hitchcock,  20  Wend.  47 ;   Brooklyn  Bank  v. 
De  Grauw,  23  Wend.  342  ;  Wilder  v.  Seelye,  8  Bari.  408 ; 
Cashman  v.  Martin,  50  How.  337  ;  Richardson  v.  Boston 
Laboratory,  9  Met.  42,  52). 

II.  Many  authorities  lay  down  the  general  proposition 
that  whei-e  one  party  to  a  contract  is  unable  to  perform 
at  the  appointed  time,  or  gives  notice  that  he  will  not  per- 
form or  accept  performance,  the  other  party  is  excused 
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from  tendering  performance  on  his  part  (Shaw  v.  Repub- 
lic Life  Ins.  Co.,  69  N.  Y.  292 ;  Hayner  v.  Ameri- 
can P.  L.  I.  Co.,  69  lb.  439 ;  Hartley  v.  James,  50  lb. 
38 ;  Blewett  v.  Baker,  58  lb.  611 ;  S.  C,  36  Super.  Ct. 
320 ;  Nelson  v.  Plimpton  Co.,  55  N.  Y.  480  ;  Comwell  v. 
Haight,  21  76.  462 ;  Crary  v.  Smith,  2  lb.  60 ;  Gray  v. 
Green,  9  JEZwn,  337  ;  Anderson  v.  Sherwood,  56  Barb.  66 ; 
Crist  V.  Armour,  34  lb.  378  ;  Traver  v.  Halsted,  23  Wend. 
66 ;  Franchot  v.  Leach,  5  Cow.  506  ;  Lawrence  v.  Millar, 
86  N.  Y.  132  ;  Morange  v.  Morris,  3  KeyeSj  51).  It  is  be- 
lieved that  all  the  authorities  which  hold  this  doctrine 
have  to  do  with  cases  of  executory  contracts.  The  law 
does  not  require  the  doing  of  an  unnecessary  thing.  Ten- 
der of  performance  by  a  vendor  is  an  unnecessary  thing 
when  the  vendee  gives  notice  that  he  will  not  perform  on 
his  part.  Omission  to  offer  performance  under  such  cir- 
ctmistances,  does  not  impair  the  vendor^s  rights,  nor  does 
it  discharge  the  vendee's  Uability.  Both  are  preserved. 
Here  the  reason  of  the  rule  stops,  and  the  rule  stops  with 
it.  No  penalty  is  imposed  upon  the  vendee,  and  no  benefit 
or  advantage  is  secured  to  the  vendor,  which  is  not  stipu- 
lated in  the  contract.  In  other  words,  notice  by  a  party 
to  whom  performance  is  due  that  he  will  not  accept  per- 
formance, if  tendered,  renders  an  offer  to  perform  un- 
necessary, but  does  not  operate  to  destroy  or  take  away 
any  right  of  property  belonging  to  him,  or  relieve  the 
other  party  from  any  contract  obligation.  To  effect  such 
results,  there  must  be  an  actual  tender,  '*  fairly  made  and 
deUberately  and  intentionally  refused  "  (81  N.  Y.  99). 
The  defendant's  letter  does  not  amount  to  a  notice  that 
he  would  not  receive  payment  of  the  mortgage,  if  ten- 
dered. Under  the  circumstances,  it  should  be  construed 
rather  as  expressing  his  unwilUngness  to  waive  a  right 
given  him,  as  he  thought,  by  the  bond,  than  as  an  abso- 
lute refusal  to  receive  the  money  and  discharge  the  mort- 
gage. 

Donald  McLean^  attorney  and  of  counsel  for  respond- 
ent,  on  the  questions  considered  in  the  opinion,  argued :— 
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L  The  debt  being  payable,  a  tender  on  July  1, 1885,  of 
the  amount  due,  and  a  refusal  to  receive  the  same,  re- 
moved the  hen  of  the  mortgage  and  entitled  plaintiff  to 
have  it  canceled  of  record  (Jackson  v.  Craft,  18  Johns. 
110 ;  Edwards  v.  Farmers,  &c.,  Co.,  21  Wend.  467 ;  Amot 
t\  Post,  6  ma,  65 ;  Kortright  v.  Cady,  21  N.  Y.  343 ; 
Miner  r.  Beekman,  50  lb.  337 ;  Frost  v.  Tonkers  Saving 
Bank,  70  lb.  553 ;  Tuthill  v.  Morris,  81  26.  99  ;  Cass  v. 
Higenbottom,  1  Cent.  Rep.  315  ;  S.  C,  8  Civ.  Pro.  R.  329). 

n.  Defendant  waived  tender  by  his  letter  of  June  29 
(Stone  r.  Sprague,  20  Barb.  509  ;  Shaw  v.  Bepublic  life 
Insurance  Co.,  69  N.  Y.  286  ;  Petit  v.  Turner,  2  T.  &  C. 
60S  ;  Selleck  v.  Tallman,  87  N.  Y.  106  ;  Blight  v.  Ashley, 
1  PeterSy  15  ;  Meserole  v.  Archer,  3  Bosiv.  376  ;  6  Abb.  N. 
S.  224 ;  Vaupell  v.  Woodward,  2  Sandf.  Ch.  145).  A 
tender  of  the  money  was  not  necessary.  The  offer  and 
readiness  to  pay  were  sufficient,  and  by  failing  to  respond 
to  that  offer  the  defendant  dispensed  with  the  necessity 
of  a  formal  tender  (Currie  v.  White,  45  N.  Y.  830; 
Hohnes  v.  Holmes,  12  Barb.  138  ;  affi'd,  9  N.  Y.  525 ;  Sel- 
leck V.  Tallman,  87  N.  Y.  106). 

III.  Plaintiff  made  a  good  tender.  If  no  place  is  men- 
tioned in  the  mortgage,  the  mortgage  debt  may  be  ten- 
dered at  the  dwelling  of  the  mortgagee  (1  Clian.  Cos.  26 ;  6 
Bacon,  450,  Title  ''  Tender  ").  And  it  has  been  held,  that 
no  place  of  payment  being  mentioned,  the  mortgagor  may 
give  notice  to  the  mortgagee  that  he  will  make  payment 
at  a  particular  place,  and,  unless  objected  to  at  the  time, 
tender  there  would  be  good  (3  P.  Wms.  378 ;  Smith  v. 
Smith,  25  Wend.  405).  The  defendant  did  not  avoid  the 
tender  by  absenting  himself  at  the  appointed  time  and 
place  (2  Greenl.  on  Ev.  §  600 ;  2  Pars,  on  Contr.  640, 
note  7,  and  cases  cited ;  Gilmore  v.  Holt,  4  Pick.  258 ; 
Southworth  v.  Smith,  7  Cush.  393). 

By  the  Court.  —  Ixgraham,  J.  —  This  action  was 
brought  to  compel  defendant,  on  the  receipt  of  $9,500,  to 
deliver  up  to  the  plaintiff  the  bond  and   mortgage  on 
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premises  owned  by  plaintiff,  and  that  said  mortgage  be 
discharged  and  canceled  of  record. 

The  action  cannot  be  held  to  be  an  action  in  equity  to 
redeem,  but  is  based  upon  a  claim  that  the  plaintiff 
tendered  to  the  defendant  the  amount  due  on  the  bond 
and  mortgage,  and  that  by  such  tender  the  lien  of  the 
mortgage  on  the  pi-emises  was  discharged. 

No  offer  is  made  to  pay  what  the  court  would  find  due 
on  the  mortgage. 

The  court  below  found  as  facts  that  on  the  first  of 
July,  1885,  the  plaintiff  offered  to  pay  the  principal  due 
on  said  mortgage,  viz.,  the  sum  of  $9,500,  together  with 
three  dollars  as  a  fee  for  the  satisfaction-piece,  and  on  the 
same  day  tendered  the  plaintiff  the  said  sum  of  money, 
viz :  $9,503  in  legal-tender  notes  of  the  United  States ; 
that  defendant  refused  to  receive  said  money  and  refused 
to  give  a  satisfaction-piece  of  said  mortgage  ;  and  as  con- 
clusions of  law,  that  prior  to  the  first  day  of  July,  the 
defendant  waived  the  right  to  or  the  necessity  for  tender 
by  plaintiff,  on  that  day,  of  the  amount  due  on  said  mort- 
gage ;  that  plaintiff  made  a  lawful  tender  to  defendant  on 
the  first  day  of  July,  1885,  of  the  whole  amount  due  on 
said  mortgage  on  that  day  ;  and  that  the  lien  of  the  said 
mortgage  was  extinguished  on  the  first  of  July,  1885. 

The  only  questions  to  be  determined  in  this  action  are 
whether  or  not  there  was  evidence  to  sustain  the  finding 
of  fact  that  a  tender  was  made,  or  the  conclusion  of  law 
first  above  referred  to. 

As  to  the  first  question  to  be  determined — whether 
or  not  the  finding  of  the  trial  judge,  that  a  tender  was 
made  on  the-first  day  of.  July,  1885,  can  be  sustained — it 
appeared  that  about  June  25,  the  attorney  for  the  plaintiff 
informed  defendant  that  he  would  pay  the  mortgage, 
prior  to  the  2d  or  3d  of  July  following,  and  on  June  26,  he 
wrote  fixing  a  time  and  place  at  which  the  said  mortgage 
would  be  paid,  viz. ,  at  the  attorney's  office  on  July  1  at  12 
o'clock.  On  June  29,  the  attorney  for  plaintiff  again 
wrote  to  the  defendant  refening  to  his  previous  letter, 
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and  stating  that  he  forgot  to  ask  him  to  bring  the  insur- 
ance policy  with  the  bond  and  mortgage  and  satisfaction- 
piece,  and  asking  whether  the  hour,  day  and  place,  named 
in  the  previous  letter,  for  making  payment,  would  suit  his 
convenience. 

The  defendant  did  not  answer  the  first  letter.  But  to 
the  second  he  sent  an  answer,  dated  June  29,  the  main 
portion  of  which  is:  '*Your  favor  of  to-day  received. 
....  I  find  on  looking  at  the  bond,  I  am  to  have  ninety 
days'  notice  of  the  intention  to  pay  off  the  mortgage. 
Having  no  immediate  use  for  the  money,  shall  expect  the 
said  notice  to  be  given  before  the  payment  will  be  received 
and  satisfaction  given."  This  letter  was  received  by 
plaintiffs  attorney  June  30. 

The  defendant  did  not  appear  on  July  1,  at  the 
time  and  place  named,  and  in  the  afternoon  of  that  day 
the  plaintiffs  attorney  went  to  the  residence  of  the 
defendant  and  was  told  by  the  servant  girl  he  was  not  in. 
The  plaintiffs  attorney  then  stated  :  "I  handed  the  bills 
— ^showed  the  bills  to  the  servant  with  three  dollars  added 
for  a  satisfaction-piece."  It  is  not  stated  that  the  bilk 
were  tendered  to  the  servant,  or  that  the  attorney  oflfered 
to  leave  them  with  the  servant,  but  on  the  contrary,  it 
would  appear  that  the  tender  of  the  three  dollars  for  the 
satisfaction-piece  was  an  impUed  demand  for  a  satisfac- 
tion-piece before  the  money  would  be  left.  This,  there- 
fore, was  not  an  unconditional  tender  of  the  money  to  the 
servant.  On  the  same  evening  Mr.  McLean,  the  plaint- 
iff's attorney,  went  to  the  defendant's  house,  saw  the 
defendant,  and  told  him  what  had  transpired  at  his  former 
visit.  The  parties  then  had  a  dispute  as  te  the  right  of 
the  plaintiff  to  pay  off  the  money  without  notice.  No 
tender  of  the  money  was  made  at  that  time  to  Mr.  Earle, 
and  there  was  not  an  absolute  refusal  on  the  part  of  Mr. 
Earle  to  accept  the  money  in  payment  of  the  mortgage. 
What  was  said  was  in  relation  to  the  transaction  with  the 
servant  girl,  which  did  not  amount  to  a  tender  of  the 
money,  and  the  interview  ended  by  Mr.  Earle  saying, 
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that  on  Monday,  July  6,  he  would  see  Mr.  Young,  another 
attorney  who  had  acted  for  a  person  making  a  new  loan 
on  the  property,  to  see  if  an  arrangement  could  not  be 
made.    On  July  7,  this  action  was  commenced. 

It  was  said  in  Tuthill  v.  Morris  (81  N.  Y.  95) :  "In 
view  of  the  serious  consequences  resulting  from  the  re- 
fusal of  such  a  tender,  the  proof  should  be  very  clear  that 
it  was  fairly  made  and  deUberately  refused  by  the  mort- 
gagee, or  some  one  duly  authorized  by  him.  At  all  events, 
it  should  appear  that  the  same  was  absolutely  and  imcon- 
ditionally  tendered,  and  was  sufficient  to  cover  the  whole 
amount  due.  The  burden  of  that  proof  is  on  the  party 
alleging  the  tender." 

The  proof  in  this  case  falls  short  of  establishing  a  ten- 
der within  the  rule  above  laid  down.  There  was  no  un- 
conditional offer  of  the  money  to  any  one.  There  was 
no  tender  of  the  money  to  the  mortgagee.  There  was  no 
time  at  which  he  had  an  opportunity  to  accept  the  money. 
The  tender  that  was  made  to  the  servant  was  coupled 
with  an  implied  condition  that  the  mortgagee  should 
execute  a  satisfaction-piece,  and  there  was  no  opportunity 
for  the  servant  to  accept  the  money.  Defendant  was  told 
that  the  money  had  been  shown  to  the  servant  girl,  but 
it  was  never  shown  or  tendered  to  him.  There  is  no  evi- 
dence that  the  servant  girl  was  authorized  by  him  to  re- 
ceive the  money,  nor  could  it  be  held  that  a  payment  to 
her  would  have  been  a  payment  of  the  mortgage. 

The  proof  of  what  took  place  on  July  6  was  insufficient 
to  establish  a  tender  on  that  day. 

It  appears  that  Mr.  McLean  went  to  the  defendant's 
house  with  the  $9,500  and  interest  up  to  that  day,  and 
three  dollars  fee  for  a  satisfaction-piece ;  that  he  again 
showed  the  servant  girl  the  money  and  told  her  to  tell 
Mr.  Earle  that  he  desired  to  get  the  satisfaction-piece  then, 
and  leave  the  money  with  him.  There  was  no  absolute 
tender  made,  but  McLean  wanted  to  get  the  satisfaction- 
piece  and  then  to  leave  the  money,  and  in  addition  there 
is  no  evidence  that  defendant  knew  that  McLean  was 
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there  to  make  the  tender  at  that  time.  At  none  of  the 
interviews  was  the  money  absolutely  and  unconditionally 
tendered,  nor  did  defendant  at  any  time  deliberately  or 
unconditionally  refuse  to  receive  the  money,  and  the  find- 
ing of  fact,  therefore,  that  there  was  such  a  tender  cannot 
be  sustained. 

The  only  remaining  question  in  the  case  is  whether  or 
not  the  defendant  waived  the  right  to  or  the  necessity  for 
a  tender.  I  have  examined  the  testimony,  and  I  am 
clearly  of  the  opinion  that  on  the  facts  as  proved,  the  court 
was  not  justified  in  finding  that  there  was  any  waiver. 

As  before  stated,  there  never  was  an  absolute  and 
unconditional  tender  of  the  money  to  any  one.  The 
defendant  claimed  his  right  to  a  notice  of  ninety  days 
before  he  was  boimd  to  receive  the  amount  due  on  the 
mortgage,  but  at  no  time  did  he  absolutely  refuse  to 
accept  the  money,  and  he  never  had  an  ooportunity  of 
taking  it. 

Before  he  can  be  said  to  have  waived  the  tender,  he 
must  have  placed  himself  in  such  a  position  as  would 
make  a  tender  to  him  an  idle  and  unnecessary  ceremony. 
I  do  not  think  he  did  so.  His  first  letter  to  the  plaintiff's 
attorney  simply  said,  "Have  no  immediate  use  for  the 
money.  Shall  expect  the  said  notice  to  be  given  before 
payment  will  be  received  and  satisfaction  given."  There 
was  no  absolute  refusal  to  receive  the  money,  but  a  refusal 
to  give  the  satisfaction-piece  without  the  notice,  and  in 
the  conversation  between  McLean  and  Earle  on  the  first 
of  July,  the  proposition  was  made  by  Mr.  McLean  that 
Mr.  Earle  should  see  Mr.  Young,  the  attorney  for  the 
party  making  the  new  loan,  and  see  if  he  could  not  remove 
the  objection,  and  the  matter  was  left  in  that  f oran.  There 
was  nothing  here  to  show  that  the  defendant  would  have 
refused  the  money  if  unconditionally  tendered  to  him  at 

that  time. 

I  am  of  the  opinion,  therefore,  that  the  plaintiff's 
proof  failed  to  show  either  a  tender  or  a  waiver,  and  the 
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judgment  must  be  reversed  and  new  trial  ordered ;  costs 
to  abide  the  event. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred. 


LEVI  APGAR  V.   JOHN  N.  HAYWARD,  bt  al. 

Assess^  valuation  for  purposes  of  taxation^  no  power  to  increase  after  a  cer- 
tain time^  except  upon  a  prescribed  notice — an  increase  otherwise  made  is 
void— Bank  stocky  this  applies  thereto— One  from  whom  the  amount  of  a 
tax  fixed  on  a  void  increase  of  valuation  has  been  collected  under  a  warrant 
to  a  marshal  suffers  damages,  and  in  an  action  therefor  may  recover 
the  sum  collected  with  interest — Remedy  by  certiorari  not  necessarily  a  bar 
—  Chapter  761  of  laws  of  1866  does  not  repeal  chapter  302  of  laws  of 
1859. 

Under  the  consolidation  act  (chap.  410,  Laws  of  1882),  and  chapter  802  of 
the  Laws  of  1869,  the  deputy  tax  commissioners  of  the  city  of  New 
York,  cannot,  after  the  first  day  of  May  succeeding  the  opening  of  the 
books  of  the  assessed  valuation  of  real  and  personal  estate,  for  correction, 
increase  the  assessed  value  as  shown  by  the  books  on  that  first  day  of 
May,  except  upon  notice  being  given  to  the  party  to  be  affected  by  such 
increase,  twenty  days  before  said  first  day  of  May. 

There  is  nothing  in  chapter  761  of  the  Laws  of  1866,  which  changes  the 
law  in  this  respect,  and  that  chapter  does  repeal  chapter  302  of  the  Laws 
of  1859. 

Any  action  of  the  deputy  tax  commissioners  increasing  the  assessed  valu- 
ation after  such  first  day  of  May,  without  giving  such  notice,  is 
unauthorized  and  void. 

This  rule  applies  as  well  to  bank  stocks  as  to  any  other  property. 

The  fact  that  the  commissioners  had,  for  good  reasons,  reduced,  pursuant 
to  the  provisions  of  law  in  that  regard  made,  the  assessed  valuation  of 
the  real  estate  of  the  bank,  will  not  authorize  them  to  increase  the 
assessed  valuation  of  its  stock  after  such  first  day  of  May,  without  giv- 
ing the  proper  notice. 

The  stockholders  are  not  affected  by  the  delay  of  the  bank  in  making  its 
application  for  a  reduction  of  the  assessed  valuation  of  its  real  estate. 

Those  from  whom  a  city  marshal,  under  a  warrant  issued  to  him,  based 
on  the  assessment-roll  made  up  and  returned  by  such  commissioners  to 
the  board  of  aldermen  acting  as  supervisors,  collects  a  tax  upon  an 
unauthorized  and  void  increased  valuation  contained   in  such  roll. 
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suffer  damages^  wbich  may  be  recovered  in  an  action  against  the  commis- 
sioners indindually,  where  they  do  not  become  aware  of  the  void  act  io 
time  to  review  it  by  certiorari. 
In  such  an  action,  the  amount  collected  by  the  marshal,  with  interest 
thereon,  may  be  recovered  as  damages. 

Before  Frekdman  and  Inqraham,  JJ. 

Decided  May  12,  1886. 

Exceptions  ordered  to  be  heard  at  general  t^-m. 

The  action  was  brought  to  recover  damages  sustained 
by  reason  of  the  collection  by  a  marshal,  under  a  warrant 
issued  to  him  for  the  collection  of  the  taxes  of  1881,  of 
certain  taxes  assessed  against  certain  persons.  The  claims 
of  the  various  parties  were  all  assigned  to  the  plaintiff. 
The  total  sum  collected  amounted  to  $2,365.93,  and  was 
collected  on  or  prior  to  March  2,  1882. 

The  court  directed  a  verdict  for  plaintiff  for  ^,933.40. 
Numerous  exceptions  were  taken  on  the  trial  which  were 
ordered  to  be  heard  in  the  final  instance  at  general  term. 

The  other  facts  sufficiently  appear  in  the  opinion. 

Nelson  Smithy  attorney  and  of  counsel  for  plaintiff, 
on  the  questions  considered  in  the  opinion,  argued :— -After 
May  1,  the  defendants  had  no  jurisdiction  whatever  to 
increase  or  in  any  manner  tamper  with  the  assessed  valu- 
ation as  it  appeared  in  the  annual  record,  except  to  grant 
applications  for  a  decrease  during  May,  under  chapter  134r, 
Laws  of  1881,  in  cases  where  the  application  had  been 
filed  prior  to  May  1  (Clark  v.  Norton,  58  Barb.  434 ;  S.  C, 
3  Lans.  484  ;  affirmed  49  N.  Y.  243  ;  Westfall  v.  Preston, 
49  K  Y.  352  ;  Overton  v.  Foote,  65  lb.  263  ;  Mygatt  v. 
Washburn,  15  lb.  316 ;  Overton  v.  Foote,  43  lb.  290 ; 
People  ex  rel.  Chamberlain  v.  Forrest,  96  lb.  544). 

n.  Any  excess  in  the  amount  of  an  assessment  beyond 
that  stated  in  the  annual  record,  would  make  the  whole 
tax  imposed  upon  it  void  (Huse  v.  Merriam,  2  Oreerd. 
375  ;  Stone  v.  Bean,  15  Oray,  42  ;  Libby  v.  Bumham,  15 
Mass.  144 ;  Cooley  on  Taxation,  296). 
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in.  Trespass  is  the  appropriate  remedy  to  recover  for 
an  injury  occasioned  by  an  illegal  tax,  and  the  assessor 
or  other  officer  who  exceeded  his  authority,  is  liable  (Huse 
r.  Merriam,  2  OreenL  375  ;  Westfall  v.  Preston,  49  N.  F. 
349  ;  Agry  v.  Young,  11  Mass.  220  ;  Ware  v.  Percival,  61 
Me.  391 ;  Inglee  v.  Bosworth,  5  Pick.  498  ;  Mygatt  v. 
Washburn,  15  N.  Y.  316). 

IV.  Chapter  269  of  the  Laws  of  1880,  does  not  affect 
this  case,  because  (a.)  That  is  an  act  relating  to  procedure 
upon  certiorari  for  the  review  and  correction  of  assess- 
ments. The  courts  possessed  such  power  prior  to  this  act, 
but  in  a  more  limited  degree.  (6.)  It  does  not  affect  the 
powers  of  assessors  or  of  the  commissioners  of  taxes  and 
assessments  in  this  city,  nor  change  the  statutes  for  the 
imposing  of  taxes,  (c.)  It  does  not  undertake  to  validate 
an  illegal  assessment  roU  or  tax,  or  correct  it,  nor,  unless 
invoked,  to  confer  authority  upon  any  court  to  da  so. 
id.)  The  power  given  by  that  act  cannot  be  exercised, 
except  pursuant  to  its  provisions,  nor  can  it  be  exercised 
after  a  right  of  action  in  favor  of  any  person  injured  in 
consequence  of  an  illegal  assessment  has  accrued,  nor 
after  the  tax  upon  an  illegal  assessment  has  been  imposed. 

V.  Before  a  tax  upon  an  illegal  assessment  has  been 
imposed,  the  court,  even  where  the  assessors  have  acted 
without  jurisdiction  in  increasing  the  assessment,  may 
correct  it  by  reducing  it  to  the  proper  amount,  on  the 
application  of  the  person  affected  by  it  (People  ex  rel. 
Chamberlain  v.  Forrest,  96  N.  Y.  544). 

VL  Here,  neither  the  plaintiff  nor  any  of  his  assignors 
had  any  notice  that  this  assessment  had  been  illegally 
increased,  and  hence  could  not  have  invoked  the  act  of 
1880.  The  proceedings  of  the  defendants  depriving  the 
plaintiff  of  an  opportunity  of  being  heard  against  the 
assessment,  make  the  assessment  void,  and  render  them 
liable  as  trespassers  {Cooley  on  Taxation^  266,  267). 

E.  Henry  Lacomhe^  counsel  for  the  corporation,  and 
Arthur  H.  Mastin,  of  counsel  for  defendants,  argued  : — 
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I.  The  plaintiff  was  assessed  on  the  value  of  his  shares, 
in  conformity  with  the  special  provisions  of  law  r^ulat- 
ing  the  subject,  found  in  chapter  761  of  the  Laws  of  1866 
(McMahon  v.  Palmer,  11  DoZy,  214 ;  Foster  v.  Van  Wyck, 
2  Abb.  App,  Dec.  167). 

n.  The  increase  in  the  assessed  valuation  of  the  shares 
was  the  necessary  result  of  a  compliance  with  the  fore- 
going provisions  of  the  act  of  1866. 

III.  The  provisions  of  the  act  of  1866  were  controlling, 
and  the  assessment  was  therefore  legal,  notwithstanding 
it  resulted  in  an  apparent  violation  of  the  provisions  of  an 
earlier  statute.  The  statute  of  1859  (chapter  302),  it  will 
be  seen,  was  broad  m  its  scope,  covering  the  entire  sub- 
ject of  assessment  and  levying  of  taxes  in  the  county  of 
New  York.  It  prescribed  the  manner  in  which  assess- 
ments should  be  made  on  all  property,  both  real  and  per 
sonal,  and  provided  methods  for  the  correction  and  review 
of  such  assessments  if  deemed  erroneous.  The  act  of  1866 
related  to  personal  property  alone,  and  to  a  single  variety 
of  that  class  of  property,  its  object  being  to  provide  more 
specific  directions  for  the  assessment  of  that  particular 
variety  than  were  afforded  by  the  general  laws  then  in 
existence.  The  act  of  1866,  therefore,  being  the  latest 
expression  of  legislative  will,  and  covering  a  particular 
branch  of  a  genei-al  subject  in  greater  detail  than  former 
statutes,  must  under  well  settled  rules  be  considered  as 
controlling  (Excelsior  Petroleum  Co.  v,  Lacey,  63  K 
Y.  422 ;  Heckmann  v.  Pinkney,  81 16.  211 ;  People,  &c. 
V.  Gk)ld  &  Stock  Telegraph  Co.,  98  lb.  67 ;  People  v.  Com- 
missioners of  Taxes,  95  lb.  554 ;  People  v.  Asten,  100  lb. 
697).  It  may  well  be  urged,  therefore,  that  under  this 
rule  any  provision  in  the  act  of  1859  which  conflicts  with 
the  act  of  1866,  or  prevents  its  full  application,  must  be 
deemed  to  be  abrogated,  so  far  as  the  particular  subject 
covered  by  the  act  of  1866  is  concerned.  If  there  is  no 
necessary  inconsistency  in  the  two  acts,  they  will  be  so 
construed  that  both  will  stand,  as  far  as  possible,  for  the 
law  does  not  favor  repeals  by  implication  (Chamberlain 
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^^  Chamberlain,  43  N.  Y.  424  ;  McCartee  v.  Orphan 
Asylum  Society,  9  Cow,  437 ;  People  ex  rel.  Van  Nest  v. 
Tax  Commissioners,  80  N.  Y.  573).  There  is  nothing  in 
the  act  of  1866  which  is  necessarily  repugnant  to  the  pro- 
visions of  the  act  of  1859.  It  is  possible  for  the  assessed 
value  of  the  real  estate  of  the  bank,  which  by  the  latter 
act  is  to  be  deducted  in  assessing  the  holders  of  bank 
shares,  to  be  definitely  ascertained  and  fixed  without  any 
conflict  with  the  act  of  1859.  If  the  statutes  be  considered 
as  forming  parts  of  one  act,  the  provisions  of  both  will 
stand — ^the  act  of  1859  being  so  interpreted  as  to  keep  in 
force  in  ordinary  cases  the  prohibition  against  increase  of 
valuations  after  a  given  date,  but  to  exclude  from  its 
operation  the  valuation  of  bank  shares  in  all  cases  where 
the  bank  shall  have  so  delayed  making  appUcation  for  the 
reduction  of  its  real  estate,  that  action  upon  it  would 
cause  a  violation  of  the  prohibition  (People  ex  rel. 
Twenty-third  Street  E.  E.  Co.  v.  Commissioners  of  Taxes, 
95  N.  Y.  554).  By  a  fundamental  rule  of  construction 
statutes  are  to  be  so  construed  as  to  carry  into  effect  the 
intent  of  the  legislature.  In  the  present  case,  such  intent 
is  only  to  be  carried  out  by  holding  the  act  of  18G6  to  be 
controlling.  If,  however,  section  11  of  act  of  1859  were 
given  the  force  which  the  plaintiff  claims  for  it,  the  result 
would  be  to  permit  the  collection  of  taxes  on  the  bank's 
real  estate  on  a  valuation  of  only  $56,000,  while  providing 
for  a  deduction  from  each  shareholder's  taxable  property 
of  his  proportionate  share  of  that  real  estate  on  a  valua- 
tion of  $96,000,  thus  leaving  property  to  the  amount  of 
$40,000  practically  exempt  from  taxation.  Such  a  result 
would  also  defeat  the  evident  purpose  of  the  act  of  1866, 
which  was  to  provide  a  •'  system  of  taxation  of  the  stock- 
holders of  banks,  by  which  they  should  be  assessed  for 
their  shares  in  the  same  method  and  bear  the  same  bur- 
dens as  are  assessed  upon  other  property,  and  thus  be 
compelled  to  pay  their  fair  and  just  proportion  of  taxes 
to  be  levied."  (People,  &c.  ex  rel.  Tradesmen's  National 
Bank  v.  Commissioners  Taxes,  69  N.  Y.  91). 
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IV.  It  does  not  appear  that  any  right  of  the  plaintiff 
has  been  infringed,  or  that  he  has  suffered  any  damage 
by  the  action  of  the  defendants.  The  nature  of  the  case 
is  such,  that  even  if  the  desired  notice  had  been  given, 
and  the  plaintiff  had  been  heard,  it  could  have  made  no 
difference  in  the  amount  of  his  assessment.  The  want  of 
notice  is  therefore  immaterial.  Eemovals,  under  such 
circumstances,  are  accordingly  sustained,  though  it  ap- 
pears that  no  notice  was  ever  given  to  the  clerks  of  their 
proposed  removal,  as  required  by  the  statute  (Phillips 
V.  Mayor,  88  N.  F.  245  ;  Langdon  v.  Mayor,  92  lb.  427). 
It  does  not  appear  that  the  person  who  seeks  to  enforce 
the  prohibition  is  a  ** party  affected"  by  the  increased 
valuation.  The  plaintiff  could  not  have  shown  the  com- 
missioners, even  if  he  had  appeared  before  them,  that  the 
ultimate  result  of  their  action  was  to  affeqt  him  injur- 
iously. The  fact  was  apparent,  that  while  the  sum  of 
$40,000  was  added  to  the  value  of  the  shares,  an  equal 
sum  was  deducted  from  the  value  of  the  real  estate.  The 
bank  would  thus  be  enabled  to  save  the  taxes  on  $40,000, 
and  the  amount  of  this  saving,  inuring  pro  rata  to  the 
benefit  of  the  shareholders,  would  offset  to  each  of  them 
the  amount  by  which  the  assessment  of  his  shares  had 
been  increased. 

V.  Even  assuming  that  damages  did  result  from  the 
action  complained  of,  the  plaintiff  cannot  recover,  because 
such  action  was  made  necessary  by  the  delay  of  the  bank 
in  presenting  its  application  for  reduction.  The  statute 
thus  constitutes  the  bank  coi-poration  the  agent  of  the 
shareholder,  so  far  as  concerns  the  question  of  determin- 
ing the  amounts  of  this  particular  element  of  the  value 
of  his  shares.  The  deliberate  postponement  by  the  bank 
of  the  presentation  of  its  petition  until  the  last  day 
allowed  for  the  purpose,  made  it  impossible  for  the 
defendants  to  act  upon  it,  as  it  was  their  duty  to  do  under 
the  statute  on  a  proper  state  of  facts,  without,  at  the 
same  time,  committing  the  act  upon  which  this  suit  is 
based.    Under  such  circumstances  the  maxim  volenti  non 
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jU  injuria  will  apply,  and  the  party  who,  by  his  own  act, 
permitted  or  promoted  the  action  of  which  he  complains 
will  be  deemed  to  have  waived  his  right  to  recover  (Hilton 
V.  Fonda,  86  N.  Y.  340). 

VI.  The  plaintiff  having  failed  to  avail  himself  of  any 

of  the  methods  provided  by  law  for  reviewing  illegal, 
excessive  or  erroneous  taxation,  it  would  be  contrary  to 
the  policy  of  the  law  to  permit  him  to  recover  in  this 
action.  "The  assessed  stockholders  in  this  case  had 
ample  opportunity  to  make  their  application  to  the  tribu- 
nal provided  by  statute,  and  on  showing  the  true  value  of 
the  stock  or  any  other  good  reason,  to  have  had  the  assess- 
ments reduced  accordingly.  Their  failure  to  do  this  is 
conclusive  against  them  and  against  all  parties.  The 
proceedings  for  that  purpose,  so  far  as  this  city  is  con- 
cerned, are  controlled  by  statute  (see  Consolidation  Act, 
§§  817,  822  ;  Laws  of  1859,  chap.  302  ;  Laws  of  1880,  chap. 
269 ;  Laws  of  1867,  chap.  410,  §  4  ;  Laws  of  1870,  chap. 
882,  §  2).  Where  a  person  taxed  has  failed  to  avail  him- 
self of  these  opportunities  he  cannot  subsequently  ask  to 
have  his  taxes  reduced "  (People  v.  Wall  St.  Bank,  Gen. 
Term,  IstDept.,  March,  1886  ;  Smyth  v.  International  Ins. 
Co.,  35  How.  Pr.  126;  McMahon,  Receiver,  v.  Fowler  Bros., 
66  lb.  190  ;  McMahon,  Receiver,  v.  Jones  &  Fairchild,  1 
lb.  [N.  S.]  271 ;  Ontario  Bank  v.  Bunnell,  10  Wend.  186  ; 
Boyd  V.  Gray,  34  How.  Pr.  323  ;  Genesee  Valley  v.  Super- 
visor, 53  Barb.  223 ;  Bank  of  Commonwealth  v.  Mayor, 
43  N.  Y.  184  ;  People  ex  rel.  Condert  v.  Tax  Commission- 
ers, 31  Hun,  235  ;  Manley  v.  Mayor,  Gen.  Term,  1st  Dept. , 
March,  1886  ;  People  ex  rel.  Mut.  Union  Telegraph  6o.  v. 
Commissioners  Taxes,  99  N.  Y.  254). 

By  the  Court. — Ingraham,  J. — Section  814  of  the 
Consohdation  Act  {chapter  410,  Laws  1882),  provides  for 
the  assessment  of  the  taxable  property  in  the  city  of  New 
York.  The  deputy  tax  commissioners  are  directed  to 
commence  to  assess  real  and  personal  property  on  the 
first  Monday  of  September,  and  to  report  to  the  commis- 
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sioners  the  sum  for  which  all  taxable  property  iinder  ordi- 
nary circumstances  will  sell. 

Section  817  provides  that  the  tax  commissioners  shall 
keep  in  their  office  books  to  be  called  ^*The  annual 
record  of  the  assessed  valuation  of  real  and  personal 
estate,"  in  which  shall  be  entered  in  detail^  the  assessed 
valuation  of  such  property  in  the  city  of  New  York,  and 
such  books  shall  be  opened  for  correction  from  the  second 
Monday  of  January  to  the  first  day  of  May,  in  each  year, 
but  on  said  last-mentioned  day  the  same  shall  be  closed  to 
enable  the  commissioners  to  prepare  assessment  rolls. 

Section  819  provides  that  the  commissioners  may  at  any 
time  before  the  second  day  of  April  in  each  year,  increase, 
or  may  diminish  at  any  time  before  the  closiog  of  the  books 
of  annual  record  on  the  first  day  of  May  in  each  year, 
the  assessed  valuation  of  any  real  or  personal  estate  in 
said  city,  as  in  their  judgment  may  be  necessary  for  the 
equalization  of  taxation,  but  they  shall  not  increase  such 
valuation  after  such  books  are  opened  for  correction  and 
review,  except  on  notice  being  given  to  the  party  affected 
by  such  increase  twenty  days  before  the  closing  of  said 
books. 

Acting  under  the  authority  conferred  by  the  laws 
embodied  in  these  sections,  prior  to  the  second  Monday  of 
January,  1881,  the  defendants  as  commissioners  of  taxes 
in  the  city  of  New  York,  caused  eight  hundred  and  eighty- 
four  shares  of  the  capital  stock  of  The  North  River  Bank, 
owned  by  plaintiff,  to  be  valued  at  $20,332,  and  which 
assessed  valuation  was  entered  by  the  defendants  in  the 
book  kept  in  their  office  as  directed  in  §  817  before  referred 
to,  and  such  valuation  remained  unchanged  until  after 
May  1,  1881. 

No  notice  was  given  to  plaintiff  or  to  the  owners  of 
the  other  stock  that  the  value  of  such  stock  would  be 
increased  at  any  time  before  May  1.  About  the  middle  of 
May,  1881,  without  notice  to  plaintiff,  defendant  caused 
the  value  of  the  stock  to  be  increased  from  twenty-three 
dollai*s  per  share  to  twenty-eight  dollars  per  share,  which 
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would  increase  the  assessed  valuation  of  plaintiff's  stock 
from  $20,332,  to  $24,752,  and  of  the  other  stockholders  in 
the  same  proportion. 

That  the  sections  above  cited  apply  to  the  stock  of 
banks  as  well  as  to  other  personal  property  cannot  be  dis- 
puted. No  statute  is  cited  that  makes  any  other  provis- 
ion for  the  time  at  which  the  value  of  the  capital  stock 
of  banks  shall  be  assessed,  or  that  the  provisions  above 
cited  shall  not  apply  to  them.  The  value  of  the  shares  of 
stock  having  been  assessed  and  entered  in  the  book  to  be 
kept  by  defendants,  their  valuation  could  only  be  changed 
in  accordance  with  the  provisions  of  the  sections  above 
cited,  and  the  change  in  the  valuation,  in  violation  of  the 
express  prohibition  contained  in  the  sections,  was  unau- 
thorized and  void. 

No  authority  for  the  change  can  be  found  in  section  1 
of  chapter  Y61,  Laws  of  1866.  That  act  provided  a  method 
by  which  the  value  of  the  shares  of  stock  of  banks  can 
be  ascertained.  Nothing  is  said  about  the  time  at  which 
the  valuation  is  to  be  made. 

The  value  of  the  shares  of  stock  mentioned  was 
assessed  by  deducting  the  proper  proportion  of  the 
assessed  valuation  of  the  real  estate  of  the  bank  at  the 
time  the  assessment  was  made,  and  on  that  assessment 
being. made,  the  provisions  of  the  act  in  relation  to  the 
change  of  the  values  of  real  and  personal  property  apply. 

The  fact  that  the  commissioners  subsequently  reduced 
the  valuation  of  the  real  estate  of  the  bank  could  not  give 
the  commissioners  the  right  to  increase  plaintiff's  assessed 
valuation  without  the  notice  to  him  which  the  law  re- 
quires. The  fact  that  for  any  reason  the  assessed  valu- 
ation of  the  real  estate  of  the  bank  was  so  changed, 
would  authorize  the  commissioners  to  increase  the  assessed 
value  of  the  shares  on  giving  the  proper  notice  and  com- 
plying with  the  law,  but  would  not  authorize  &em  to 
do  what  the  law  expressly  prohibits  them  from  doing. 

As  the  act  of  1859  has  been  re-enacted  in  the  Consoli- 
dation Act,  it  cannot  be  said  to  be  repealed  by  the  act  of 
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1866.  They  are  not,  however,  inconsistent,  but  by  this 
construction  may  apply  and  furnish  an  entirely  consistent 
system,  by  which  the  value  of  the  shares  of  stock  of  banks 
can  be  ascertained,  and  the  valuation  thei^eof  proportion- 
ately corrected. 

It  cannot  be  said  that  plaintiff  was  not  injured  by  the 
increase,  because  on  the  second  day  of  April  the  value  of 
the  plaintiff's  property  became  fixed  and  he  could  not  be 
compelled  to  pay  taxes  on  any  increased  value.  The 
unlawful  act  of  the  commissioners  did  compel  him  to  pay 
a  tax  on  such  increased  value. 

The  claim  of  the  bank  for  a  reduction  of  its  real  estate 
was  made  within  the  time  allowed  by  law.  We  are  of  the 
opinion,  therefore,  that  the  acts  of  the  defendants  as  tax 
commissioners  in  increasing  the  valuation  of  the  shares 
of  stock  of  the  North  River  Bank  was  illegal  and  void. 

In  National  Bank  v.  City  of  Ehnira  (53  N.  Y.  49),  the 
court  say  :  '*  They  (the  assessors)  were  subordinate  officers 
possessing  no  authority  except  such  as  is  conferred  by 
statute,  and  it  is  a  well  settled  and  salutaiy  rule  that  such 
officers  must  see  that  they  act  within  the  authority  com- 
mitted to  them,  and  where  the  right  to  act  depends  upon 
the  existence  of  some  fact  which  they  erroneously 
determine  to  exist,  their  acts  are  void. 

The  right  of  the  commissioners  to  act  depended  upon 
the  existence  of  the  fact  that  notice  had  been  given  to  the 
owners  of  the  property.  Such  notice  not  having  been 
given,  they  had  no  jurisdiction  to  act,  and  the  act  was 
void. 

Nor  do  I  think  a  party  can  have  his  property  taken 
from  him  by  the  act  of  a  public  officer  which  is  without 
authority  and  void,  and  then  have  his  action  to  recover 
his  property  so  taken  defeated  by  reason  of  the  fact  that 
if  such  person  had  known  of  the  void  act  in  time,  he  could 
have  reviewed  the  act  of  the  officer  by  certiorari.  It  was 
said  by  the  court  in  National  Bank  v.  City  of  Elmira 
(supra) :  "  The  property  of  the  plaintiff  has  been  forcibly 
taken  from  it  in  violation  of  law,  and  it  would  be  discred- 
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liable  to  the  proper  administration  of  justice  not  to  give 
an  effectual  remedy."  It  does  not  appear  that  the 
plaintiff  or  the  other  stockholders  knew  of  the  illegal  acts 
of  the  commissioners  until  after  the  time  in  which  they 
could  have  reviewed  such  act  by  certiorari  had  expired 
(See  Westfall  v.  Preston,  49  N.  Y.  349). 

We  are  of  the  opinion  that  on  the  facts  as  proved, 
plaintiff  was  entitled  to  a  verdict.  No  question  is  made 
as  to  the  amount  of  the  verdict,  and  the  exceptions  should 
therefore  be  overruled  and  judgment  ordered  for  plaintiff 
on  the  verdict,  with  costs. 

Freedman,  J.,  concurred. 


THE  NATIONAL  PAEK  BANK  OF  NEW  YORK,  Re- 
spondent, V,  THE  GERMAN  AMERICAN  MUTUAL 
WAREHOUSING  &  SECURITY  CO.,  Impleaded, 
Appellant. 

Promiuory  note^  discount  procured  by  maker^  liability  of  indorser,  —  Car- 
poration,  indorsement  hy^  what  necessary  to  hold  it — Incidental  power 
to  borrow^  when  vested  in  corporation, — Restrictions  on  power  of 
corporation,  when  violation  of  affects  party  dealing  with  it — Want  of 
hnowledge  of  directors  and  their  belief  effect  of—  When  corporation  not 
affected  by  knowledge  of  a  director. 

When  the  indorser  of  a  promissory  note  authorizes  the  muker  to  take  it 
and  procure  it  to  be  discounted,  the  indorser  is  liable  to  him  who  dis- 
counts it  in  good  faith. 

When  an  indorsement  is  on  behalf  of  a  corporation,  unless  it  is  in  a  form 
authorized  by  the  corporation  itself,  or  in  a  form  that  the  conduct  of  the 
company  has  justified  the  belief  that  it  was  authorized  by  the  corpora- 
tion, the  corporation  will  not  be  liable  on  the  indorsement. 

When  a  corporation  has  in  many  instances  of  discounts  by  a  party  of 
paper  made  or  indorsed  by  its  president  on  its  behalf  in  a  certain  manner, 
recognized  that  the  president  was  its  competent  agent  to  sign  its  name 
in  that  manner,  it  is  estopped  from  taking  against  a  holder  for  value,  the 
position  that  the  president  had  not  the  power  to  sign  the  name  of  the 
company  in  that  manner,  in  subsequently  indorsing  a  note  discounted  by 
that  party. 
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When  a  part  of  the  business  of  a  corporation  under  its  charter  is  to  make 
aidTances  on  merchandise  consigned  to,  or  stored  or  on  deposit  with  it, 
it  has  incidental  power  to  borrow  money  for  the  purpose  of  making  its 
advances. 

When  a  corporation  gives  to  its  president  general  power  to  transact  its 
business,  his  acts  done  within  the  scope  of  the  general  powers  of  the 
corporation,  although  against  certain  restrictions  in  its  charter  and  by- 
laws on  its  powers  and  that  of  its  president,  will  be  binding  on  it  in 
favor  of  one  dealing  in  its  securities  without  notice  that  such  restrictions 
have  been  violated. 

The  fact  that  the  directors  of  a  corporation  do  not  know,  and  have  no 
reason  to  think  that  its  president  is  carrying  on  its  usual  business,  and 
believe  that  it  had  ceased  doing  its  usual  business,  will  not  affect  the 
right  of  a  party  who  deals  with  its  president  in  that  usual  business 
without  notice  of  such  cessation. 

A  corporation  discounting  paper  is  not  infected  with  the  knowledge  which 
the  president  of  the  corporation  whose  paper  is  discounted  may  have,  by 
reason  of  such  president  being  a  director  in  the  discounting  corporation, 
when  he  takes  no  part  in  the  discounting. 

In  the  case  at  bar,  the  business  of  the  defendant,  according  to  its  charter, 
was  in  part  to  advance  on  merchandise  consigned  to,  or  stored  or  on 
deposit  with  it.  It  gave  its  president  general  power  to  transact  its  busi- 
ness. A  certain  firm  made  their  promissory  note  to  their  own  order 
payable  at  the  National  Park  Bank  (the  plaintiff  here)  at  four  months 
for  the  payment  of  the  sum  therein  specified  ;  the  note  contained  the 
words  ^*  having  deposited  with  said  bank  as  collateral  security  for  the 
payment  of  this  or  any  other  liability,  etc,  the  following  property,  viz : 
in  the  stores  of  the  German  American  Mutual  Warehousing  and  Security 
Company,  one  hundred  and  twenty  hogsheads  of  tobacco,  with  power  to 
sell  on  note  not  being  paid.^'  The  note  after  indorsement  by  thcmakeni 
was  indorsed  by  the  president  of  defendant  as  follows  :  **  German 
American  Mutual  Warehousing  and  Security  Company,  Robert  Squires, 
president."  The  makers  paid  the  president  of  defendant  for  the  indorse- 
ment a  commission  of  one  per  cent,  which  went  into  the  funds  of  the 
company.  The  makers  presented  the  note  to  the  plaintiff  for  discount. 
It  was  accompanied  by  the  following  document:  '* National  Tobacco 
Inspection,  German  American  Warehouse,  etc.  Received  for  inspection 
one  hundred  and  twenty  hogsheads  of  tobacco,  marked,  etc.,  which  on 
payment  of  charges  will  be  delivered  to  them.  Berry  &  Bryan,  Inspectors.** 
The  bank  discounted  the  note.  The  defendant  had  previous  to  this,  in 
many  instances  of  discount  by  the  plaintiff  recognized  that  its  president 
was  a  competent  agent  to  sign  its  name  in  this  manner.  The  charter  and 
by-laws  of  defendant  contained  restrictions  on  its  power  and  that  of  its 
president ;  but  notice  of  the  restrictions  was  not  brought  home  to  plaint- 
iff.    The  directors  of  defendant  did  not  know,  or  have  reason  to  think 
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that  its  president  was  doing  any  business  of  this  kind  for  it,  but  plaint- 
iff had  no  notice  of  any  cessation  of  defendants  usual  business.  Defend- 
ant's president  was  one  of  plaintiff's  directors,  but  he  took  no  part  in  the 
discounting  of  the  note.  The  security  of  the  tobacco  was  insufficient  at 
the  maturity  of  the  note,  but  there  was  no  proof  that  there  was  an 
apparent  insufficiency  at  the  time  of  the  discount 
ffM^  that  the  transaction  was  in  substance  a  borrowing  by  defendant  on 
the  note  indorsed  by  it  the  amount  paid  by  plaintiff,  and  then  advanc- 
ing the  money  so  borrowed  to  the  makers,  upon  the  tobacco,  taking  the 
tobacco  for  the  plaintiff's  and  its  own  security,  and  so  came  within  the 
general  power  of  defendant  and  its  president;  that  plaintiff  was  not 
affected  either  by  any  violation  of  restrictions  on  this  general  power, 
by  the  want  of  knowledge  of  defendant's  directors  as  to  its  president 
continuing  the  usual  business  of  the  company,  or  by  the  insufficiency  of 
the  security,  or  by  any  knowledge  that  defendant's  president  may  have 
had  ;  and  that  plaintiff  was  entitled  to  recover  against  defendant  on  its 
indorsement. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decided  June  8,  1886. 

Appeal  by  defendant  from  judgment  entered  on  report 
of  referee. 

The  facts  sufficiently  appear  in  the  opinion. 

William  H.  Ingersoll,  attorney,  and  of  counsel,  for 
appellant. 

Barlow  <S:  Wetmorey  attorneys,  and  Francis  Barlow j 
of  counsel,  for  respondent.     ^ 

By  the  Court.— Sedgwick,  Ch.  J.— The  action  is 
against  the  makers  and  indorser  of  several  promissory 
notes.  It  is  necessary  to  consider  the  facts  that  con- 
cern only  one  of  the  notes.  All  of  them  are  in  like  case. 
The  indorser  was  an  corporation  called  *^The  .German 
American  Mutual  Warehousing  &  Security  Company." 
The  referee  ordered  judgment  against  the  company,  and 
it  appeals. 

At  the  time  of  the  occurrence  imder  examination, 
Robert  Squires  was  the  president  of  the  Warehouse  Com- 
VoL.  XXL— 24 
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pan  J.  Its  chaiier  {ch.  701,  Laws  1872),  empowered  it  to 
receive  upon  storage  or  deposit,  all  kinds  of  personal  prop- 
erty, and  to  make  advances  upon  such  property,  upon 
such  terms  ''as  may  be  established  by  the  directors  of 
said  company,"  and  for  such  rates  of  commission,  as  shall 
be  agreed  upon  by  and  between  ''the  parties  to  the 
respective  transactions,  or  otherwise  as  may  be  deter- 
mined and  established  by  said  board  of  directors." 

By  the  by-laws,  the  president  "had  the  general  direc- 
tion, superintendence  and  supervision  of  the  affairs,  and 
of  the  officers  of  the  company." 

Another  by-law  was,  "It  shall  be  his  duty  to  sign  all 
bonds,  deeds,  checks,  drafts,  debentures,  contracts,  or 
other  instruments  in  writing  entered  into  by  or  onbdialf 
of  the  company,  when  the  executive  committee  so  direct 
or  approve,  or  authorize  the  same  to  be  done  ....  And 
generally  he  shall  perform  all  the  acts  incidental  to  the 
office  of  president,  and  all  and  any  acts,  which  the  major- 
ity of  the  board  may  request  by  vote  at  any  meeting." 

There  were  six  directors,  and  four  of  them  formed  the 
executive  committee.  During  all  the  time  under  inquiry, 
the  referee  found  that  the  directors  left  to  the  president 
the  entire  keeping  and  management  of  its  books  and 
papers,  and  the  entire  management  and  conduct  of  its 
affairs ;  and  the  referee  found  particularly  that  the  direc- 
tors turned  over  the  whole  conduct  and  management  of 
the  affairs  of  said  company  to  its  president,  without 
restriction,  restraint  or  supervision. 

The  firm  of  Squires,  Tayler  &  Company,  the  president 
of  the  defendant  not  .being  a  partner  of  the  firm,  made  a 
promissory  note  to  their  own  order,  payable  at  the 
National  Park  Bank  at  four  months,  for  the  payment  of 
$12  000.  This  note  contained  the  following  words : 
"  having  depoated  with  said  bank  as  collateral  security 
for  the  payment  of  this  or  any  other  liability,  etc.,  the 
following  property,  viz :  In  the  stores  of  the  German 
American  Mutual  Wai-ehousing  &  Security  Company, 
120  hogsheads  of  tobacco,  the  market  value  of  which  is 
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now  $16,000,  with  power  to  sell  on  note  not  being  paid." 
This  note,  after  indorsement  by  the  maker,  was  indorsed 
by  the  president  of  the  Warehouse  Company  as  follows  : 
"Gterman  American  Mutual  Warehousing  &  Security 
Company,  Robert  Squires,  President."  The  maker  paid 
the  president,  as  compensation  for  this  indorsement,  a 
commission  of  one  per  cent.,  which  was  placed  by  the 
president  in  the  funds  of  the  company. 

The  makers  pi-esented  the  note  to  the  bank  of  the 
plaintiff  for  discount.  The  note  was  accompanied  by  a 
document,  headed:  '^National  Tobacco  Inspection, 
Gterman  American  Warehouse,  &c.  Received  for  inspec- 
tion 120  hogshead  of  tobacco,  marked,  &c.,  which  on  pay- 
ment of  charges  will  be  delivered  to  bearer.  Berry  & 
Bryan,  Inspectors." 

The  bank  discounted  the  note.  In  this  action  the 
ivarehouse  company  denies  its  liability  to  respond  to  the 
indorsement,  on  the  ground  that  the  president  had  no 
authority  from  the  company  to  make  it,  and  that  the  in- 
dorsement was  without  consideration  to  the  company,  the 
plaintiff  having  presumptive  or  constructive  notice  of 
these  things.  It  is  not  necessary  to  deny,  that  as  the  note 
-was  in  the  hands  of  the  makers  when  it  was  discounted, 
the  plaintiff  took  it  subject  to  the  risk  that  in  fact  the 
indorser  had  not  authorized  the  indorsement  to  be 
negotiated,  as  it  was  in  fact  (Stall  v.  CatskiU  Bank,  15 
Wevd.  478 ;  Fielden  v.  Lahens,  6  Abb.  N.  S.  347).  The 
maker  has  no  authority,  because  he  is  maker,  to  make 
representations  for  the  indorser  (Jackson  v.  Fassitt,  33 
Barb.  645).  It  is  another  case,  however,  if  the  maker 
make  representations  upon  which  the  note  is  discounted 
and  which  the  indorser  has  authorized  to  be  made.  If  the 
indorser  authorize  the  maker  to  take  the  note  after  its 
indorsement,  and  to  procure  it  to  be  discounted,  and  it  is 
then  discounted,  the  indorser  is  liable  as  if  he  had  taken 
the  note,  had  it  discounted,  and  paid  the  amount  he  re- 
ceived over  to  the  maker. 

In  the  present  case,  Mr.  Robert  Squire,  assuming  to 
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act  for  the  company  of  which  he  was  the  president,  made 
the  indorsement  of  the  company's  name,  handed  the 
note  to  the  maker  and  authorized  him  to  do  and  represent 
all  the  maker  did  and  represented,  when  the  discount  was 
made  afterwards.  The  questions  of  the  case,  therefore, 
are  the  same  as  if  the  president  in  person  had  procured 
the  discount,  acting  as  agent  of  the  cofnpany. 

To  hold  the  company  it  would,  of  course,  be  necessary 
to  show,  apart  from  any  representation  of  the  individual 
who  was  president,  that  the  indorsement  was  that  of 
the  company ;  that  is,  that  it  was  made  in  a  form  author- 
ized by  the  company  itself  or  in  a  form  that  the  conduct 
of  the  company  justified  the  plaintiff  in  believing  was 
authorized  by  the  company.  There  can  be  no  doubt,  on 
the  testimony,  that  the  company  had  recognized  in  many 
instances  of  discounts  by  the  plaintiff  of  paper  made  or 
indorsed  by  the  company,  that  the  president  was  a 
competent  agent  to  sign  its  name,  in  the  manner  pre- 
sented in  this  case.  This  at  least  estopped  the  company 
from  taking,  against  a  holder  for  value,  the  position  that 
the  president  had  not  the  power  to  sign  the  name  of  the 
company  in  indorsing  the  note. 

The  testimony  shows  that  the  company  had  given  to 
its  president  general  power  to  manage  its  business.  Its 
business,  according  to  its  charter,  was  in  part  to  advance 
upon  merchandise  consigned  to  it,  or  stoi-ed  or  on  deposit 
with  it.  To  the  bank,  the  transaction  appeared  to  be  in 
such  a  business,  especially  from  the  form  of  the  collateral 
security  given  with  the  note.  That  appeared  to  represent 
that  the  tobacco  was  stored  in  the  warehouse  of  the 
defendant.  It  was  an  incidental  power  of  the  company 
jto  borrow  money  for  the  purpose  of  making  its  advances. 
The  negotiation  of  the  indorsement  was  a  representation 
*hj  the  general  agent  that  it  was  made  in  the  course  of  the 
company's  business,  and  the  company  was  bound  by  that, 
especially  when  the  transaction  had  the  appearance  that 
has  been  specified,  and  would  have  been  bound  by  it  if 
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there  had  been  no  such  appearance  if  the  contrary  did 
not  appear  in  the  transaction. 

It  was  argued  that  in  the  charter  and  by-laws  of  the 
company  were  certain  restrictions  of  the  power  of  the 
company,  and  of  its  president.  The  company,  however, 
had  a  general  power  to  incur  indebtedness,  and  give  evi- 
dences of  that.  In  such  case,  it  was  held  in  Ellsworth  v. 
St.  L.  A.  &  T.  H.  E.  R  Co.  (98  N.  F.  663),  that  a  person 
dealing  in  its  seciuities,  may  in  the  absence  of  notice  to 
the  contrary,  assume  that  restrictions  upon  its  power 
have  not  been  violated. 

It  is  not  necessary  to  examine  the  facts  upon  an 
assumption  that  the  company  received  no  consideration 
for  their  indorsement.  It  was  proved  that  the  makers 
paid  one  per  cent,  for  it.  In  truth,  the  transaction  was 
the  same  in  substance,  as  if  the  company  had  borrowed 
on  the  note  indorsed  by  it  the  amount  paid  by  the  plaint- 
iff, and  then  lent  or  handed  the  money  to  the  makers, 
and  taken  for  the  plaintiff's  and  its  security,  the  tobacco 
represented  by  the  warehouse  certificate.  The  only  way 
in  which  the  company  could  have  been  injured  was  in  a 
possible  insufficiency  in  the  security.  It  was  proved  in 
the  case  that  at  the  maturity  of  the  note,  there  was  such 
an  insufficiency,  but  there  was  no  proof  that  at  the  mak- 
ing of  the  discount  there  was  then  an  apparent  insuffi- 
ciency. If  it  were  otherwise,  this  would  not  prevent  the 
plaintiffs  recovering  upon  the  indorsement. 

It  is  further  argued,  that  the  directors  of  the  company 
did  not  know  or  have  reason  to  think  that  its  president 
was  doiDg  any  business  for  the  company  of  this  kind.  It 
is  nevertheless  the  fact,  that  the  company  received  and 
has  retained  the  consideration  upon  which  the  indorse- 
ment was  made.  It  may  be  true  that  when  the  store- 
houses of  the  company  were  rented,  the  directors  believed 
that  the  company  ceased  to  do  any  business,  excepting 
to  receive  the  rentals  of  the  stores.  Of  this,  the  plaintiffs 
had  no  notice,  and  of  right  they  might  rely  upon  the 
impUed  representation  of  the  general  agent  of  the  com- 
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pany,  its  president^  that  the  company  was  doing  its  usaal 
business. 

It  is  further  supposed  that  the  plaintiff  was  infected 
with  the  knowledge  of  the  president  of  the  company, 
because  he  was  a  director  of  the  plaintiff.  On  this  point 
it  is  enough  to  say,  that  the  company's  president  took  no 
part  for  the  bank,  in  the  discounting  of  any  of  the  notes. 

The  testimony  does  not  call  for  the  reversal  of  any  of 
the  findings  of  fact  made  by  the  referee,  and  on  those 
findings  the  judgment  should  be  afl&rmed,  with  costs. 

Freedman  and  Ingraham,  JJ.,  concurred. 


BENJAMIN  L.  LUDINGTON,  Respondent,  v.  HENRY 
R.  LOW,  AS  Admb.,  &c..  Appellant. 

Mortgage — Atiumption  qf^Contract^  eoiMtruetian  of^  effect  ofreeUek. 

8.  and  W.  entered  into  an  agreement  under  seal,  reciting  that  whereas  VT. 
had  bought  a  certain  house,  &c.y  from  S.  for  the  sum  of  $35,500,  pay- 
able as  follows :  *^  22,000,  by  aentmption  of  a  certain  mortgage  now  on 
said  premises  to  L.,  together  with  interest,'*  &c.,  the  balance  to  be  other- 
wise paid  as  therein  set  forth.  On  the  same  day  and  as  part  of  the  same 
transaction,  S.  at  the  request  of  W.,  executed  a  deed  of  the  premises  to 
W/s  wife,  tubjeet  only  to  the  mortgage  aforesaid,  and  acknowledging 
the  receipt  of  the  consideration  money. 

Mdd^  that  the  agreement  and  deed  are  to  be  construed  together,  and  from 
them  it  appears  that  Mrs.  W.,  as  the  appointee  of  W.,  took  title  to  the 
premises  subject  only  to  the  mortgage,  and  without  personal  liability  for 
the  same,  and  that  as  to  Mrs.  W.,  the  consideration  was  paid;  that  W. 
by  the  agreement  between  him  and  S.,  was  liable  as  principal  debtor  for 
any  deficiency  after  foreclosure;  and  that  the  mortgagee  L.  could  have 
the  benefit  of  this  agreement  in  an  action  brought  by  him  against  W.  to 
recover  such  deficiency. 

JFuriher  Keld^  that  the  fact  that  the  agreement  upon  which  the  liability  of 
W.  is  based,  is  found  only  in  a  recital,  is  of  no  importance. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Qorman,  J  J. 

Decided  June  8, 1886. 
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Appeal  from  a  judgment  entered  in  favor  of  the 
plaintiff  for  $5,557.18. 

The  action  was  tried  by  a  single  judge  without  a 
jury,  and  was  brought  to  compel  Hezekiah  Watkins  to 
make  good  a  deficiency  of  $3,514.54,  arising  on  a  sale 
of  real  estate  under  foreclosure  of  a  mortgage,  on  the 
ground  that  Watkins  had,  by  his  written  agreement, 
assumed  payment  of  the  mortgage.  It  appeared  that  the 
plaintiff  Ludington,  being  owner  of  a  lot  in  Lexington 
avenue,  with  the  house  thereon,  sold  it  to  Sarah  E. 
Slauson  for  the  sum  of  $85,500,  and  she  gave  him,  in  part 
payment  thereof,  a  mortgage  on  the  premises  for  $22,000. 
Some  time  afterwards,  on  April  18, 1873,  she  entered  into 
a  written  agreement  with  Watkins,  which  was  in  part  as 
follows  :  * '  Memorandum  of  agreement  made  this  eigh- 
teenth day  of  April,  1873,  between  Sarah  E.  Slauson  and 
Hezekiah  Watkins,  as  follows  :  Whereas,  the  said  Wat- 
kins has  this  day  bought  of  the  said  Slauson  the  house 
and  lot  known  as  No.  359  Lexington  avenue,  New  York, 
together  with  the  furniture,  &c.,  &c.,  for  the  sum  of 
thirty-five  thousand  five  hundred  dollars  ($35,500),  payable 
as  follows  :  $22,000  by  assumption  of  a  certain  mortgage 
now  on  said  premises,  to  B.  L.  Ludington,  together  with 
interest  from  April  1,  1873,"  &c.  The  balance  of  the  pur- 
chase money  Watkins  agreed  to  pay,  partly  by  his  notes 
amounting  to  $3,500,  and  partly  by  railroad  mortgage 
bonds.  The  agreement  further  recited  that,  '  *  Whereas, 
there  are  liens  upon  said  premises  which  are  to  be  paid 
oflf  by  said  Slauson  as  follows  "  (setting  forth  such  liens), 
and  then  provided  that  the  note  and  securities  mentioned 
were  to  be  deposited  with  a  trustee  to  be  deUvered  to  said 
Slauson  on  payment  of  the  hens  which  by  the  agreement 
were  to  be  paid  by  her.  This  agreement  was  executed 
under  seal  by  Sarah  E.  Slauson  and  her  husband,  and  by 
said  Watkins.  On  the  same  day,  April  18,  1873,  and  as 
part  of  the  same  transaction,  and  at  the  desire  and  request 
,o£  Watkins,  a  warranty  deed  of  the  said  lot  and  house 
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was  executed  and  delivered  by  Mrs.  Slauson  and  her 
husband  to  Elizabeth  F.  Watkins,  wife  of  said  Hezekiah 
Watkins.  In  this  deed  the  consideration  is  stated  as 
$35,500,  in  hand  paid  by  the  grantee  (Mrs.  Watkins), 
and  it  was  covenanted  that  the  property  was  free  and 
clear  of  all  incumbrances,  except  that  it  was  subject 
to  the  said  mortgage  of  $22,000  to  Ludington,  the 
plaintiff. 

Further  facts  appear  in  the  opinion. 

William  J.  GroOy  for  the  appellant : — ^I.  The  deed  and 
agreement  considered  and  construed  together,  show  that 
Mrs.  Slauson  and  her  husband  for  the  consideration  of 
$35,500,  "thei'eceipt  whereof  is  hereby  acknowledged," 
conveyed  the  premises  subject  to  the  Ludington  mortgage. 
Previous  to  the  drawing  and  execution  of  these  insixa- 
ments,  the  parties  thereto  must  have  agreed  verbaUy  to 
the  provisions  which  they  contain ;  viz.,  that  although 
Watkins  had  agreed  to  buy  the  real  and  personal  prop- 
erty of  Mrs.  Slauson,  that  it  should  be  conveyed  to  his, 
Watkins'  wife,  subject  to  the  Ludington  mortgage.  The 
property  being  incumbered,  it  was  necessary  for  Mrs. 
Watkins'  protection,  that  provision  should  be  made  to 
satisfy  such  liens,  and  it  was  agreed  that  an  instrument 
should  be  drawn  to  accomplish  that  object.  So  the  deed 
was  drawn  and  executed  according  to  the  previous  ver- 
bal agreement,  and  Mrs.  Watkins  took  the  property 
subject  to  the  mortgage,  and  the  agreement,  drawn  and 
executed  at  the  same  time  of  the  deed,  i^ecited  the  fact 
that  the  property  had  been  sold,  the  amount  of  con- 
sideration, and  that  part  of  said  consideration  was  pay- 
able by  the  assumption  of  said  mortgage.  This  last 
mentioned  instrument  was  not  in  duplicate,  but  "when 
executed,  was  delivered  to  and  always  retained  by  Wat- 
kins. Its  execution  was  not  acknowledged  or  witnessed. 
Under  these  circumstances  there  can  be  no  doubt,  but 
that  the  parties  thereto  used  the  word,  "assumption,"  in 
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the  recitals  of  the  agreement,  when  refemng  to  the  mort- 
gage, with  the  same  significance  as  the  words  ^^  subject 
to  said  mortgage/'  They  simply  intended  to  refer  to  the 
terms  of  the  deed  on  that  subject.  It  is  an  unwarrant- 
able assumption  to  claim,  that  Watkins  intended,  by  this 
agreement,  executed  and  delivered  to  him  for  the  protec- 
tion of  his  wife's  property,  to  make  himself  liable  for  the 
mortgage  that  Mrs.  Slauson  had  given  to  Ludington,  if 
the  property  should  not  bring  the  amount.  It  will  hardly 
be  claimed,  that  he  would  be  liable  under  this  agreement, 
if  the  deed  had  been  given  to  him,  instead  of  his  wife : 
nor  that  she  would  have  been  hable  to  Ludington  had  she 
signed  the  agreement  instead  of  her  husband.  Schley  v. 
Fryer  (1  Centr.  Beptr.  5),  distinguished. 

11.  The  case  of  Booth  v.  Cleveland  E.  M.  Co.  (74  N. 
Y.  15),  is  to  be  distinguished  from  the  case  at  bar.  In 
this  case  none  of  the  acts  to  be  performed  relate  to  the 
payment  of  the  $22,000  mortgage.  They  all  have  refer- 
ence to  judgments  against  said  property,  the  payment  of 
back  interest  on  said  mortgage  and  taxes,  and  the  plac- 
ing in  escrow  of  certain  securities.  But  for  these  judg- 
ments against  the  property,  no  such  agreement  would 
have  been  necessary.  By  the  execution  and  delivery  of 
the  deed  to  Mi's.  Watkins,  subject  to  the  mortgage,  and 
the  surrender  of  the  notes  and  railroad  bonds  to  Slauson, 
the  transaction  would  have  been  complete,  and  termi- 
nated. The  liability  of  Watkins  was  an  afterthought,  as 
shown  by  the  fact  that  Ludington  brought  two  foreclos- 
ure actions  on  said  mortgage  without  making  any  per- 
sonal claim  against  him.  As  the  deed  was  executed,  it 
imposed  no  liability  upon  any  one,  although  the  Luding- 
ton mortgage  formed  part  of  the  consideration  (Belmont 
V.  Coman,  22  N.  Y.  439).  Nothing  less  than  a  positive 
promise  to  pay  the  outstanding  mortgage,  or  language 
that  the  courts  can  fairly  construe  into  such  promise, 
will  create  a  pei'sonal  UabiUty.  All  the  recent  decisions 
show  that  the  court  of  appeals  is  not  inclined  to  enlarge 
this  rule  (Smith  v.  Truslow,  84  N.  Y.  660). 
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ni.  If  it  be  said  that  the  recitals  preceding  the  agree- 
ment of  April  18, 1873,  are  evidence  of  a  verbal  agreement 
by  which  Mr.  Watkins  bound  himself  lo  pay  said  mort- 
gage, we  answer,  that  the  agreement,  whatever  it  was, 
having  been  reduced  to  writing,  must  control.  No  previ- 
ous oral  agreement  can  be  proved  or  inferred  to  change 
the  writing  (Selchow  v.  Stymus,  26  Hun^  145 ;  Burr  v. 
Hyde,  17  Hun,  190  ;  7  Abb.  N.  C.  403  ;  81  N.  Y.  175). 

IV.  The  case  of  Slauson  v.  Watkins  (86  N.  F.  597), 
ought  not  to  be  r^arded  as  controlling  here.  It  was  an 
action  between  other  parties  and  raised  other  issues. 

B.  L.  lAidingtonj  respondent  in  person. 


By  THE  Court. —0'Gk)RMAN,  J.— (After  stating  the  facts 
as  above.) — The  manifest  intention  and  result  of  this 
agreement  and  deed,  forming  together  one  transaction, 
were  that  Mrs.  Watkins  acquired  the  fee  of  the  property, 
subject  only  to  the  mortgage,  and  that  her  husband, 
Hezekiah  Watkins,  paid  the  consideration  for  the  sale, 
pariily  in  cash  and  pariJy  by  assummg  the  burden  of  car- 
ing  for  the  mortgage,  so  that  the  mori;gagor  should  be 
held  harmless  on  account  of  it  (Pardee  t;.  Treat,  82  N. 
Y.  385). 

The  mortgage  was  payable  in  installments — one  of 
them  for  $5,000,  being  due  on.  October  1,  1873.  This  in- 
stallment not  being  paid,  an  action  to  foreclose  was 
brought  by  Ludington,  in  which  Mrs.  Slauson,  Mrs.  Wat- 
kins and  Hezekiah,  her  husband,  were  made  defendants. 
This  action  was  discontinued  on  the  terms  of  defendant, 
Hezekiah  Watkins,  agreeing  to  pay  $2,000  on  account  of 
the  mortgage  on  May  1, 1874,  and  $3,000  on  April  1,  1876, 
and  said  Watkins  did  pay  $2,000  in  June,  1874,  in  per- 
formance of  his  agreement  to  assume  payment  of  the 
mortgage. 

In  May,  1876,  another  suit  for  foreclosure  of  that 
mortgage  was  begun  by  the  plaintiff,  Ludington.  In  this 
action,  Hezekiah  Watkins  was  made  a  defendant,  but  no 
personal  judgment  was  asked  against  him,  and  a  judg- 
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ment  was  obtained,  and  the  premises  were  sold,  the  result 
being  a  deficiency  of  $3,514.64.  To  recover  the  amount 
of  this  deficiency  from  the  legal  representative  of  Heze- 
kiah  Watkius,  since  deceased,  the  present  action  is 
brought. 

During  the  pendency  of  the  foreclosure  suit  which 
resulted  in  the  sale  of  the  property,  an  action  was  brought 
in  this  com-t  by  Mrs.  Slauson,  to  compel  Mrs.  Watkins  to 
pay  the  amount  due  on  the  mortgage  to  Ludington.  The 
complaint  in  that  action  was  dismissed,  and  this  decision 
being  affiimed  by  the  general  term,  was  afterwards  sus- 
tained by  the  court  of  appeals  (8C  N.  Y.  597),  which  held 
that  by  the  express  terms  of  the  agreement  of  Watkins, 
$22,000,  part  of  the  price  of  the  property,  was  discharged 
or  paid  ;  by  his  '^assumption  "  of  the  mortgage,  and  that 
that  word  indicated  an  adoption  or  taking  on  himself  the 
burden  of  the  mortgage  by  Watkins,  so  that  Mrs.  Slauson, 
the  mortgagor,  should  not  be  harmed  or  troubled  by  it, 
that  it  was,  in  substance,  a  promise  to  indemnify  or  hold 
her  as  mortgagor  harmless,  for  or  on  account  of  it ;  and 
the  learned  court  further  held  that  until  the  determina- 
tion of  the  foreclosure  suit,  then  pending,  and  the  ascer- 
tainment thereby  of  the  mortgagor's  liability  after  the 
sale,  this  action  of  Mra.  Slauson  did  not  lie. 

Following  in  the  track  of  this  opinion  of  the  court  of 
appeals,  there  seems  httle  difficulty  in  sustaining  the 
judgment  in  the  case  at  bar. 

The  amount  of  Mrs.  Slauson's  liability,  as  mortgagor, 
has  been  ascertained  by  the  foreclosure  and  sale,  and  aJso 
the  deficiency  arising  therefrom. 

If,  as  the  court  of  appeals  say  in  Ludington  v.  Slauson 
{supra\  Mrs.  Slauson  should  be  compelled  to  pay  a 
deficiency  arising  on  the  foreclosure  of  the  mortgage,  the 
defendant  (Watkins)  would,  by  the  terms  of  his  agree- 
ment, be  liable  to  her. 

The  effect  of  the  conveyance  to  Mrs.  Watkins  and  the 
agreement  between  Mrs.  Slauson  and  Hezekiah  Watkins, 
was  to  make  the  mortgaged  premises  primarily  liable  for 
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the  debt,  and  Watkins  principal  debtor,  as  between  Mrs. 
Slauson  and  him. 

That  the  plaintiff,  Ludington,  the  mortgagee  of  the 
mortgage  could  have  the  benefit  of  the  agreement  between 
Watkins  and  Mrs.  Slauson,  cannot,  I  think,  be  success- 
fully contended  (Lawrence  v.  Pox,  20  N.  Y.  268  ;  Bun-  v. 
Beers,  21  lb.  178  ;  Gamsey  v.  Rogers,  47  lb.  233  ;  Pardee 
V.  Treat,  supra ;  Bennett  v.  Bates,  94  iV.  F.  354  ;  Todd  t\ 
Weber,  95  lb.  181 ;  Smith  v.  Truslow,  84  i6.  660  ;  Slauson 
®.  Watkins,  86  76.  597 ;  Vrooman  v.  Turner,  69  lb.  280). 

The  appellant  contends,  that  the  question  of  responsi- 
bility of  the  defendant  Watkins  for  payment  of  the  defi- 
ciency, depends  rather  on  the  language  of  the  deed  to  his 
wife,  than  on  the  language  in  the  memorandum  of  agree- 
ment, between  him  and  Mrs.  Slauson ;  that  in  the  deed 
there  was  no  covenant  on  the  part  of  his  wife, — the 
grantee, — that  she  should  assume  payment  of  the  mort- 
gage, but  that  she  took  title,  subject  only  to  the  mortgage, 
and  that  no  more  than  that  was  intended  by  the  agree- 
ment between  her  husband  and  Mrs.  Slauson ;  that  in  the 
deed  the  receipt  of  payment  in  full  of  all  the  consideration 
money  was  acknowledged ;  that  the  reference,  in  the 
agreement,  as  to  the  assumption  of  the  mortgage  by  Wat- 
kins was  in  the  '  *  recital "  only,  and  not  among  the  things, 
which  Watkins  promised  to  perform.  None  of  these  ob- 
jections seems  to  me  of  weight. 

There  is  nothing  inconsistent  in  the  execution  of  the 
deed  to  the  wife,  as  her  husband's  appointee,  and  the  pay- 
ment of  all  the  consideration  by  him.  As  between  Mrs, 
Watkins,  the  grantee,  and  Mrs.  Slauson,  the  grantor,  the 
consideration  was  paid,  as  set  forth  in  the  deed,  and  no 
personal  obligation  to  pay  the  mortgage  rested  on  the 
grantee. 

Such  liability  did  rest  on  Watkins,  her  husband,  as 
the  result  of  his  own  agreement  to  pay  the  consideration, 
and  to  pay  it,  in  part,  by  the  assumption  of  this  mort- 
gage (Pike  V.  Seiter,  15  HutIj  402).     That  his  agreement 
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to  assume  is  to  be  found  only  in  the  '*  recital,"  is  of  no 
importance  in  this  inquiry. 

There  is  no  particular  form  of  words,  necessary  to  the 
creation  of  an  express  obligation  to  do  or  to  forbear  to  do 
a  particular  act.  It  is  from  the  text  of  an  agreement,  and 
the  language  of  the  parties  either  in  the  body  or  in  the 
recital  or  references,  that  the  intention  is  manifested 
(Booths.  Cleveland,  &c.  Co.,  74 JV.  F.  15;  Schley r.  Freyer, 
1  Central  R.  5).  In  the  case  at  bar,  it  was  recited  that 
Watkins  had  bought  the  house  from  Mrs.  Slauson,  for  a 
sum  of  money  payable,  in  part,  by  his  assumption  of  the 
mortgage.  This  was  not  the  creation  of  a  new  agreement 
to  dp  an  act,  but  the  declaration  and  admission  of  an 
agreement,  then  in  existence,  on  the  faith  of  which  the 
sale  was  made. 

There  was  no  contention  in  the  case,  as  to  the  facts, 
and  the  exceptions  on  the  part  of  the  defendant  to  the 
findings  and  refusals  of  the  learned  trial  judge  to  find, 
are  immaterial  and  without  merit. 

The  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Sedgwick,  Ch.  J.,  and  Truax,  J.,  concurred. 


BENJAMIN  WEIGHT,  as  RfiCErsnER,  &c..  Appellant, 
V.  MAEY  A.  NOSTRAND,  et  al.,  Respondents. 

Betftitution  of  moneys  eoUeeted  as  costs — When  ordered  against  receiver  iTidi- 

vidtidlly. 

Plaintiff,  as  a  receiyer,  obtained  a  judgment  in  his  favor  at  special  term, 
which,  after  reversal  at  general  term,  was  upheld  by  the  court  of  appeals, 
and  plaintiff  entered  a  money  judgment  for  the  costs,  which  were  there- 
after paid  to  the  sheriff,  and  by  the  latter  turned  over  to  plaintiff's  attor- 
ney, who  retained  the  same,  the  amount  being  composed  of  disbursements 
made  by  the  attorney  personally  and  his  taxed  costs.  Thereafter,  the 
court  of  appeals  modified  their  said  judgment  and  disallowed  the  costs 
of  the  (ippeaU.     An  order  of  restitution  under  ^  1323^  Code  Civ.  Pro.  was 
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obtained  at  special  term,  holding  the  receiver  liable  personally  for  the 
repayment  of  said  costs,  and  also  his  attorney. 
BeUL,  on  appeal  therefrcMn,  that  the  granting  of  the  order  was  within  the 
power  of  the  court  under  said  section,  and  was  discretionary ;  that  the 
transaction  was  in  effect  as  if  the  money  had  been  received  by  the 
reoeiTer,  and  by  him  paid  to  his  attorney  in  reduction  of  his  claim  agUDst 
the  receirerindiridaally  for  sendees  in  the  litigation,  and  therefore  that 
the  receiver  should  be  hdd  personally  liable  ;  finally  that  said  order  in 
■o  far  as  it  holds  the  attomej  liable,  should  be  reversed. 

Before  Sedgwick,  Ch.  J.,  and  O'Gobmai?^  J. 

Decided  June  8,  1886. 

Appeal  by  plaintiff  from  order  made  at  special  term, 
that  he  restore  to  defendant,  Mary  A.  Nostrand,  $471.27, 
being  amount  of  costs  collected  by  his  attorney  under  a 
judgment  obtained  agamst  her  in  this  court  at  special 
term  (See  47  Super.  Ct  441). 

That  judgment  was  first  a£Srmed  by  the  court  of  ap- 
peals. Afterwards  it  was,  on  reconsideration  by  that 
court,  modified  in  certain  particulars,  and  among  other 
things,  the  costs  of  the  appeals  amounting  to  the  above 
sum  were  disallowed,  and  restitution  was  claimed  under 
section  1,323  of  the  Code,  the  same  having  been  collected 
prior  to  the  modification  of  the  judgment  aforesaid. 

The  order  appealed  from  required  the  plaintiff  person- 
ally, or  his  attorney,  to  pay  back  the  costs  to  the  defend- 
ant's attorney  within  ten  days  from  entry  of  the  order. 

E.  J.  Spinky  attorney,  for  appellant :— I.  It  may  well 
be  questioned  whether  the  court,  by  summary  proceed- 
ing on  motion,  can  compel  the  restitution  of  this  money 
from  either  the  receiver  or  his  attorney.  It  is  not  a 
case  of  misconduct  of  an  officer  of  the  court  or  of  pay- 
ment by  mistake.  The  money  was  as  lawfully  collected 
and  paid  as  any  money  ever  paid  over  on  an  execution, 
to  an  attorney.  It  will  not  be  claimed  that  the  subse- 
quent action  of  the  court  could  have  a  retroactive  power 
to  make  an  act  unlawful  or  wrong,  which,  when  com- 
mitted, was  wholly  lawful  and  proper.  The  remedy 
then  is  by  action;  or  if  not,  the  power  of  the  court 


WRIGHT  «.  NOSTRAND.  883 

Appellant's  pointa. 

arises  out  of  facts  occurring  since  the  receipt  of  the 
money,  and  warrants  the  court  in  making  its  order  against 
its  officer  who  received  the  money. 

II.  A  receiver  acting  under  the  direction  of  the  court 
is  not  personally  liable  for  costs  unless  he  has  been  guilty 
of  mismanagement,  misconduct  or  bad  faith  (Devendorf 
V.  Dickinson,  21  How.  275  ;  §  317  Code  Proc. ;  §  3246  Code 
Civ.  Proc. ;  Marsh  v.  Hussey,  4  Bos.  614 ;  Wheeler  v. 
Wright,  14  Ahh.  868). 

III.  A  receiver  acting  as  an  officer  of  the  court  and 
under  its  direction  simply  is  liable  only  for  his  own  acts, 
neglect  or  misconduct,  and  not  for  that  of  an  agent, 
attorney  or  employee  (Camp  v.  Barney,  4  HuUj  373 ; 
Devendorf  v.  Dickinson,  21  How.  275  ;  Cardot  v.  Barney, 
68  N.  Y.  281-290). 

IV.  The  order  in  effect  imposes  a  penalty  upon  Mr. 
Wright.  This  the  court  has  no  power  to  do,  except  for 
some  alleged  and  adjudicated  misconduct.  He  has  received 
no  compensation  as  receiver.  He  has  not,  and  never  had, 
any  funds  as  receiver.  These  costs  never  came  to  his 
hands,  and  he  never  had  the  power  to  collect  them.  He 
could  not  recover  them  from  his  attorney,  for  there  is  no 
privity  between  them.  The  attorney  was  employed  for 
the  receiver  and  has  acted  as  such,  and  not  for  Mr.  Wright 
pei'sonally.  Mr.  Wright  cannot  pay  as  receiver,  for  as 
such  he  has  nothing.  If  he  pays  personally,  he  can  have 
no  remedy  against  any  one  for  restoration. 

V.  This  judgment  was  for  costs  solely.  The  disburse- 
ments had  been  made  by  the  attorney  himself.  He  had  a 
lien  upon  the  judgment  for  his  costs,  which  in  this  case 

^  was  the  whole  of  it.  He  was  in  law  the  equitable  assignee 
of  the  judgment,  and  had  the  right  as  against  the  plaint- 
iff to  collect  it,  and  apply  it  to  his  own  use  (Keenan  v. 
Dorffinger,  19  How.  153;  Fox  v.  Fox,  24  lb.  409; 
Cregier  v.  Cheesbrough,  25  lb.  200;  Haight  v.  Hol- 
comb,  16  lb.  160 ;  aff'd  in  part,  16  lb.  173 ;  Eooney  v. 
Second  Avenue  R.  R.  Co.,  18  N.  Y.  368 ;  McGi-egor  v. 
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Comstock,  28  lb.  237 ;  Ward  v.  Wadsworth,  1  E.  D. 
Smith,  598). 

VI.  If  the  receiver  had  known  of  the  collection  of 
these  costs  he  could  not  lawfully  have  claimed  that  thej 
be  paid  over  to  him  as  such  receiver,  or  personally,  nor 
have  compelled  the  attorney  by  any  process  to  so  pay 
them  over. 

Vn.  Where,  as  in  this  case,  a  receiver  has  been 
appointed  in  supplementary  proceedings,  and  the  written 
request  of  the  judgment  creditor  is  presented  and  filed 
with  the  order  granting  leave  to  sue,  the  creditor  is  per- 
sonally Uable  for  costs  {Rule  79,  General  Rules  Practicey 
in  Thompson  v.  McCloskey,  5  Law  Bull.  19  ;  McHarg  v. 
Donnelly,  27  Barb.  100). 

VIII.  The  attorney  himself  could  not  claim  that  Mr. 
Wright  personally  should  pay  his  costs.  He  could  only  be 
entitled  to  them  out  of  funds  in  the  hands  of  the  receiver 
as  such — or  from  the  real  parties  in  interest — the  judg- 
ment creditors  at  whose  request,  and  for  whose  benefit  the 
action  was  prosecuted,  and  if  the  costs  are  to  be  restored, 
either  the  attorney  who  has  received  them  or  the  parties 
for  whose  benefit  he  acted  should  make  the  restoration. 

IX.  It  is  submitted  that  the  order  appealed  from  if  not 
reversed,  should  be  modified  as  respects  the  plaintiff,  so 
as  to  require  him  to  restore  as  receiver  only  and  out  of  any 
funds  which  may  have,  or  shall  come  to  his  hands  as 
such,  and  not  brand  him  with  the  imputation  of  mis- 
conduct which  must  attach  to  a  compulsory  personal 
payment. 

Edward  P.  Wilder,  for  respondent : — ^I.  The  power  to 
order  restitution  of  moneys  collected  under  a  judgment 
which  has  subsequently  been  vacated  or  modified  exists 
by  virtue  of  the  Code,  §  1323  (Marvin  v.  Brewster  Min- 
ing Co.,  56  N.  F.  671;  Whitbeck  v.  Patterson,  23 
Barb.  83 ;  Estus  v.  Baldwin,  9  How.  Pr.  80 ;  Hunt  v. 
Westervelt,  4  E.  D.  S.  225 ;  Kennedy  v.  O'Brien,  2  76. 
41).    Nor  can  any  question  be  raised  as  to  whether  the 
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present  application  for  restitution  should  have  been  made 
to  the  general  term  rather  than  to  the  special  term.  The 
power  conferred  upon  the  general  term  cannot  be  deemed 
to  be  to  the  exclusion  of  the  special  term  An  order  now 
made  upon  this  appeal  would  come  strictly  within  the 
language  of  §  1323  (Tracy  v.  Talmadge,  1  Abb.  Pr.  469  ; 
Anon  V.  Anon,  10  How.  Pr.  253).  The  special  term  may 
hear  all  questions  that  could  come  before  the  general  term 
{Blisses  Code,  Notes  to  §  235  ;  Mason  v.  Jones,  1  C  R.  N. 
S.  335  ;  Corning  v.  Powere,  9  How.  Pr.  54).  Unless  the 
power  vested  in  this  court  by  §  1323  can  be  exercised  in 
the  present  case  that  section  becomes  nugatory  and  void. 
That  it  has  frequently  been  exercised,  see  Marshall  v. 
Macey  (10  Abb.  N.  C.  87) ;  Britton  v.  Phillips  (24  Hoiu. 
Pr.  111).  That  its  exercise  at  special  term  has  been 
upheld,  see  HoUoway  v.  Stephens  (1  Hurij  308  ;  S.  C,  58 
JS\  Y.  670) ;  Young  v.  Brush  (IS  ^66.  Pr.  181). 

II.  There  is  no  legal  force  in  the  plaintiff's  contention 
that  the  order  should  have  required  him  to  make  restitu- 
tion only  out  of  such  moneys  as  he  might  hold  in  his 
capacity  as  receiver.  As  a  matter  of  fact,  plaintiff 
brought  this  suit  at  the  request  of  the  creditors  of  the 
judgment  debtor.  The  moment  that  he  brought  this  suit, 
he  assumed  all  the  risks  and  incidents  of  the  litigation. 
The  fact  that  plaintiff  has  realized  nothing  personally 
from  the  litigation  is  no  reason  why  the  defendant  should 
he  without  redress,  when  plaintiff  himself  is  amply  pro- 
tected by  the  requesting  creditors.  When  plaintiff  em- 
ployed his  attorney,  he  clothed  him  with  sufficient 
authority  to  take  all  the  legitimate  steps  necessary  in  the 
progress  of  the  action  ;  and  when  the  attorney  acts  within 
the  scope  of  his  authority,  his  principal  is  bound  by  his 
acts  (Guilleaum  v.  Rowe,  94  N.  Y.  271 ;  Boucher  r. 
Blanchard,  86  lb.  256).  It  is  sufficient  for  the  pur- 
poses of  this  motion  that  the  law  in  form  awards  the 
costs  of  action  to  the  party,  although  it  permits  him  to 
delegate  to  his  attorney  the  right  to  collect  them. 

III.  The   order  for  restitution  is   properly  directed 
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against  the  plaintiff's  attorney,  as  well  as  against  the 
plaintiff,  notwithstanding  his  agency,  because  the  money 
is  traced  and  found  in  his  hands. 

By  the  Court.— O'Gorman,  J.— (After  stating  the 
facts.) — The  plaintiff  contends  that  he  should  be  held 
liable  only  in  his  official  capacity,  as  receiver,  and  only  to 
the  extent  of  any  money  that  may  have  come  into  his 
hands  as  receiver,  and  that  the  order  should  be  modified 
accordingly. 

The  Code  provides,  in  §  1323,  that  when  a  final  judg- 
ment or  order  is  reversed  or  modified  upon  appeal,  the 
appellate  court,  or  the  general  term  of  the  same  court, 
may  make  or  compel  restitution  of  property,  &c. 

On  the  modification  by  the  court  of  appeals  of  their 
first  judgment  against  the  defendants,  a  motion  for  resti- 
tution was  made  there  and  denied,  the  court  expressing 
doubt  as  to  its  power,  and  referring  the  question  to  the 
superior  court,  as  having  undoubted  jurisdiction  over  the 
execution,  on  which  the  money  was  paid,  and  over.the 
receiver,  who  was  its  officer. 

The  granting  or  denying  the  motion  was  within  the  ju- 
dicial discretion  of  this  court  (Marvin  v.  Brewster,  &c.  Co, 
56  N.  Y.  671).  The  plaintiff  was  duly  appointed  receiver 
by  order  of  this  court,  and  commenced  and  piosecyted  this 
action  against  the  defendant  by  order  of  this  court.  He 
never  personally  received  any  of  the  money  of  which 
restitution  is  claimed.  It  was  paid  over  by  the  sheriff  to 
the  plaintiff's  attorney,  and  the  amount  was  composed 
largely  of  disbursements  made  by  the  attorney  himself,  in 
addition  to  his  taxed  costs,  for  which  the  attorney  would 
have  a  valid  claim  against  the  receiver  personally. 

This  money,  therefore,  thus  paid  to  the  receiver's 
attorney,  was  in  effect,  as  if  it  had  been  first  paid  to  the 
receiver  himself,  and  by  him  paid  to  his  attorney  in  satis- 
faction or  reduction  of  the  attorney's  claim  against  the 
receiver  individually,  for  professional  services  rendered  in 
the  litigation   (Langley  v.  Warner,  3  N.  Y.  327). 
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As  this  payment  made  by  defendant,  so  far  inured  to 
the  receiver's  benefit  personally,-  it  is  but  just  that  he 
should  be  held  personally  responsible  for  its  repayment. 

The  order  appealed  from  is,  therefore,  affirmed,  with 
costs,  except  in  so  far  as  it  holds  the  defendant's  attorney 
liable  to  repay  the  costs  or  any  part  thereof,  and  in  that 
respect  the  order  appealed  from  is  reversed,  without  costs. 

Sedgwick,  Ch.  J.,  concurred. 


ALEXANDER  J.  METER,  Respondent,  v.  THE  NORTH 
RIVER  CONSTRUCTION  CO.,  et  al.,  Appellants. 

Amendment  of  complaint  nunc  pro  tunc — when  not  allowed. 

After  a  demurrer  to  the  complaint  has  been  overruled,  and  leave  given 
plaintiff  to  enter  judgment  as  demanded  therein,  no  leave  to  answer 
having  been  asked  for,  and  there  being  no  demand  for  damages  in  the 
complaint,  the  prayer  of  the  complaint  cannot  be  absolutely  amended, 
nunc  pro  tunc,  so  as  to  include  a  demand  for  a  sum  of  money  as 
damages. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  June  9,  1886. 

Appeal  by  defendants  from  order  amending  com- 
plaint. 

The  defendants  had  demurred  to  the  complaint.  The 
demm-rers  were  overruled  and  leave  was  given  to  plaint- 
iff to  enter  judgment,  as  demanded  by  the  complaint. 
The  complaint  did  not  ask  for  any  money  judgment  by 
Tvay  of  damages.  Before  judgment  was  entered,  the 
plaintiff  made  a  motion  upon  which  the  order  appealed 
from  was  made.  The  order  was  that  the  prayer  of  the 
amended  complaint  herein  be,  and  the  same  hereby  is 
amended  nunc  pro  tunc  so  as  to  embrace  alternate  relief 
to  the  plaintiff,  to  the  effect  that  he  has  judgment 
against  the  defendants  for  damages  in  the  sum  of  $10,000, 
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with  interest,  &c.,  and  it  is  further  ordered  that  the 
decree  and  the  judgment  to  be  entered  herein  shall  con- 
form to  said  amendments,  and  themn  and  thereby  there 
shall  be  awarded  to  plaintiff  the  amount  of  his  said  dam- 
ages and  interest. 

Alexander  &  Greetiy  and  Edward  W.  Paiges  for  appel- 
lants. 

m 

David  Leventrittj  attorney,  and  William  H.  AmouXj 
of  counsel  for  respondent : — I.  This  action  was  brought 
in  June,  1883,  to  set  aside  the  illegal  forfeiture  by  the 
defend^uits  of  the  subscription  made  by  the  plaintiff  to 
the  defendant  corporation,  upon  which  subscription  the 
plaintiff  had  paid  the  sum  of  $10,000— and  the  plaintiff 
demanded  a  judgment,  requiring  the  defendants  to  com- 
plete said  subscription  by  accepting  the  balance  of  the 
amount  of  the  plaintiff's  subscription  and  thereupon  to 
issue  to  hifti  the  first  mortgage  bonds  and  stock,  to  which, 
by  the  terms  of  said  subscription,  he  would  become  enti- 
tled, and  for  other  and  further  relief.  To  the  complaint^ 
the  defendants  demurred  and  the  issue  of  law  thus  raised 
was  tried  before  Judge  O'GtORBCan,  who  overruled  the 
demurrers  and  ordered  judgment  in  favor  of  the  plaintiff 
as  prayed  for  in  the  complaint.  The  defendants  did  not 
ask  for  leave  to  withdraw  the  demurrers  and  interpose 
answers  to  the  complaint.  Before  said  judgment  was 
perfected  the  defendant  corporation,  as  also  the  New 
York,  West  Shore  and  Buffalo  Railway  Company  (to  the 
bonds  and  stock  of  which  the  plaintiff  became  entitled) 
•passed  into  the  hands  of  a  receiver  so  that  the  perform- 
ance of  the  judgment  herein  became  irnpossible  as  the 
defendant  corpomtion  could  not  issue  the  bonds  or  stock, 
necessary  to  comply  with  the  judgment  of  this  court. 
Thereupon  the  plaintiff  moved  regularly  for  an  amend- 
ment nunc  pro  tunc  of  the  prayer  of  his  complaint,  so  as 
to  recover  damages  (to  wit :  the  sum  of  $10,000  paid  by 
him  to  the  defendants)  in  lieu  of  the  issue  of  such  bonds 
and  stock,  and  that  the  decree  and  judgment  to  be  entered 
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herein  be  amended  accordingly.  No  decree  or  judgment 
had  yet  been  entered.  The  application  to  amend  was 
granted  and  the  defendants  did  not  ask  leave  thereupon 
to  withdraw  their  demurrei's  or  to  serve  answers  to  the 
complaint,  as  amended  or  otherwise,  but  simply  main- 
tained opposition  to  the  application. 

II.  The  amendment  prayed  for  by  plaiQtiff  to  the 
prayer  of  the  complaint,  and  which  was  granted  by  order 
of  the  court,  was  an  amendment  which  the  court  had 
power  to  make  and  which  this  court  will  not  review,  unless 
it  clearly  appears  that  there  was  an  abuse  of  the  discretion 
reposed  in  the  court,  as  to  which  there  is  not  the  slightest 
suggestion  in  the  case  (Crookes  v.  Maxwell,  6  Blotch. 
468  ;  Hatch  v.  Central  Nat.  Bk.,  78  N.  Y.  487  ;  Crookes 
V,  Maxwell,  6  Blatch.  468  ;  Deane  v.  O'Brien,  13  Abb. 
11 ;  Balcom  v.  Woodruff,  7  Barb.  13  ;  N.  Y.  Ice  Co. 
V.  Northwestern  Ins.  Co.,  23  N.  Y.  357 ;  Harris  v.  Tum- 
bridge,  83  lb.  92  ;  Boeder  v.  Sayre,  70  lb.  180  ;  Schultz 
V.  Third  Avenue  R.  R.  Co.,  89  lb.  242).  An  amendment 
of  the  summons  can  be  made  after  judgment  (Gribbon  v. 
Freel,  93  N.  Y.  93).  An  amendment  to  a  judgment  was 
allowed  by  permitting  an  acknowledgment  nunc  pro  tunc 
of  the  consent  of  a  guardian  to  be  annexed  thereto  (Tobin 
V.  Cary,  34  HuUy  431).  An  amendment  was  allowed  in 
an  action  to  foreclose  a  mortgage  so  as  to  charge  one  of 
the  defendants  with  the  payment  of  a  deficiency,  and  the 
same  was  sustained  on  appeal  (Bailey  v.  Lee,  14  Hun,  524). 
After  judgment  and  upon  appeal,  at  the  general  term, 
the  description  of  the  plaintiff  as  executor  was  amended 
so  as  to  make  the  representative  capacity  of  the  plaintiff 
administrator  instead  of  executor  (Risley  v.  Wightman, 
13  Hun,  163).  A  new  party  was  by  order  made  a  defend- 
ant after  the  interposition  of  a  demurrer  alleging  a  defect 
of  parties  defendant  and  the  order  was  affirmed  (Lewin  v. 
Wright,  13  Hun,  327).  It  will  thus  be  seen  that  the  power 
of  amendment,  before  and  after  trial,  as  well  as  before 
and  after  judgment,  is,  in  the  furtherance  of  justice, 
almost  unlimited. 
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m.  The  amendment  granted  did  not  effect  any  change 
whatever  in  the  cause  of  action  or  in  the  statement  of  the 
facts  contained  in  the  complaint,  but  it  was  merely  an 
amendment  within  the  purview  of  the  prayer  "  for  other 
or  further  reUef  "  and  which  the  court  had  the  power  to 
grant  upon  a  trial  without  an  amendment  (Hale  v.  Omaha 
N.  Bk.,  49  N.'Y.  626  ;  Murtha  v.  Curley,  90  lb.  372  ;  Code 
Civ.  Proc.  §  1207). 

Per  Curiam. — ^The  Code  or  practice  does  not  con- 
template that  judgment  can  be  rendered,  except  upon 
pleadings  duly  served,  after  issue  has  been  ti-ied,  or  after 
default  in  demurring  or  answering.  The  issue  made  by 
the  demurrer  to  the  complaint  did  not  involve  a  determi- 
nation of  the  claim  which,  by  the  order  appealed  from, 
was  inserted  in  the  complaint  as  a  part  of  the  relief  asked. 
In  substance,  judgment  has  been  ordered  against  the 
defendants  upon  affidavit. 

It  is  suggested  that  the  court  had  power  to  amend, 
and  that  defendants,  by  not  asking  leave  to  answer,  have 
voluntarily  abandoned  the  right  to  contest.  The  nature 
of  the  application,  however,  was  to  have  leave  to  amend 
absolutely  nunc  pro  tunCy  without  being  obliged  to  serve 
an  amended  complaint.  This  should  not  have  been 
granted. 

The  order  should  be  reversed,  with  $10  costs  of  the 
appeal,  with  disbursements  to  be  taxed,  and  the  motion 
below  should  be  denied,  with  $10  costs. 
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PHILIP    KNOBLOCH,    Respondent,     v.     WILLIAM 
ZSCHWETZKE,  et  al.,  Appellants. 

Mortgage  debt,  OMumption  of  by  grantee — assumer  becoming pfineipal. — Dis- 
charge 0/ personal  liability  o/assumery  effect  of  on  liability  of  mortgagor 
— Payment  by  mortgagor  after  discharge  of  aseumer  cannot  be  recovered 
against  the  assumer — Neither  the  not  giving  notice  of  his  transaction 
with  the  mortgagee  nor  the  fact  that  it  was  had  pending  a  foreclosure, 
imposes  a  liability  on  the  grantee  in  fator  of  the  mortgagor — Fore- 
closure judgment  no  adjudication. 

One  vbo  takes  a  conveyance  of  real  estate  subject  to  a  mortgage  thereon 
made  by  his  grantor  to  secure  the  grautor^s  bond,  and  assumes  the  pay^ 
ment  of  the  mortgage,  becomes  the  principal  debtor  to  the  mortgagee, 
and  his  grantor  becomes  but  a  surety  for  him. 

If  such  assumer  by  an  arrangement  between  himself  and  the  mortgagee, 
•  discharges  his  personal  liability  for  the  mortgage  debt,  his  surety,  the 
mortgagor,  is  also  discharged. 

If  the  mortgagor  thereafter  on  a  claim  by  the  mortgagee  made  against  him 
personally  for  the  mortgage  debt,  pays  a  sum  of  money  for  the  discharge 
or  release  of  such  claim,  he  cannot  recover  the  amount  so  paid  by  him, 
from  his  grantee,  although  his  grantee  failed  to  advise  him  of  the  trans- 
action which  resulted  in  the  discharge  of  the  grantee  from  personal  lia- 
bility. 

The  facts  that  the  payment  made  by  the  mortgagor  was  to  obtain  a  discharge 
from  a  deficiency  judgment  entered  against  him  only,  in  an  action  to 
foreclose  the  mortgage,  to  which  action  the  mortgagor  and  his  grantee 
were  parties,  by  the  complaint  in  which  the  usual  deficiency  judgment 
was  demanded  against  each  of  them  ;  and  that  the  arrangement  between 
the  grantee  and  the  mortgagee,  by  which  the  grantee  was  discharged 
from  personal  liability  was  made  pending  the  action,  the  plaintiff  then 
stipulating  to  take  no  deficiency  judgment  against  the  grantee,  which 
was  carried  out— do  not  impose  on  the  grantee  any  liability  to  repay  to 
the  mortgagor  any  sum  which  he  may  have  paid  to  procure  a  discharge 
from  a  deficiency  judgment  rendered  against  him  in  the  foreclosure 
action. 

The  judgment  in  the  foreclosure  action  comprised  no  adjudication  as 
between  the  parties  to  this  action. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  June  10,  1886. 


3^2  KNOBLOCH  r.  ZSCHWETZKE. 


Appellants*  points. 


Appeal  by  defendants  from  judgment  entered  on  ver- 
dict for  plaintiff  as  directed  by  the  court ;  and  from  order 
denying  motion  for  new  trial  made  upon  the  judge's 
minutes. 

.  The  facts  sufficiently  appear  in  the  opinion. 

John  P.  Schmitty  attorney,  and  Jacob  A.  Gross,  of 
counsel  for  appellants,  argued  : — I.  The  question  as  to  the 
liability  of  these  defendants  for  a  deficiency  on  a  sale  of 
the  mortgaged  premises  was  in  issue  in  the  suit  brought 
by  Wiener  in  the  supreme  court,  was  tried  by  that  court 
and  decided  in  favor  of  the  defendants.  This  plaintiff, 
Knobloch,  having  been  a  pai*ty  to  that  action  is  bound  by 
the  proceedings  therein,  and  the  judgment  rendered 
exonerating  the  defendants  is  a  complete  bar  to  this  action 
(Pray  v.  Hegeman,  98  X.  Y.  351 ;  Perry  v.  Dickei-son,  85 
lb.  345 ;  Guest  r.  Brooklyn,  79  76.  624 :  Smith  v.  Smith, 
79  76.  634 ;  Tuska  r.  O'Brien,  68  lb.  446 ;  Stowell  v.  Cham- 
berlain, 60  76.  272). 

n,  Wiener,  the  plaintiff,  in  the  supreme  court,  could 
not  by  assigning  the  judgment  for  deficiency  convey  to 
his  assignee  any  greater  right  than  he  possessed  himself. 
Knobloch,  the  present  plaintiff,  by  obtaining  a  release 
from  the  assignee  is  only  subrogated  to  the  claims  of 
Wiener  as  against  Zschwetzke  and  Kircheis.  As  this 
claim  had  been  discharged  by  Wiener  for  a  valuable  con- 
sideration, no  right  of  action  passed  to  Elnobloch.  It  is 
no  answer  to  say  that  Knobloch  was  ignorant  of  the  fact 
that  the  principal  debtors  (Zschwetzke  and  Kircheis)  had 
been  released  by  the  ci-editor  (Wiener).  Standing  only  in 
the  position  of  surety  he  should  have  inquired  whether  he 
was  any  longer  liable.  His  neglect  to  do  so  imposes  upon 
him  the  loss,  if  any. 

in.  The  legal  effect  of  the  dischai^  of  ZschwetAe 
and  Kircheis  was  also  to  exonerate  the  plaintiff,  Knobloch, 
and  the  judgment  for  a  deficiency,  as  against  him,  was 
probably  unauthorized.     But  as  he  was  a  party  to  the 
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Respoudent^s  points. 


action,  he  has  only  himself  to  blame  if  he  has  failed  to 
avail  himself  of  his  legal  rights. 

IV.  Independently  of  the  effect  of  the  former  adjudi- 
cation, the  result  would  be  the  same  if  Wiener  had 
settled  with  Zschwetzke  and  Kircheis,  and  released  them 
without  the  knowledge  of  Knobloch.  When  Knobloch 
conveyed  to  Zschwetzke  and  Kircheis,  and  the  latter 
assumed  payment  of  this  mortgage,  they  became  the 
principal  debtors  and  Knobloch  the  surety.  Wiener,  the 
holder  of  the  security,  having  knowledge  of  this  relation, 
'was  bound  by  it  and  under  an  equitable  obligation  to  do 
nothing  to  affect  it.  By  releasing  Zschwetske  he  also 
released  Knobloch,  and  could  thereafter  maintain  no 
axjtion  against  him  (Paine  v.  Jones,  76  N.  Y.  274 ;  Calvo 
V.  Davies,  73  lb.  211 ;  Rainbow  v.  Juggins,  29  E7ig.  Repts. 
224,  note). 

Otto  Meyer^  attorney  and  of  counsel  for  respondent, 
argued : — I.  The  release,  we  contend,  did  not  have  the 
effect  claimed  by  the  appellants,  for  the  following  reasons, 
viz  :  (a.)  The  assumption  of  said  mortgage  by  defendants 
constituted  in  law  an  absolute  covenant  to  pay  it  and  to 
indemnify  and  save  harmless  the  plaintiff,  not  only  from 
loss  but  also  from  liability  (Comstalk  v.  Drohan,  71  N, 
y.  0;  Hume  v.  Hendrickson,  79  lb.  117).  (6.)  But  not- 
withstanding this  covenant,  this  plaintiff  still  remained 
liable  for  the  payment  of  the  moi-tgage  to  the  mortgagee, 
and  the  principal  debtor  to  said  mortgagee,  and  no  act  of 
plaintiff  could  change  this  relation  or  release  him  from 
said  liability  (Mead  v.  Parker,  29  Hun^  69  ;  Marshall  v. 
Davis,  78  N.  Y.  414).  (c.)  It  was  from  this  liability 
defendants  covenanted  to  relieve  plaintiff  by  paying  the 
mortgage.  They  now  claim  they  have  performed  their 
covenant  by  making  a  settlement  with  the  mortgagee  for 
their  own  I'elease  and  allowing  and  consenting  to  a  judg- 
ment for  deficiency  to  be  entered  against  this  plaintiff. 
This  judgment  by  its  very  terms,  while  it  relieves  defend- 
ants, holds  plaintiff  liable.    This  judgment  was  rendered 
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upon  notice  to  and  appearance  by  defendants,  was 
approved  and  consented  to  by  the  defendants,  and  they 
ai*e  bound  by  it ;  as  to  them  it  is  res  adjvdicata  that  not- 
withstanding their  said  release  plaintiff  was  still  liable 
for  said  deficiency,  and  they  cannot  now  show  the  con- 
ti'ary  for  the  purpose  of  relieving  themselves  from  liability 
(Kip  V.  Brigliam,  6  Johns.  158  ;  Eanitski  v.  Meyer,  49  N. 
y.  571). 

II.  Even  if  the  said  judgment  had  not  made  the  mat- 
ter res  adjudicata^  defendants  would  have  shown  no 
defense,  because  their  said  release  did  not  have  the  effect 
of  relieving  plaintiff  from  liability  to  the  mortgagee  on 
his  original  obligation  ;  for  (a.)  The  stipulation  and  release 
were  made  after  plaintiff  was  in  default  in  said  action, 
and  after  plaintiff's  rights  therein  were  fixed  as  against 
this  plaintiff.  It  was  matter  occurring  subsequent  to  the 
accruing  of  such  right.  (6.)  Plaintiff  would  have  been 
liable  to  the  mortgagee  if  defendants  had  not  been  parties 
to  the  foreclosure  action,  and  hence,  the  release  of  defend- 
ants from  claim  therein  did  not  release  plaintiff  (Cornstalk 
V.  Drohan,  71  N.  Y.  7 ;  CampbeU  r.  Smith,  71  Jft.  26). 
(c.)  The  judgment  in  the  foreclosure  action  reserved  the 
right  of  mortgagee  against  plaintiff,  and  hence,  plaintiff 
was  not  released  (Morgan  v.  Smith,  70  N,  Y.  545  ;  Palmer 
r.  Purdy,  83  16.  1-14).  (d.)  The  release  of  defendants  was 
one  releasing  two  of  several  joint  debtors  and  reserving 
rights  against  the  others,  and  under  the  statute  in  such 
cases  provided  did  not  have  the  effect  of  releasing  the 
other  joint  debtors  (Irvine  r.  Wood,  56  N,  F.  635  ;  Ban- 
croft V.  Winspear,  44  Barh,  209  ;  Morgan  v.  Smith,  70  J\'. 
Y.  537). 

BytheCoi?rt. — Sedgwick,  Ch.  J. — The  plaintiff  mort- 
gaged ceiHiain  real  estate  owned  by  him,  in  the  sum  of 
$8,000,  as  security  for  the  payment  of  his  bond  in  that 
sum.  One  Wiener  was  mortgagee.  Afterwards  the  plaint- 
iff conveyed  the  real  estate  to  the  defendants  in  this 
action.    The  defendants,  by  the  conveyance,  assumed  and 
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agreed  to  pay  the  mortgage.  Subsequently  the  premises 
were  conveyed  to  other  parties,  who  also  assumed  and 
agreed  to  pay  the  mortgage.  A  breach  of  the  conditions 
of  the  bond  having  occurred,  Weiner  began  an  action  for 
the  f oreclosm'e  of  the  mortgage,  making  parties  defend- 
ant the  present  plaintiff,  and  the  pi^sent  defendants,  and 
demanding  against  each  the  usual  judgment  for  deficiency. 
The  present  plaintiff  did  not  put  in  an  answer  or  in  any 
way  make  a  defense  in  the  foreclosure  action.  The 
present  defendant,  Zschwetzke,  interposed  an  answer 
that  he  had  been  released  from  liability  upon  his  covenant 
by  Wiener,  having  extended  to  the  mortgagor  time  for 
payment  of  the  bond  and  mortgage.  Thereupon,  the 
attorney  for  plaintiff  in  the  foreclosure,  stipulated  that 
he  would  not  apply  for  any  judgment  for  deficiency 
against  the  present  defendants,  and  the  answers  were 
withdrawn.  A  writing  produced  on  the  present  trial 
recites,  that  the  differences  between  the  present  defend- 
ants and  the  plaintiff  in  the  foreclosure  were  adjusted,  it 
being  proved  that  the  defendants  paid  $650.  The  findings 
in  the  foreclosure  action  declare  that  Wiener's  claim 
against  the  present  defendants  was  discharged.  The  fore- 
closure action  proceeded  to  judgment  directing  sale  of  the 
property,  and  that  the  present  plaintiff  pay  any  deficiency, 
which  resulted  in  there  being  final  judgment  against  the 
preseht  plaintiff  in  the  sum  of  $4,081.  This  judgment  for 
deficiency  was  assigned  to  one  Stern,  and  the  present 
plaintiff  paid  Stern  $600  to  procure  a  release  from  the 
judgment,  and  Stern  gave  such  a  release.  The  plaintiff 
now  brings  this  action  to  recover  the  amount  paid  by  him 
to  Stem. 

The  plaintiff's  cause  of  action  as  claimed  by  him,  is 
legal  in  its  nature,  for  the  breach  by  defendants  of  their 
promise  to  pay  the  mortgage  made  by  the  plaintiff.  To 
sustain  the  action,  it  is  necessary  to  show  that  the  defend- 
ants have  not  paid  in  performance  of  their  promise.  The 
fact  that  the  plaintiff  had  paid  the  mortgage  would  not 
of  itself  show  that  the  defendants  had  not  previously 
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themselves  paid  it.  The  same  consideration  applies  to 
the  payment  by  plaintiff  of  the  deficiency  judgment  If 
the  defendants  had  paid  the  mortgage,  the  only  obligation 
between  them  and  the  plaintiff  was  thereby  performed. 
The  defendants  never  promised  to  pay  any  judgment  for 
deficiency  that  might  be  entered  against  the  plaintiff.  It 
may  be  remarked  that  the  litigation  of  the  foreclosure 
action  did  not  comprise  any  adjudication  as  between  the 
present  parties,  as  to  the  defendants'  assumption  of  the 
mortgage.  The  significance  of  that  action  in  relation  to 
the  rights  founded  upon  the  assumption,  was  that  it 
liquidated  the  amount,  which  should  be  applied  in  reduc- 
tion of  the  amount  of  the  mortgage,  under  the  right  the 
parties  had  that  the  mortgagee  should  first  resort  to  the 
land  for  satisfaction  of  the  bond. 

It  is  not  necessary  to  ascertain  how  a  plaintiff  in  such 
an  action  is  to  prove  a  breach  of  the  agreement.  For  the 
defendants  substantially  defend  by  setting  up  that  in 
equity  the  defendants  were  the  principal  debtors  to  the 
mortgagee,  and  that  the  plaintiff  was  but  a  surety  for 
them,  and  that  they  extinguished  the  demand  of  the 
mortgagee  against  themselves,  so  as  to  extinguish  any 
demand  against  the  plaintiff,  their  surety. 

To  sustain  this  defense,  the  defedants  proved  that  in 
the  foreclosure  action  they  interposed  a  defense,  and  that 
upon  payment  by  them  of  $«50  and  the  withdrawal  of 
their  answer,  the  differences  between  them  and  the  mort- 
gagee, the  plaintiff  in  the  foreclosure  action,  were 
adjusted,  and  the  claim  against  them  discharged.  When 
the  principals'  liability  ceased,  the  plaintiff's  liability  as 
surety  ceased.  Calvo  v.  Davies  (73  N.  Y.  211),  decides 
one  form  of  such  a  question,  and  it  is  unnecessaiy  to  add 
further  authorities.  From  the  time  of  this  discharge,  the 
mortgagee  was  bound  to  respect  the  rights  of  the  plaintiff 
as  surety.  He  ceased  to  have  any  right  of  action  against 
the  plaintiff,  and  the  plaintiff  ceased  to  be  liable  (Grow  v. 
Gai'lock,  97  N.   Y.  81 ;  Hubbell  v.  Carpenter,    6  Barb. 
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520 ;  Delaplaine  v.  Hitchcock,  4  Edw.  621 ;  Brown  v. 
Williams,  4  Wend.  360). 

The  fact  is,  that  the  plaintiff  paid  the  deficiency  judg- 
ment in  ignomnce  of  his  having  been  discharged.  Does 
this  make  the  defendants  liable  ?  It  does  not,  imless  there 
was  some  legal  duty  on  their  part  to  inform  the  plaintiff 
of  what  they  had  done,  and  even  then  the  action  would 

be  for  a  violation  of  that  duty.  The  plaintiff  being 
only  secondarily  liable,  would  make  him  the  party  to 
inquire  whether  the  party  primarily  liable  had  not  satis- 
fied the  claim,  if  there  were  a  duty  as  to  the  matter 
resting  on  one  or  the  other.  There  was  a  certain  presump- 
tion that  the  defendants  had  not  failed  to  exonerate  their 
surety,  the  plaintiff.  But  indeed,  it  appeared  upon  the 
record  of  the  foreclosure  proceedings  that  the  claim  had 
been  discharged.  That  fact  was  found  by  the  court. 
The  plaintiff  chose  not  to  appear,  and  not  to  examine, 
and  not  to  learn  his  rights.  It  is  hardly  doubtful  that  the 
plaintiff  was  not  fairly  dealt  with,  but  if  that  were  a  con- 
sideration pertinent  to  the  determination  of  this  case,  it 
must  also  be  considered  that  the  defendants  are  not  shown 
to  be  responsible  for  this. 

There  may  be  a  vague  thought  that  the  parties  all 
being  charged  as  defendants  in  the  foreclosure  suit,  might 
justifiably  lead  the  plaintiff  to  believe  that  during  its 
pendency,  no  change  in  the  relations  between  the  defend- 
ants would  take  place.  This  has  no  weight  in  depriving 
the  defendants  of  their  rights,  because  the  plaintiff  was 
bound  to  know,  as  matter  of  law,  that  even  after  judg- 
ment, he  retained  the  rights  of  surety. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abid  event. 

Preedman,  J.,  concurred. 
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MAX  DAMZIGER,  Appellant,  v,  JOHN  BOYD,  et  ai., 

Eespondents. 

J)6ed»^-e&n$tructum  of  deieriptiona  in — MonumenU  not  neeea»arily  etmiftiU' 
ing  eour9e$y  distancei  or  qu(mtUiei — 150  and  152  Leonard  Stred — 
dividing  line  between. 

When  there  is  anything  in  the  description  which  shows  that  the  couibcb 
and  distances  are  correct,  they  will  control,  because  the  primary  object  in 
all  cases  is  to  arrive  at  the  real  intent  of  the  parties.  Thus,  when  it  is 
apparent  on  the  face  of  the  deed  that  the  intention  was  to  convey  t 
specific  quantity  of  land,  if  the  courses  and  distances  would  include  that 
precise  quantity,  but  the  description  by  fixed  measurement  would  embrace 
more  or  less,  it  is  clear  that  the  former  should  be  followed. 

The  above  rule  applied  to  the  facts  in  this  case. 

Before  Sedgwick:,  Ch.  J.,  Van  Vorst  and  Freedman,  J  J. 

Decided  June  10,  1886. 

Appeal  by  plaintiff  from  judgment  entered  on  findings 
by  a  judge  in  an  action  of  ejection  tried  without  a  jury 
by  consent. 
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The  action  was  in  ejectment.  The  defendant  was  in 
possession  of  the  western  part  of  the  land  indicated  on 
above  diagram,  up  to  the  center  of  party- wall  "A."  The 
plaintiff  claimed  that  he  was  entitled  to  the  land  on  the 
east,  from  a  line  about  five  feet  west  of  the  center  of  party- 
wall  "A." 

The  complaint  was  dismissed  upon  the  merits. 

The  parties  claimed  title,  under  a  judgment  in  partition. 
Before  the  conveyances  to  the  parties,  the  land  was  held 
as  one  parcel.  The  exterior  lines  of  the  diagram  represent 
the  parcel  as  a  whole,  excepting  that  the  building  on  the 
rear  did  not  cover  the  whole  of  the  lot  at  the  rear,  but 
left  a  narrow  strip  two  feet  seven  inches  at  the  eastern 
side,  running  westerly  to  a  point.  This  strip  is  imma- 
terial to  the  controversy,  and  is  not  indicated  on  the 
diagram.  The  interior  lines  represent  buildings  upon  the 
parcel. 

The  plaintiff  was  entitled  to  land  in  the  parcel  lying  to 
the  east,  and  the  defendant  to  land  lying  to  the  west 
The  dispute  is  as  to  the  dividing  lines  between  the  prop- 
erties of  the  parties.  The  above  diagram  omits  any  indi- 
cation of  that  dividing  line. 

The  coinlj  below  on  dismissing  the  complaint,  deUvered 
the  following  opinion : 

Ingraham,  J. — "The  buildings  on  the  property  in 
question  were  erected  by  the  owner,  of  both  parcels 
upwards  of  thirty  years  ago.  Subsequently  an  action  for 
the  partition  of  the  premises  was  commenced  in  the 
supreme  court  and  the  property  sold  under  the  judgment 
in  that  action,  the  grantor  of  the  plaintiff  piu-chasing 
No.  152  Leonard  street,  and  James  Boyd,  through  whom 
the  defendants  claim,  purchasing  No.  150  Leonard  street. 

"  The  deed  to  James  Boyd  was  dated  April  1,  1865, 
and  was  acknowledged  and  recorded  April  3,  1865.  The 
deed  to  Peter  Pia,  through  whom  the  plaintiff  claims,  was 


400  DANZIGER  c.   BOYD. 

Opinion  of  Ikgraham,   J. 

dated  on  the  same  day,  but  was  not  acknowledged  until 
April  4,  1865,  and  was  not  recorded  until  June  16,  1S65. 

"  The  grantees  in  said  deeds  mentioned,  respectively 
took  possession  of  the  premises  purchased,  and  they  or 
their  grantees  or  devisees  have  continued  in  such  posses- 
sian  as  now  occupied  by  them,  from  the  time  of  the  deliv- 
ery of  the  deeds  down  to  the  time  of  the  trial.  Neither  of 
the  deed§  purports  to  give  the  exact  number  of  feet  of  the 
rear  line  of  the  lots  conveyed.  The  deed  to  Boyd,  which 
was  fii'st  ix^coixled,  describes  it  as  about  twenty  feet  to  a 
certain  party- wall  or  partition  now  on  said  pi-emises.  The 
party-wall,  rear  building,  is  twenty-five  feet  eleven 
inches,  w^hile  the  continuation  of  the  center  of  the  party- 
wall  of  the  front  building  would  make  the  rear  lot  nine- 
teen feet  eleven  and  one- half  inches. 

"It  appears  that  in  the  partition  suit  the  referee 
reported  that  the  premises  could  not  be  actually  parti- 
tioned because  the  pieces  of  property  know^n  as  Nos.  150 
and  154  Leonard  street  comprise  two  buildings  in  front 
and  two  buildings  in  the  rear. 

"The  report  of  sale  states  that  No.  150  Leonard  street 
was  sold  to  James  Boyd.  This  would,  of  course,  be  the 
front  and  i-ear  building,  and  the  court  directed  the  refei^ee 
to  complete  the  sale  and  execute  the  necessary  convey- 
ance to  the  purchaser,  and  in  pursuance  of  such  direction 
the  referee  executed  and  delivered  the  deed  hereinbefore 
described. 

"Taking  into  consideration  the  foregoing  facts,  it 
must  have  been. the  intention  to  convey  to  Boyd  the 
front  and  rear  buildings  known  as  No.  150,  and  tliis  is 
confirmed  by  the  undisputed  possession  of  the  premises 
for  nearly  twenty  yeai-s,  which,  while  not  sufficient  to 
give  defendants  title  by  adverse  possession,  is  strong 
evidence  of  the  construction  of  the  deeds  by  the  parties 
intei-est^d. 

"  On  the  whole  case  I  think  the  defendants  are  entitled 
to  judgment." 
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Kauffman  &  Sanders,  attorneys,  and  Lewis  Sanders, 
of  counsel  for  appellant,  argued  : — I.  If,  in  the  description 
of  the  dividing  line  of  the  premises  conveyed,  the  words, 
"and  on  a  line  in  continuation  thereof"  be  rejected  as 
surplusage,  the  descriptions,  by  measurements  and  monu- 
ments, coincide  and  supplement  each  other  and  are  in 
exact  accord  with  themselves  and  the  facts.  That  this  is 
the  rule  and  its  proper  apphcation  the  authorities  are 
unanimous  (Jackson  v.  Marsh,  6  Cow.  283  ;  Wagner  v. 
Hodge,  34  Hun,  524  :  affirmed,  98  N.  Y.  654  ;  Jackson  v. 
Clark,  7  Johns.  222 :  Peck  v.  Mallams,  10  N.  Y.  532  ; 
Bookman  v.  Kurzman,  94  lb.  272).  There  is  no  ambigu- 
ity in  the  description,  and  in  an  action  for  specific  per- 
formance a  purchaser  would  beboimd  to  take.  There 
being  nothing  to  construe,  there  could  be  no  '*  construc- 
tion "  of  the  deeds. 

n.  A  practical  construction  by  "  practical  location  "  is 
indicative  of  a  controversy  settled  by  an  agreed  location. 
A  simple  occupation  by  one  party  and  non-interference 
by  the  other  gives  title  by  possession  when  claimed 
adversely  after  twenty  years,  but  not  before.  The  decis- 
ion below  shortens  the  statute  of  limitations  of  twenty 
years  by  an  indefinite  quantity,  and  leaves  the  law  of 
adverse  possession  entirely  in  nubibtis.  The  statute 
requires  twenty  years  of  adverse  possession  ;  the  opinion 
says  any  time  short  of  twenty  years  will  give  a  title  to 
the  occupant. 

To  establish  a  practical  location,  affirmative  acts  on 
both  sides  recognizing  the  correctness  of  boundary  are 
essential.  To  call  the  negative  act  of  a  failure  to  bring 
suit  an  affirmative  act  fixing  the  boundaries  by  mutual 
agreement,  is  utterly  destructive  of  the  sense  of  the 
words.  A  title  by  practical  location  does  not  ripen  sooner 
than  that  by  adverse  possession:  '*  The  doctrine  as  to 
the  practical  location  of  a  boundary  line,  is  well  settled 
by  the  courts  ;  it  was  adopted  as  a  rule  of  repose,  with  a 
view  of  quieting  titles,  and  rests  upon  the  same  ground 
as  the  statute  in  reference  to  adverse  possession  which 
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has  continued  for  a  period  of  twenty  years  "  (Sherman  r. 
Kane,  86  N.  Y.  73).  In  the  above  case,  the  *'  practical 
location  "  was  from  1812  to  1866,  and  the  boundary  line 
D  D  was  shown  on  a  map  and  on  the  soil.  In  Baldwin 
V.  Brown  (16  N.  Y.  364),  for  "  more  than  forty  years." 
In  Jackson  v.  Bowen  (1  Caines,  368),  for  thirty  six  years. 
In  Jackson  v.  Dysling  (2  lb.  198),  for  forty  yeare.  In 
Jackson  v.  Vedder  (3  Johns.  8),  forty  years.  In  Jackson 
V.  Dieffendorf  {Id.  269),  thirty-eight  years.  In  Jackson 
V.  McCall  (10  Johns.  377),  forty-one  years.  In  Jones  v. 
Smith  (64  N.  Y.  180),  for  more  than  fifty  years.  In  the 
case  at  bar  there  has  been  no  practical  location  by  both 
parties,  or  by  one  party,  and  acquiescence  by  the-other. 
Neither  James  Boyd  nor  his  grantees  have  ever  done  any- 
thing to  locate  a  boundary  ;  they  have  by  their  tenante, 
simply  occupied  the  rear  building  to  the  party -wall,  claim- 
ing adversely.  James  Boyd  did  not  put  up  the  party- 
wall,  nor  was  it  put  up  by  Anthony  Crown,  the  owner  of 
both  lots,  as  a  boundary  line  between  the  lots  ;  first,  it 
was  not  as  matter  of  fact  such  boundary ;  second,  the 
front  party- wall  already  marked  the  actual  boundary; 
third,  there  would  have  then  been  two  boundaries,  irrec- 
oncilable ;  fourth,  it  would  have  impaired  the  sale  of 
his  property.  The  rear  building  is  an  accident,  and 
defendants  occupation  mere  adverse  possession. 

III.  The  rule  that  monuments  control  distances  is  sub- 
ject to  two  qualifications  :  1st,  the  monuments  must  be 
natural,  not  artificial ;  2d,  the  quantity  must  be  subordi- 
nate to  the  description,  ' '  but  when  it  appears  from  the 
designation  of  quantity  or  other  elements  of  description 
that  the  courses  and  distances  from  a  fixed  and  deter- 
mined line  were  intended  to  control  monuments,  then  the 
latter  shall  be  disregarded  "  (Higinbotham  v.  Stoddard, 
72  N.  Y.  99).  It  is  clear  that  a  lot  twenty-four  feet  six 
inches  by *ninety-one  feet,  was  intended  to  be  conveyed ; 
that  quantity  was  the  primary  consideration.  No.  152 
Leonard  street  would  mean  a  full  lot  without  accompany- 
ing qualification-     ^*  The  rule  applies  with  less  force  to 
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monuments  which  are  artificial  than  to  natural  and  per- 
manent objects ;  and  when  there  is  anything  in  the 
description  which  shows  that  the  courses  and  distances 
are  right  in  themselves,  they  will  prevail,  because  the 
primary  object  is  to  carry  out  the  intention  of  the  par- 
ties "  (Higinbotham  v.  Stoddai'd,  supra).  Here  the  inten- 
tion of  the  parties  was  plain,  as  expressed  in  both  the 
deeds,  the  one  to  James  Boyd,  the  other  to  Peter  Pia. 
Peter  Pia  was  to  get  No.  152  Leonard  street,  as  it 
appeared  in  front — a  full  lot,  a  parallelogram.  That  the 
party -waU  of  the  rear  building  is  not  in  line  with  that  of 
the  front  building,  neither  alters  the  intention,  nor 
defeats  the  description.  Tear  down  the  rear  building, 
which  finds  no  mention  in  the  deeds,  and  which  does  not 
square  with  either  Leonard  or  Centre  streets,  and  there 
is  no  difficulty  in  running  the  lines  both  by  distance  and 
monument  named  in  each  deed— the  Hues  running  by  dis- 
tance as  well  as  by  call  through  the  center  of  the  party- 
wall  of  the  buildings  fronting  on  Leonard  street. 

IV.  Defendants  cited  below  the  following  authorities, 
besides  some  already  noticed  :  Powers  v.  Hill,  19  Johns. 
452  ;  Drew  v.  Swift,  46  K  Y.  204  ;  Robinson-  v.  Kine,  70 
Ih.  147 ;  Avery  t;.  Empire  Co.,  82  76.  582  ;  adverse  posses- 
sion from  1830  to  1874.  None  of  these  sustain  the  posi- 
tion of  the  defendants,  but,  on  the  contrary,  show  that  a 
practical  location  and  its  duration,  and  surplusage  in 
description,  are  as  contended  for  by  appellant. 

Tovmsend  &  Mahdriy  attorneys,  and  of  counsel  for 
respondents,  argued : — I.  The  construction  of  the  buildings 
on  both  premises,  and  their  occupation  ever  since  their 
erection,  show  a  practical  and  actual  location  of  the 
boundary  line  between  the  rear  buildings. 

H.  The  descriptions  given  in  the  deeds  give  a  monu- 
mental point  for  the  location  of  the  boundary  line  between 
the  premises  150  and  152.  (a.)  They  started  from  a  point 
on  the  rear  line  at  or  opposite  to  the  center  of  a  party-wall 
or  partition,  and  it  is  perfectly  evident  that  the  party- wall 
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referred  to  was  that  between  the  rear  buildiogs.  (6.)  The 
line  of  division  which  runs  through  a  party- wall  must  have 
been  the  line  running  through  the  party- wall  between  the 
rear  buildings,  for  the  reasons  not  only  that  this  was  the 
party- wall  upon  or  immediately  contiguous  to  the  rear 
line,  but  certainly  because  it  was  necessary  to  find  a  party- 
wall  so  located  that,  after  the  dividing  line  had  passed 
through  it,  such  line  will  have  a  continuation  before  reach- 
ing the  southerly  side  of  Leonard  street.  This  certainly 
designates  the  party-wall  between  the  rear  buildings  as  the 
one  intended,  for  the  front  buildings  stood  on  the  veiy 
line  of  Leonard  street,  and  it  follows,  as  a  mathematical 
demonstration,  that  there  could  be  no  continuation  of  any 
Ime  to  reach  Leonard  street  after  it  had  passed  through 
the  center  of  the  party- wall  between  the  front  buildings. 
It  would  end  as  soon  as  it  had  passed  through  this  wall, 
without  any  continuation,  as  is  required  by  the  descrip- 
tion in  the  deed,  (c.)  It  would  be  simply  ridiculous  to 
claim  that  the  party-wall  through  which  the  division  line 
was  nm  was  that  between  the  front  buildings,  for  the 
reasons  above  stated,  and  for  the  further  reason  that  this 
wall  did  not  correspond  even  in  location  to  any  distance 
given  for  the  dividing  hne.  In  fact,  as  to  location  by  dis- 
tances (if  " about*'  is  to  be  considered  as  thus  locating), 
neither  the  wall  between  the  rear  or  the  front  building 
was  on  line. 

in.  As  to  description  of  premises,  (a.)  "Where  the 
descriptions  in  a  deed  several  particulars,  all  of  which  are 
necessary  to  ascertain  the  land  to  be  conveyed,  nothing  but 
what  will  correspond  with  all  these  particulars  can  pass  by 
the  grant ;  but  if  there  be  certain  particulars  sufficiently 
ascertained  to  locate  the  land,  the  additional,  false  or  mis- 
taken particulars  may  be  rejected  "  (Hathaway  r.  Power,  6 
Hall,  543 ;  Wendall  v.  People,  8  Wend.  189  ;  Loomis  v. 
Jackson,  19  Johns.  452).  (6.)  "  It  is  a  settled  rule  that  a 
conveyance  is  to  be  construed  in  reference  to  its  distinct 
and  visible  locative  calls  as  marked  or  appearing  upon  the 
land  in  preference  to  quantity,  course,  distance,  map  or 
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anything  else "  (Van  Wyck  v.  Wright,  18  We7id.  167). 
(c.)  "  It  is  a  rule  of  construction  as  to  the  description  of 
premises  in  a  deed  that  what  is  most  material'  and  most 
certain  shall  control  that  which  is  less  material  and  less 
certain ;  courses  and  distances  yield  to  natural,  visible  and 
ascertained  objects"  (Doe  v.  Thompson,  5  Cow.  371).  {d.) 
"  Permanent  and  visible  monimient  referred  to  in  a  deed 
will  control  course,  distance  and  quantity"  (Drew  v. 
Swift,  46  N.  F.  204).  (e.)  *^  A  conveyance  is  to  be  con- 
strued in  reference  to  its  visible  locative  calls,  as  marked 
or  appearing  upon  the  land  in  preference  to  quantity, 
course  or  distance,  and  any  particular  may  be  rejected  if 
inconsistent  with  the  other  part  of  the  description,  and 
sufficient  remains  to  locate  the  land  intended  to  be  con* 
veyed"  (Robinson  v.  Kirns,  70  N.  Y.  147).  (/.)  ''The 
long  established  rules  in  reference  to  the  construction  of 
descriptions  contained  in  conveyances  require  courts  to 
adopt  such  an  interpretation  thereof  as  shall  give  effect  to 
the  instrument,  according  to  the  intentions  of  the  parties 
if  that  is  discoverable  from  legitimate  sources  of  informa- 
tion "  (Bookman  v.  Kurzman,  94  N.  F.  272 ;  72  N.  Y. 
96  ;  17  Johns.  29  ;  3  Band.  44^-49  ;  13  N.  Y.  669  ;  3  KeyeSy 
516  ;  32  N.  Y.  661 ;  16  Wend.  286). 

IV.  As  to  practical  location,  (a.)  ''Practical  location 
and  long  acquiescence  in  a  boundary  line  are  conclusive, 
not  upon  the  ground  that  they  are  evidence  of  a  parol 
agreement  estabUshing  the  line,  but  because  they  are  of 
themselves  proof  that  the  location  is  correct  and  of  so 
controUing  a  nature  as  to  preclude  evidence  to  the  con- 
trary" (Baldwin  v.  Brown,  16  iV.  Y.  359).  (6.)  "Where 
there  has  been  a  practical  location  of  the  dividing  hne 
between  the  lands  of  adjoining  owners,  and  a  long 
acquiescence  therein,  the  line  so  estabUshed  will  not  be 
disturbed"  (Avery  v.  Empire  Woolen  Co.,  82  N.  Y.  582). 
"Twenty  years  is  not  essential.  The  time  is  not  so 
important,  if  the  proof  be  clear"  (Decker  v.  Hauer,  4  Alb. 
L.  J.  316;  Brace  v.  Beckworth,  6  Id.  41).  (c.)  "A 
practical  location  of  the  boundary  line  between  two  lots, 
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and  an  acquiescence  by  the  adjoining  owners,  is  condu- 
sive  upon  them  and  their  successors  in  interest "  (Shermaa 
r.  Kane,  86  N.  Y.  67). 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  common 
source  of  title  was  one  Crown.  After  his  death  and  in 
an  action  of  partition  between  persons  claiming  under 
him  bj  inheritance  or  by  his  will,  part  of  the  real  estate 
indicated  by  the  accompanying  diagram,  was  conveyed  to 
the  plaintiff  and  part  to  the  defendant.  It  is  evident 
from  the  case,  that  the  intention  of  the  two  deeds  that 
will  be  construed  was  to  give  to  the  plaintiff  all  east- 
wardly  of  a  dividing  line  between  the  premises  of  both 
parties  as  they  were  intended  to  be  conveyed,  and  to  the 
defendant  all  westwardly  of  that  line.  The  controversy 
will  be  determined  by  placing  that  line  according  to  the 
proper  construction  of  the  two  deeds.  The  exterior  lines 
of  the  plot  comprising  the  two  pieces,  indicate  the  real 
estate  as  it  was  held  before  the  conveyances.  And  the 
measurements  are  those  given  by  the  conveyances.  The 
dividing  line  which  runs  about  south  from  Leonard  street, 
is  not  indicated  on  the  diagram. 

The  description  in  the  conveyance  of  the  referee  in 
partition,  of  the  piece  which  the  plaintiff  afterwards 
acquired,  is  as  follows  :  Beginning  at  a  point  on  the  south- 
westerly side  of  Leonard  street,  distant  ninety  feet,  three 
inches,  more  or  less  from  the  south-easterly  comer  of 
Leonard  and  Centre  streets,  running  thence  south-east- 
erly along  Leonard  street  twenty-four  feet,  four  inches, 
thence  south-westerly  parallel  with  Centre  street  ninety- 
one  feet,  eight  inches,  thence  north-westerly  parallel  with 
Leonard  street  twenty -four feet ^  or  thereabout^  to  or  oppo- 
site to  the  centre  of  a  party-wall  or  partition,  and  thence 
north  -easterly  through  the  centre  of  the  said  party-wall  or 
partition  and  on  a  line  in  continuation  thereof  ninety-one 
feety  or  thereabout  j  to  the  south-westerly  side  of'  Leonard 
street^  the  place  of  beginning. 

The  description  in  the  referee's  deed  to  defendant's  land. 
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is  :  Beginning  at  a  point  an  the  south-westerly  side  of 
Leonard  street,  distant  forty  feet  south-  easterly  from  the 
south-easterly  comer  of  Leonard  and  Centre  streets,  run- 
ning thence  south-westerly  parallel  with  Centre  street 
fifty-seven  feet  and  six  inches,  thence  south-easterly  par- 
allel with  Leonard  street  thirty  feet,  three  inches ;  thence 
south-westerly  parallel  with  Centre  street  thirty- two  feet 
and  six  inches ;  thence  south-easterly  and  parallel  with 
Leonard  street  about  twenty  feet  to  or  opposite  to  the  center 
of  a  party-wall  or  partition  now  on  said  premises^  thence 
north-easterly  through  the  center  of  said  party-wall  or 
partition  and  on  a  line  in  continuation  thereof  parallel 
with  Centre  street  ninety  feet,  six  inches,  or  thereabout,  to 
the  south-westerly  side  of  Leonard  street,  aforesaid  fifty 
feet,  three  inches  more  or  less  to  the  point  or  place  of 
beginning. 

The  words  in  italics,  are  the  only  words  in  the  two 
deeds  that  specifically  touch  the  matter  of  the  dividing 
line  that  has  been  mentioned. 

A  deed  of  conveyance  of  real  estate  operates  through 
its  granting  and  conveying  parts  as  an  actual  delivery  of 
land  from  grantor  to  grantee,  of  which  the  parties  to  the 
deed  give  an  account  or  description  in  the  words  of  the 
deed.  In  construing  the  deed,  the  land  is  viewed  as  it  is 
in  fact,  and  the  question  is,  what  has  the  grantor  deliv- 
ered, if  the  terms  of  the  deed  are  considered  altogether  ? 

It  has  been  assumed  that  the  easterly  line  of  defend- 
ant's land,  and  the  westerly  Kne  of  plaintiff's,  were  meant 
to  be  coincident.  Such  was  the  fact,  excepting  that  the 
lengths  were  differently  described.  In  the  plaintiff's 
deed,  so  to  call  it,  the  line  was  described  as  in  length 
ninety-one  feet,  or  thereabout.  In  the  defendant's  it  was 
ninety  feet  six  inches,  or  thereabout.  This  would  only 
show,  disregarding  the  word  "thereabout,"  that  plaint- 
iff's line  continued  six  inches  southwardly  beyond  defend- 
ant's line,  as  the  north  ends  of  both  lines  were  at  Leonard 
street.  This  prolongation  is  not  material  to  the  contro- 
versy. 
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The  line  or  lines  in  dispute  must  be  held  to  be  straight 
lines.  In  the  defendant's  deed  it  is  said  to  be  paralld  with 
Centre  street,  which  runs  in  a  straight  unbroken  Une. 
There  is  nothing  to  indicate  a  curved  line,  or  one  com- 
posed of  two  or  more  lines,  forming  angles.  It  is  further 
clear,  that  the  end  of  the  dividing  line  at  Leonard  street 
is  ninety  feet  three  inches  from  the  south-easterly  corner 
of  Leonard  and  Centre  streets,  because  the  next  course 
from  that  end  of  the  line,  and  to  the  place  of  banning, 
is  said  to  be  fifty  feet  three  inches  along  Leonard  street  to 
the  place  of  beginning,  which  the  description  begins  by 
stating  to  be  on  Leonard  street  forty  feet  from  the  comer 
of  Leonard  and  Centre  streets.  The  end  of  the  line  in 
dispute  is  therefore  the  center  of  the  party- wall,  marked 
•'  B  "  on  the  diagram.  It  is  found,  moreover,  that  plaint- 
ifFs  land  begins  at  the  center  of  this  party- wall,  for  the 
description  begins  at  a  point  distant  ninety  feet  three 
inches,  more  or  less,  from  the  comer  of  Leonard  and 
Centre  streets  referred  to. 

Again,  by  tjie  defendant's  deed,  the  course,  from  which 
the  disputed  line  begins  to  run,  is  parallel  to  Leonard 
sti^eet,  and  is  about  twenty  feet.  Both  the  surveys,  made 
for  the  parties  respectively,  show  that  this  twenty  feet 
ends  at  about  ninety  feet  three  inches  from  Centre  street, 
or  the  same  distance  that  defendant's  land  extends  from 
Centre  street  on  Leonard  street  at  the  party-wall  "B.'' 
If  there  were  no  words  in  the  deed  to  the  contrary,  the 
inference  would  be  inevitable,  that  the  eastern  boundary 
would  be  a  straight  line  drawn  between  the  two  points, 
each  ninety  feet  three  inches  from  Centre  street.  This 
straight  line  would  go  through  the  center  of  the  party- 
wall '^B." 

It  is,  however,  argued,  that  the  words  of  the  deed  nec- 
essarily call  for  the  extension  of  the  twenty  feet  course  to 
the  center  of  party- wall  *^  A."  The  words  and  "Thence 
south-easterly,  and  parallel  with  Leonard  street  about 
twenty  feet  to  or  opposite  to  the  center  of  a  party- wall  or 
partition  now  on  said  premises." 
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The  rule  is  invoked  that  a  visible  monument  referred 
to  will  control  com-ses,  distances  and  quantities  (Drew  v. 
Swift,  46  N.  Y.  204).  The  course  is  intended  to  go  to  the 
monument,  and  the  incorrect  statement  of  the  length  of 
the  course  yields  to  the  fact  that  it  runs  to  the  monument. 
The  ground  of  this  rule  and  its  proper  application  appear 
in  the  opinion  in  Baldwin  v.  Brown  (16  N,  Y.  359).  *'  The 
reason  is  that  mistakes  are  deemed  more  likely  to  occur 
with  respect  to  courses  and  distances  than  in  regard  to 
objects  which  are  visible  and  permanent.  This,  however, 
is  by  no  means  an  inflexible  rule.  When  there  is  any- 
thing in  the  description  which  shows  that  the  courses  and 
distances  are  right,  they  will,  of  course,  control,  because 
the  primary  object  in  all  cases  is  to  arrive  at  the  real 
intent  of  the  parties.  For  instance,  when  it  is  apparent 
upon  the  face  of  the  deed  that  the  intention  was  to  con- 
vey a  specific  quantity  of  land,  if  the  courses  and  distances 
given  would  include  that  precise  quantity,  but  the  descrip- 
tion by  fixed  monuments  would  embrace  more  or  less,  it 
is  clear  that  the  former  should  be  followed.  To  do  other- 
wise would  be  to  defeat  the  plain  intent  of  the  parties." 
This  was  approved  in  Higinbotham  v.  Stoddard  (72  N.  Y. 
94),  and  in  Brookman  v.  Kurzman  (94  lb.  272).  In  the 
last  case  it  was  said  :  "  In  giving  effect  to  such  intention, 
it  is  also  their  duty  to  reject  false  or  mistaken  particulars 
provided  there  be  enough  of  the  description  remaining  to 
enable  the  land  intended  to  be  conveyed  to  be  located 
(Hathaway  v.  Power,  6  iKK,  453  ;  Wendell  v.  People,  5 
Wend.  189 ;  Loomis  v.  Jackson,  19  John.  449).  It  was 
said  in  Robinson  v.  Kime  (70  N.  Y.  147),  that  a  convey- 
ance is  to  be  construed  in  reference  to  its  visible  locative 
calls,  as  appearing  upon  the  land  ....  and  any  particu- 
lar may  be  rejected  if  inconsistent  with  other  parts  of  the 
description  and  sufficient  remains  to  locate  the  land 
intended  to  be  conveyed.  The  rule  that  a  monument 
controls  other  positions  of  the  description  in  a  deed  is  not 
inflexible ;  when  the  monument  is  repugnant  to  another 
of  like  character,  or  a  map  gives  other  results,  the  truth 
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is  to  be  ascertained  from  all  the  facts  of  the  case  (Town- 
send  V.  Hayat,  51  N.  Y.  656  ;  Higinbothana  v.  Stoddard, 
72  lb,  94)."  The  principle  is  again  recognized  in  Hussner 
V.  Brooklyn  City  Eailroad  Co.  (96  N.  Y.  18) ;  Mott  v. 
Mott  (68  N.  F.  246),  and  the  cases  cited  there. 

That  the  party-wall,  to  which  or  opposite  to  which  the 
line  of  twenty  feet  is  said  to  run,  is  the  party-wall  "  A," 
seems  to  be  clear.  The  use  of  the  alternative  refers  to 
the  fact  that  there  was  doubt  whether  the  party- wall  ran 
quite  to  the  rear  Une  of  the  lots.  The  phrase  is  appUcable 
to  party- wall  "A,''  but  not  *'  B,"  for  that  reason. 

In  considering  whether  the  course  or  the  party-wall 
A  "  controls,  it  must  be  noticed  that  the  party-wall  is 
distant  from  the  last  point  of  departure  twenty-flve  feet, 
nine  and  a  half  inches.  This  is  a  difference  from  the 
course  of  twenty  feet,  more  or  less,  of  great  importance 
and  not  likely  to  occur  from  imperfect  surveying.  The 
words  * '  more  or  less  "  are  not  to  be  taken  to  intend  to 
comprize  such  a  possible  mistake.  These  words  are  not 
meant  to  convey  an  indefinite  quantity.  They  are  a 
guard  against  inaccuracy  (Brady  v.  Hennion,  8  Bosw. 
528).  It  would  be  one  consequence  of  extending  the  line 
to  twenty-five  feet  and  more,  that  the  next  or  disputed 
line,  would  end  at  a  point  on  Leonard  street,  that  would 
give  the  defendant  five  more  feet  there,  than  it  is  cer- 
tain the  deed  intended  to  give. 

The  description  in  the  defendant's  deed  will  not  allow 
the  disputed  line  to  run  in  this  way.  That  line  is  claimed 
to  run  parallel  to  Centre  street,  and  through  the  center  of 
party- wall  * '  A "  and  on  a  continuation  of  that  center- 
line,  but  it  is  made  to  end  at  ninety  feet  three  inches  from 
the  corner  of  Centre  and  Leonard  street.  If  it  does  so 
end  and  if  it  be  a  straight  line,  beginning  at  the  center  of 
party- wall  *^A"it  will  be  a  diagonal  line,  leaving  the 
party-wall  "A"  at  a  short  distance  from  the  point  of 
beginning,  running  through  an  aUeyway  on  Leonard 
street,  cutting  through  beams  above  that  aUey  and  enter- 
ing party- wall  *  ^  B  "  at  a  short  distance  from  Leonaid 
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street.  No  conceivable  state  of  facts  would  present  a 
motive  for  a  division  of  this  kind,  which,  if  by  chance  it 
had  been  made  at  a  former  time,  would  have  brought 
about  a  re-arrangement  for  convenience  of  occupation  and 
of  sale,  that  would  have  been  settled  in  the  partition 
action. 

Running  the  Une  as  proposed  by  plaintiff  would  give 
to  him  possession  of  the  whole  of  party-wall  ^' A."  And 
of  a  part  of  defendant's  house,  indicated  along  its  beams 
by  no  supporting  partition.  Yet  if  it  be  run  as  proposed 
by  defendant  it  will  give  him  the  whole  of  party- wall 
"B'^and  a  part  of  plaintiff 's  house  on  Leonard  street. 
Such  a  division  would  be  eccentric  and  inconvenient,  but 
not  so  eccentric  and  inconvenient  as  would  be  the  division 
made  by  nmning  the  diagonal  hue,  that  has  been 
imagmed. 

All  the  inferences  that  have  been  drawn  from  the 
terms  of  defendant's  deed  would  be  repeated  in  an  analysis 
of  the  description  of  plaintiff's  deed. 

The  difficulty  is  solved  and  the  incoherent  made 
coherent  by  holding  that  the  following  are  the  dominant 
certainties  of  the  conveyances :  On  Leonard  street  the 
dividing  point  is  the  center  of  party-wall  ^'  B,"  ninety  feet 
three  inches  east  from  the  comer  of  Centre  street  and 
Leonard  street.  The  dividing  line  runs  southwardly 
from  that  point  and  parallel  with  Centre  street  ninety 
feet  six  inches,  or  ninety-one  feet  or  thereabout,  until  it 
meets  the  rear  line  of  defendant's  premises.  •  The  result  is, 
that  rear  Une  is  found  to  be  twenty  feet  long  more  or  less, 
as  given  in  defendant's  deed.  If  these  things  are  certain, 
then  the  deed  as  a  whole  does  not  give  the  defendant  to 
party -wall  *'A."  It  is  certain  that  the  words  ^Ho  or 
opposite  to "  the  party- wall  is  a  mistake  in  the  descrip- 
tion of  the  line  of  twenty  feet,  and  not  the  reverse.  The 
former  is  to  be  rejected  and  not  the  latter.  The  cases 
that  have  been  cited  say,  in  substance,  that  when  no 
other  parts  of  the  description  should  be  considered,  then 
simply  as  between  the  statement  of  a  length  of  a  Une  and 
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of  the  fact  that  such  line  runs  to  a  monument,  the  latter 
is  to  he  deemed  the  more  certain  evidence  of  the  intention, 
but  that  other  parts  of  the  description  may  show  that  the 
statement  of  length  is  the  more  certain.  If  the  parties 
were  on  the  land  and  went  over  the  lines,  it  would  be 
clear  that  a  declaration  or  supposed  perception  that  the 
point  referred  to  was  opposite  the  party-wall,  was  a  mis- 
take in  words  or  of  the  senses,  was  an  error  or  inad- 
vertence, shared  by  both  parties. 

'  Judgment  should  be  reversed,  new  trial  ordered,  with 
costs  to  abide  event. 

Van  Vorst  and  Freedkan,  JJ.,  concurred. 


THE  SEVENTH  WARD  NATIONAL  BANK,  Respond^ 
ent,  v.  the  new  YORK  ELEVATED  RAILROAD 
CO.,  Appellant. 

Corp&ratiotk — Tre$p€U», — Damagei, — Corp(tration  is  equitalU  owner  of 
real  estate  held/or  it  by  officer  under  by-laws  and  charter. — Suck 
equitable  title  can  be  conveyed  by  corporate  deed.^Owner  of  the  equU- 
aJble  title  in  possession^  may  maintain  trespass. — Corporation  itsel/ 
using  and  occupying  property^  cannot  recover  for  trespass  more  than 
nomirtal  damages^  when  the  sole  evidence  (f  damages  iscLS  to  the  general 
depreciation  {^rental  value. 

The  plaintiff  was  in  possession  of  certain  premises  claiming  title  under  a 
deed  to  it  made  by  Alfred  J.  Frazer,  the  president  of  the  Seventh  Ward 
Bank  in  the  city  of  New  York,  which  deed  was  under  the  seal  of  the 
corporation,  and  executed  and  acknowledged  as  its  act.  Frazer  derived 
his  title  by  virtue  of  his  presidency,  under  a  deed  made  to  William  Halsey 
"  President  of  said  Seventh  "Ward  Bank."  The  deed  was  made  to  Halsej, 
and  he  held  the  property  under  articles  of  association  of  the  bank,  bj 
which  its  president  was  designated  as  the  officer  to  whom  conveyances 
should  be  made  of  real  estate  belonging  to  it,  to  take,  hold  and  convey 
the  same  on  its  behalf,  which  articles  pursued  in  this  respect  the  provis- 
ions of  the  act  under  which  the  bank  was  oi^ganized. 

Held,  that  the  Seventh  Ward  Bank  by  the  conveyance  to  Halsey,  became 
the  equitable  owner  of  the  pro]>erty,  and  the  deed  by  Frazer  was  prop- 
erly executed  and  acknowledged  to  pass  that  equitable  title ;  and  the 
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plaintiff  holding  the  equitable  title,  and  being  in  possession  of  the  prop- 
erty could  maintain  an  action  of  trespass  against  persons  unlawfully 
entering  thereon. 

The  plaintiff  brought  this  action  to  recover  damages  alleged  to  result  from 
defendant's  acts  in  erecting,  repairing,  and  maintaining  in  and  on  the 
sidewalk,  and  the  street  upon  which  the  plaintiff's  property  abutted,  cer- 
tain structures,  and  running  railway  trains  thereon,  whereby,  among 
other  things  plaintiff's  light  was  darkened,  free  circulation  of  air,  venti- 
lation, and  access  from  the  street  were  obstructed,  and  its  premises  ren- 
dered damp  and  dark,  and  subjected  to  loud  noise,  stench,  smoke,  gas,  etc. 
It  appeared  that  plaintiff  itself  rented  and  occupied  the  premises  after 
the  acts  complained  of  up  to  May  1,  1882,  in  the  same  manner  as 
they  had  befora  There  was  no  evidence  that  any  additional  expense 
was  caused  either  in  the  management  or  carrying  on  of  plaintiff's  busi- 
ness, or  in  any  other  way,  nor  was  there  any  as  to  the  rental  value  of  the 
easement  by  itself ;  but  there  was  evidence  as  to  the  depreciation  in  the 
rental  value  of  the  whole  property.  The  trial  judge  was  requested  to 
charge  that  the  plaintiff  was  not  entitled  to  recover  any  rental  value 
prior  to  May  1,  1882,  which  request  was  refused. 

Beldf  error. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  June  14,  1886. 

Appeal  from  judgment  entered  on  verdict  of  jm-y. 
The  facts  appear  in  the  opinion. 

Davies  &  RapallOy  attorneys,  and  Julien  T.  DavieSj 
of  counsel  for  appellant. 

Edward  B.  CowleSy  attorney,  and  of  counsel  for 
respondent. 

By  the  Court. — Ingraham,  J. — The  appellant  pre- 
sents but  two  groimds  for  the  reversal  of  the  judgment 
appealed  from. 

First,  that  the  evidence  failed  to  show  a  good  title  in 
plaintiff  to  the  premises  No.  2M  Pearl  street,  being  a  por- 
tion of  the  premises  described  in  the  complaint. 

It  appears  that  this  property  belonged  to  a  banking 
corporation  known  as  "The  President,  Directors  and 
Company  of  the  Seventh  Ward  Bank,"  whose  charter 
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expired  on  January  1,  1863.  Just  prior  thereto,  a  baiik- 
ing  corporation  was  formed  under  the  general  banking 
law  to  take  the  place  of  the  said  corporation,  known  as 
the  "  Seventh  Ward  Bank."  By  the  articles  of  associa- 
tion, the  president  of  the  said  Seventh  Ward  Bank  was 
indicated  as  the  officer  to  whom  should  be  made  convey- 
ances of  real  estate  belonging  to  the  corporation,  to  take, 
hold  and  convey  the  same  on  behalf  of  the  corporation. 
In  pursuance  of  this  provision  the  real  estate  in  question 
which  had  been  owned  by  the  former  corporation,  and 
had  been  used  by  it  for  a  banking  house,  was  conveyed 
to  **  William  Halsey,  president  of  the  said  Seventh  Ward 
Bank." 

The  said  Seventh  Ward  Bank  was  organized  under 
chapter  200  of  the  Laws  of  1838,  and  by  section  24  of  this 
act  it  was  provided  that  '*all  conveyances  of  such  real 
estate  shall  bs  made  to  the  president,  or  such  other  officer 
as  shall  be  indicated  for  that  purpose  in  the  ai-ticles  of 
Eissociation,  and  which  president  or  officer,  and  his  suc- 
cessors, from  time  to  time,  may  sell,  assign,  and  convey 
the  same  free  from  any  claim  thereof  against  any  of  the 
shareholders  or  any  persons  claiming  under  them." 

On  this  conveyance  to  Halsey,  I  think  it  clear  that  the 
bank  became  the  equitable  owner  of  the  property ;  the 
legal  title  being  in  the  president  of  the  bank. 

A  deed  was  executed  whereby  "  Alfred  S.  Frazer,  the 
president  of  the  Seventh  Ward  Bank  in  the  city  of  Kew 
York,  party  of  the  first  part,"  conveyed  to  the  plaintiff 
the  property  in  question.  That  conveyance  was  properly 
executed  and  acknowledged  as  an  act  of  the  corporation 
and  the  seal  of  the  corpoi-ation  affixed. 

The  corporation  being  the  equitable  owner  of  the 
premises,  I  think  this  deed  w^as  sufficient  to  convey  the 
equitable  title  of  the  property  to  the  plaintiff,  and  the 
plaintiff  thus  became  the  equitable  owner  of  the  premises. 
The  deed  being  executed  by  the  bank,  and  properly 
acknowledged  as  an  act  of  the  bank,  was  admissible  in 
evidence,  and  the  plaintiff  in  the  action  being  the  equitable 
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owner  of  the  premises,  and  being  in  possession,  could 
maintain  an  action  for  trespass. 

Tlie  second  objection  taken  by  the  appellant  is  that  the 
court  allowed  the  plaintiff  to  recover  for  the  depreciation 
of  the  rental  value  of  the  premises  caused  by  the  main- 
tenance of  the  Elevated  Railroad  structure,  and  operation 
of  the  road  from  August.26,  1878,  to  May  1,  1882,  during 
which  period  the  plaintiff  occupied  the  premises  for  its 
banking  business. 

The  only  evidence  of  damage  caused  by  the  structure 
complained  of  was  the  decrease  in  the  rental  value  of  the 
premises.  The.  court  charged  the  jury  that  * '  The  ques- 
tion was  whether  the  Elevated  Eailroad  was  indebted  to 
the  plaintiff,  who  is  the  owner  of  the  premises  in  Pearl 
street,  for  rent  for  defendant's  use  and  occupation  of  that 
easement  for  a  certain  period  of  time,"  and  at  the  end  of 
the  charge  the  learned  judge  said,  *^  Whatever  it  (defend- 
ant) takes  from  him  (plaintiff)  in  impairment  of  his 
easement,  is  what  it  gets  for  itself,  and  for  what  it  gets 
for  itself,  if  it  does  get  it  and  it  uses  it,  it  is  bound  to  pay 
rent  in  this  action." 

By  the  thirty-first  request  the  defendant  asked  the 
court  to  charge  that  *Hhe  plaintiff  is  entitled  to  recover 
no  rental  value  of  the  premises  described  in  the  complaint, 
prior  to  the  first  of  May,  1882,  for  the  reason  that  during 
that  period  it  occupied  the  premises  in  question  itself  and 
suffered  no  pecuniary  loss  or  damage, "  which  the  comt 
refused  to  charge,  and  to  which  the  defendant  excepted. 

Plaintiff  was  a  corporation  and  the  action  was  in  tort, 
for  the  damage  done  to  plaintiff's  property  by  reason  of 
fhe  unlawful  acts  of  the  defendant  in  appropriating  and 
using  plaintiflf's  property  in  Pearl  street,  and  interfering 
with  the  plaintiff's  easement  in  said  street.  There  was 
no  allegation  that  the  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  defendant,  but  it  is  alleged 
in  the  complaint  that  the  said  road  was  built  after  notice 
to  defendant  that  the  plaintiff  forbadethe  construction  of 
said  railroad  through  said  street,  and  that  it  should  hold 


416       SEVENTH  WARD  NAT.  BANK  «.  N.  T.  EL.  R.  R.  CO. 


Opinion  of  the  Cooiti  by  Ikgraham,  J. 


the  defendant  responsible  for  any  and  all  damage  which 
might  be  suffered  by  it  in  consequence  thereof. 

No  recovery  could  be  had  for  use  and  occupation  of 
plaintiff^s  easement  in  the  street.  An  action  for  use  and 
occupation  can  only  be  sustained  on  the  ground  of  a 
subsisting  tenancy  between  the  parties  (Kiersted  v.  0.  & 
A.  R.  R.  Co.,  69  iV.  r.  343.). 

It  is  well  settled  that  a  corporation  can  maintain  aa 
action  of  tort  for  damages  to  its  property  or  business,  but 
not  for  damages  to  person  or  character. 

In  the  Shoe  and  Leather  Bank  v.  Thompson  (18  Abb. 
Pr.  413),  the  presiding  justice  says  :  "  There  can  be  no 
doubt  that  a  corporation  may  maintain  an  action  for  dam- 
ages to  property  or  business  of  the  corporation,  no  matter 
in  what  way  that  injury  was  effected,  whether  by 
trespass,  by  negligence,  or  by  willful  acts  of  any  kind 
causing  damage.  The  true  rule  seems  to  be,  as  to  the 
power  of  corporations  to  maintain  actions,  that  they  may 
do  so  in  all  cases  necessary  for  the  preservation  of  their 
property  and  rights,  and  for  the  recovery  of  any  damage 
occasioned  by  the  wrongs  of  others,  but  not  for  those 
damages  to  persons  and  character  for  which  an  individual 
may  recover  unconnected  with  loss  or  injury  to  property." 

Another  principle  is  also  established,  and  that  is,  in  an 
action  for  trespass  where  there  is  no  malice  show^n,  and 
where  no  right  is  involved  beyond  a  mere  question  of 
property,  vindictive  or  exemplary  damages  should  not  be 
allowed,  and  that  the  measure  of  damages  is  a  matter  of 
law  {Sedgwick  Pleasure  qf  Damages,  chap.  18,  pp.  453, 
454.) 

Also  page  36,  where  it  is  said,  "In  all  cases  growing 
out  of  the  non-performance  of  contracts,  and  in  those  of 
infringement  of  rights  or  non-performance  of  duties, 
created  or  imposed  by  law,  in  which  there  is  no  element 
of  fraud,  willful  negligence,  or  malice,  the  compensation 
recoverable  in  damages  consists  solely  of  the  dii'ect  pecu- 
niary loss." 

It  follows,  therefore,  that  in  an  action  where  the  recov- 


SEVENTH  WARD  NAT.  BANK  v.  N.  Y.  EL.  R.  R.  CO.        417 
Opinion  of  the  Court,  by  Inoraham,  J. 

eiy  is  limited  to  the  damage  to  property  caused  by  the 
wrong  complained  of,  and  the  amount  of  such  damage 
does  not  appear,  and  there  is  no  evidence  from  which 
such  amount  can  be  ascertained,  nominal  damages  only 
can  be  awarded.  As  was  said  in  Leeds  v.  Metropolitan 
Gras  Light  Co.  (90  N.  F.  26),  **  whei^e  the  loss  is  pecuniary, 
and  is  present  and  actual  and  can  be  shown,  but  no  evi- 
dence is  given  to  show  its  extent,  or  from  which  it  can  be 
inferred,  the  jury  can  allow  nominal  damages  only." 

Applying  these  rules  to  the  case  at  bar,  it  appears  that 
this  is  a  case  in  which  vindictive  or  exemplary  damages 
cannot  be  allowed,  and  it  is  evident  that  under  the  rules 
above  stated,  plaintiff  was  entitled  to  recover  such  damage 
as  was  shown  by  the  evidence  was  actually  sustained  by 
it ;  but  if  there  was  no  evidence  showing  the  extent  of  the 
injury,  plaintiff  is  entitled  to  nominal  damages  only. 

In  this  case  the  only  evidence  of  the  damage  caused  by 
the  trespass,  between  the  time  of  the  construction  of  the 
defendant's  road  and  the  first  of  May,  1882,  is  evidence  of 
the  decrease  of  the  rental  value  of  the  property. 

In  the  case  of  an  individual  occupying  premises 
where,  by  the  evidence,  it  appears  that  a  nuisance  makes 
the  premises  disagreeable  and  uncomfortable  to  the  occu- 
pants, evidence  of  the  depreciation  of  the  rental  value 
caused  by  the  nuisance  would  be  some  evidence  of  the 
amount  of  the  damage  sustained  by  the  owner  as  show- 
ing the  extent  of  the  depreciation  of  the  value  of  the 
occupation  of  the  property,  and  this  rule  of  damage  was 
apparently  approved  in  Francis  i\  Schoellkopf  (53  N.  Y. 
152) ;  but  in  the  case  of  a  corporation,-  the  fact  that  the 
premises  occupied  by  it  for  its  business  are  made  disagree- 
able and  uncomfortable  to  its  agents  or  employees  is  of 
itself  no  evidence  of  damage  to  the  corporation,  without 
additional  evidence  that  the  fact  that  the  premises  were 
made  disagreeable  to  occupy,  caused  the  corporation 
additional  expense,  either  in  the  management  or  carrying 
on  of  its  business,  or  in  some  other  way. 

The  evidence  does  not  show  that  if  the  railroad  had 
Vol.  XXL -27 
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not  existed  in  the  street,  the  plaintiff  would  have  received 
anything  for  the  use  of  the  premises  ;  that  the  use  of  the 
premises  was  made  any  more  difficult  or  expensive  to  the 
plaintiff  in  consequence  of  the  existence  of  the  railroad ; 
or,  that  if  the  road  had  not  been  built,  the  premises 
would  have  been  used  in  any  other  or  different  way  than 
thev  were  used. 

The  fact  that  its  i-ental  value  in  the  market  had  been 
depreciated  was  no  pecuniary  loss  to  plaintiff,  so  long  as 
it  continued  to  use  the  property  for  its  own  purposes. 
It  could  make  no  possible  difference  to  the  plaintiff 
whether  the  property  was  worth,  during  the  period 
named,  $500  or  $5,000  a  year,  for  the  property  was  not 
rented. 

Nor  was  there  evidence  of  the  rental  value  of  the 
easement  occupied  by  the  defendant.  The  depreciation 
of  the  rental  value  of  the  whole  property  caused  by  the 
appropriation  of  the  easement  in  the  street  was  not 
evidence  from  which  the  jiu'y  could  ascertain  the  value  of 
the  use  of  the  easement  itself. 

I  think  it  clear,  therefore,  that  the  plaintiff  was  en- 
titled to  nominal  damages  only,  for  the  period  from 
August  26,  1S78,  to  May  1,  1882,  and  that  the  charge  of 
the  court  allowing  the  jury  to  find  for  the  plaintiff  for 
the  damage  to  the  rental  vaiue  prior  to  May  1,  1SS2,  and 
to  which  the  defendant  excepted,  was  erroneous,  and  that 
the  thirty-first  request  of  the  defendant  should  have  been 
charged  by  the  court. 

As  the  other  exceptions  that  appear  on  the  record 
were  not  pressed  by  .the  counsel  for  the  appellant  on  the 
argument,  or  in  the  brief  submitted  by  him,  they  have 
not  been  examined. 

For  the  reason  above  given  the  judgment  must  be 
revei'sed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event,  unless  the  plaintiff  stipulates  to  reduce  the  judg- 
ment to  the  amount  given  for  damages  from  May  1, 
lSv<2,  to  October  15,  1883,  when  the  property  was  sold, 
with  interest  thereon.    K  the  plaintiff  so  stipulate  the 
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judgment  as  modified  is  aflQrmed,  without  costs  of  this 
appeal. 

Sedgwick,  Ch.  J.,  concurred 


MICHAEL  NOONAN  v.  JOHN  H.  STEAHAN. 

Written  instruments, — Application  of  provisions. — As  to  its  being  a  ques- 
tion/or the  jury  to  pass  on. 

Upon  the  assignment  of  a  contract  upon  the  perfonnanoe  of  which  the 
assignor  would  be  entitled  to  receive  a  large  sum  of  money,  the  assignee, 
a  lawyer,  made  an  agreement  with  the  assignor,  whereby  the  assignee 
was  to  be  paid  '*  a  fee  of  $3,500  in  full  payment  and  satisfaction  for  his 
services  in  all  matters  and  questions  which  have  arisen  or  may  arise  in 
relation  to  said  contract"  After  performance  of  this  contract,  as  claimed 
by  the  parties  to  the  action,  an  action  was  necessary  to  be  brought  to 
recover  the  money  payable  under  it.  The  assignee  in  his  capacity  as  a 
lawyer,  conducted  the  suit  for  the  plaintiff.  The  litigation  was  long 
and  laborious,  but  was  finally  successful,  and  the  defendant  here 
(such  assignee),  received  a  large  sum  of  money.  After  that  litigation 
had  been  in  progress  a  length  of  time,  the  plaintiff  here  wrote  to 
the  defendant  here,  to  the  effect  that  a  certain  specified  sum  was 
to  bo  by  him  (such  defendant)  retained,  out  of  any  judgment  that 
might  be  recovered  in  that  action,  **  together  with  the  sum  of  If  10,000 
counsel  fee."  The  question  invoived  in  this  action  is,  whether  the 
defendant  is  entitled  to  retain  the  two  sums  of  $3,500,  and  $10,000; 
upon  this,  the  plaintiff  under  the  whole  evidence  asked  to  go  to  the 
jury  as  a  question  of  fact,  which  request  was  refused  by  the  trial  judge, 
he  holding  asmatter  of  law, that  defendant  was  entitled  to  both  services. 
A  verdict  for  defendant  was  directed. 

Held,  error ;  i\\^t  prima  faeiei\iQ  services  rendered  in  the  action  fell  within 
and  were  covered  by  the  first  agreement ;  that  it  devolved  on  the  defend- 
ant to  show  by  circumstances  outside  of  the  words  of  that  contract,  so 
that  the  jury  would  not  be  entitled  to  say  to  the  contrary,  that  such  ser- 
vices did  not  fall  within  that  agreement ;  that  he  did  not  so  show,  but 
on  the  contrary  there  was  testimony  that  would  have  supported  a  verdict 
for  plaintiff. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J* 

Decided  July  2,  1886. 


iSO  NOOXAN  «.  STRAHAN. 

■I  ^■^■^■^^^^  ■  ■  II  [■  ■ 

PlaintifTs  points. 

Plaintiff's  exception  to  a  direction  of  verdict  in  favor 
of  defendant,  ordered  to  be  heaixl  in  first  instance  at 
general  term. 

L,  Laftin  Kellogg^  attorney  and  of  counsel  for  plaint- 
iff,  argued : — I.  If  the  question  raised  in  this  case  as  to  the 
constraction  of  the  contracts  upon  the  evidence  produced,  is 
to  be  determined  by  the  court,  the  court  has  eried  in  direct- 
ing a  verdict  for  the  defendant.  It  should  have  directed 
a  verdict  for  the  plaintiff.  It  is  a  well  recognized  rule  of 
law  that  prior  contract  is  merged  in  and  superseded  by  a 
subsequent  contract  upon  the  same  subject,  which,  as  the 
last  act  of  the  parties,  must  be  held  to  contain  and  express 
their  true  meaning  and  intention  (Stow  v.  Russell,  36  111, 
18  ;  Hargrave  v.  Conroy,  19  N.  J.  Eq.  281 ;  Cheesebui^h 
V.  N.  Y.  &  Erie  EaUroad  Co.,  26  iV.  Y.  9).  This  rule 
prevails  even  when  there  is  no  intention  expressed  in  the 
latter  instrument  that  it  is  intended  as  a  substitute  of  the 
first.  Where  one  contract  has  been  made  between  two 
persons,  and  at  a  subsequent  period  another  contract  hav- 
ing reference  to  the  same  subject-matter,  but  changing 
the  relations  of  the  first  contract,  is  entered  into,  the  last 
contract  controls  or  rescinds  the  first,  though  there  be  no 
such  effect  expressed  in  the  last  contract  (Reed  v.  McGraw, 
5  Ohio^  330).  It  is  well  settled  that  in  considering 
contracts  the  acts  of  the  parties  themselves  leading  to  or 
done  in  reference  thereto,  and  the  facts  in  view  of  which 
it  was  made,  may  be  considered  (Slapenhust  v.  Wolf,  35 
Super.  Ct.  25  ;  Knapp  v.  Warner,  57  N.  Y.  668  ;  Clark  r. 
N.  Y.,  L.  &  G.  Co.,  6i  lb.  33 ;  Coyne  v.  Weaver,  Si  lb. 
380  ;  Stokes  v.  Recknagle,  38  Super.  Ct.  368).  Extrinsic 
evidence  may  show  a  new  agreement  substituted  for 
the  former  which  it  sets  aside  (2  Pars.  Contr.  554; 
Monroe  v.  Perkins,  9  Pick.  298  ;  Goss  v.  Lord  Nugent,  5 
B.  d'  Ad.  58  ;  Jeffery  v.  Walker,  1  Stark.  267). 

II.  It  is  well  settled  that  when  the  meaning  of  a  con- 
tract is  obscure  and  depends  upon  facts  aliunde  in  connec- 
tion Avith  written  language,  that  a  mixed  question  of  law 
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and  fact  is  presented  for  the  jury  (First  National  Bank 
Springfield  v.  Dana,  79  N.  Y.  108  ;  Pitney  v.  Glen's  Falls 
Ins.  Co.,  65  lb.  6;  De  Lavallete  r.Wendt,  75  lb.  579  ; 
Glacius  v.  Black,  67  i6.  563  ;  Cin-bs  v.  Ayranldt,  47  7&. 
73 ;  Martin  v.  Cope,  28  lb.  180  ;  Gardiner  v.  Clark,  17 
-Bar6.  551 ;  Ebley  v.  U.  S.  Bank,  11  Wheat.  59  ;  Jenys  v. 
Sherwood,  8  Corns.  122  ;  White  v.  Hoyt,  73  N.  Y.  505  ; 
Law  V.  Townsend,  11  OiU  [Jlfd.]  407).  If  the  testimony  of 
the  plaintiff  to  the  effect  that  one  contract  was  a  substi- 
tute for  the  other  was  not  sufficient  upon  which  to  direct 
a  verdict,  it  should  have  been  sent  to  the  jury  to  pass  upon 
its  weight  (Edward  v.  Western  Union  Telegi-aph  Co.,  45 
N.  Y.  649).  The  jury  should  have  been  allowed  to  pass 
upon  the  intention  of  the  parties  to  these  contracts.  Of 
this  they  were  deprived  by  the  ruling  of  the  court. 

Thomas  Allison^  attorney  and  of  counsel  for  defend- 
ant. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  money  received  by  defendant  for  plaintiff's  use.  The 
plaintiff  had  made  a  contract  with  the  city,  from  which, 
upon  performance  on  his  part,  he  would  be  entitled  to 
receive  a  large  sum  of  money.  Circumstances  which  it  is 
not  necessary  to  detail,  led  the  plaintiff  to  assign  to  the 
defendant  all  moneys  to  grow  due  to  the  plaintiff  under 
the  contract.  Contemporaneously,  an  agreement  was 
made  between  the  parties.  It  recited  the  making  of  the 
assignment,  and  that  it,  although  absolute  on  its  face, 
was  made  only  ''in  security."  And  thereupon  the  agree- 
ment witnessed,  that  the  purposes  for  which  the  assign- 
ment was  made  were  as  then  followed  :  "  First,  that  out 
of  the  sums  assigned  as  aforesaid,  the  said  party  of  the 
second  part,"  the  present  defendant,  ''  is  to  be  paid  a  fee 
of  $3, 500,  in  full  payment  and  satisfaction  for  his  services 
in  all  matters  and  questions  which  have  arisen  or  may 
arise  in  relation  to  said  contract."  Then  were  stated  the 
other  purposes.     These  are  not  material  to  this  appeal. 
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After  this  the  defendant  performed  valuable  services  in 
relation  to  the  contract. 

The  agreement  was  made  in  May,  1879,  and  the  con- 
tract had  not  then  nearly  been  performed. 

After  performance,  as  claimed  by  the  parties  to  this 
suit,  the  city  refused  to  pay  the  money  that  the  contract 
provided  should  be  paid  by  it.  Various  and  complicated 
claims  to  the  moneys  due  under  the  contract  and  the  agree- 
ment that  has  been  referred  to  had  arisen.  By  consent  of 
the  parties  interested,  these  claims  were  united  in  Thomas 
J.  McKee,  and  by  general  consent  an  action  was  brought 
against  the  city  for  the  recovery  of  the  amount  due  under 
the  contract.  This  action  was  begun  in  October,  1882. 
The  plaintiffs  therein  were  Mr.  McKee  and  the  pres- 
ent plaintiff.  They  appeared  by  the  present  defend- 
ant as  their  attorney.  The  issues  were  referred  and  the 
testimony  was  taken  through  a  laborious  trial  down  to 
February  12,  1884.  On  that  day  the  plaintiff  here  wrote 
to  the  present  defendant  a  letter.  It  declared  that  under 
the  assignment  already  recited  in  this  opinion,  the  plaint- 
iff acknowledged  that  the  defendant  had  advanced  to  him 
$31,167.96,  and  that  this  amount,  after  the  payment  of 
certain  claims,  "  is  to  be  retained  by  you  out  of  any  judg- 
ment recovered  against  the  city  on  my  said  contract, 
together  with  the  sum  of  $10,000  counsel  fee." 

Judgment  was  obtained  against  the  city,  and  a  lai'ge 
portion  of  it  paid  to  the  present  defendant.  The  claim  in 
this  action  is  that  he  has  not  paid  to  the  plaintiff  all  that 
the  latter  is  entitled  to  receive.  The  defendant  claims  to 
be  entitled  to  retain  the  $3, 500,  provided  for  his  fee  under 
the  first  agreement.  The  plaintiff  claims  that  this  pro- 
vision was  extinguished  by  the  arrangement  made  by  the 
letter  of  February  12,  1884.  The  plaintiff  does  not  dis- 
pute defendant's  right  to  retain,  as  he  has  the  $10,000  fee 
provided  by  the  letter. 

On  the  trial,  the  learned  judge  held,  that  the  defendant 
was  entitled  to  retain  both  fees ;  that  the  latter  was 
intended  to  be  additional  to  the  former.     The  plaintiff 
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asked  to  go  to  the  jury  on  the  question  of  fact,  of 
whether  the  services  for  which  the  $10,000  counsel  fee 
was  provided,  were  not  part  of  the  services  for  which  the 
fee  of  $3,500  had  been  stipulated  to  be  paid.  If  that 
were  the  case,  ihe  defendant  could  not  justly  claim  to 
retam  for  services  under  one  contract,  when  he  had 
retained  enough  to  pay  him  under  the  other. 

The  first  consideration  pertains  to  the  inquiry,  whether, 
on  the  face  of  the  first  contract  it  appears  that  such  a 
service  as  the  defendant  rendered  for  the  plaintiff  in  the 
action  against  the  city,  and  for  which  in  part  the  $10,000 
fee  was  to  be  paid,  was  not  contemplated  by  that  con- 
tract. The  description  of  the  services  to  be  rendered  was 
**  services  in  aU  matters  and  questions  which  have  arisen 
or  may  arise  in  relation  to  said  contract."  There  can  be 
no  doubt  that  the  subsequent  action  against  the  city,  was 
a  matter  relating  to  the  contract,  and  the  phrase  '*fee  of 
$3,500,"  has  an  intimation  that  the  services  intended  were 
partly  at  least  of  a  legal  kind,  which  is  customarily  paid 
for  by  fees.  Then,  the  defendant,  to  sustain  his  position, 
must  resort  to  circumstances  outside  of  the  words  of  the 
contract,  and  show  from  them,  so  that  a  jury  would  not 
be  entitled  to  say  to  the  contrary  that  the  intention  of  the 
parties  did  not  regard  services  of  the  kind  that  the  defend- 
ant rendered  in  the  action.  The  testimony  as  to  these 
circumstances  was  not  so  decisive  of  the  question,  that  a 
jury  could  not  find  to  the  contrary.  It  is  not  to  be  said 
that  a  jury  would  not  have  been  warranted  in  finding  for 
the  defendant  on  this  point.  But  there  was  testimony 
which  would  have  supported  a  verdict  for  plaintiff.  Part 
of  it  may  be  adduced.  The  action  was  an  appropriate 
means  of  accomplishing  the  purpose,  for  which  on  its 
face,  the  agreement  had  been  made.  After  the  agree- 
ment, and  for  about  fifteen  months  while  the  action  was 
pending,  the  defendant  did  not  ask  for  any  compensation 
from  the  plaintiff  for  the  services  in  the  action,  or  that 
any  arrangement  concerning  it  should  be  made.  Accord- 
ing to  the  plaintiff's  testimony  which  a  jury  must  weigh. 
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the  defendant  demanded  the  compensation  of  $10,000, 
because  the  sum  of  $3,500  was  not  sufficient  or  proper. 
From  this,  the  jury  would  be  called  upon  to  say  whether 
the  defendant  did  not  admit  that  the  two  sums  referred 
in  part  at  least  to  the  same  services. 

In  my  opinion,  the  plaintiff  should  hare  been  permit- 
ted, as  he  asked,  to  go  to  the  jury,  on  the  question  of 
whether  it  was  not  intended  by  the  first  contract  that  the 
services  by  it  to  be  rendered  by  the  defendant,  were  not 
such  as  he  af  tei'wards  rendered  in  the  action  against  the 
city. 

The  plaintiff's  exception  sustained,  the  verdict  set 
aside,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Truax  and  O'Gorman,  JJ.,  concun-ed. 


HUGH  ROBERTS,  et  al.,  Respondents,  t\  SOCIETA 

ANONIMA,  &c.,  Appellant. 

Pleading — istue  a%  to  correetiuu  of  aUeged  copy  contract  attached  to  com- 
plaint^ tohat  insufficient  to  raise. — Charter-party — ^''true  delivery  ^^ 
uhat  constitutes/or  purpose  of  earning  freight 

Where  the  complaint  alleges  the  making  of  a  certain  contract  by  the  par- 
ties, c  g,,  tk  charter-party — a  copy  of  which  is  annexed  to  and  made  a 
part  thereof;  an  allegation  in  tho  answer  admitting  that  the  parties 
entered  into  a  contract  commonly  called  a  charter-party ;  that  whether 
or  not  the  copy  attached  to  the  complaint  is  a  true  copy  defendant  is 
ignorant,  and  therefore  denies  that  it  is  so ;  and  demanding  the  prodac- 
tion  of  tho  original  on  the  trial — ^raises  no  material  issue  as  to  whether 
or  not  the  copy  sets  out  the  substance  or  le^l  effect  of  the  contract 
made;  and  therefore  plaintiff's  failure  to  produce  the  original  on  the 
trial,  affords  no  ground  for  a  dismissal  of  his  complaint 

Where  the  charter-party  provides  for  the  payment  of  a  lump  sum  as  freight, 
by  the  charterers  to  the  owners,  on  **  true  delivery  of  the  cargo,"  such 
provision  has  no  reference  to  the  poor  condition  of  the  cargo  at  the  time 
of  delivery;  the  word  *'true"  in  that  connoction  qualifies  only  the  act 
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of  delivery.  If  such  condition  be  due  to  actionable  default  on  the 
owner's  part,  it  furnishes  ground  of  off-set 

In  this  case,  which  was  an  action  to  recover  a  lump  sum  as  freight,  the 
cargo  was  mainly  composed  of  a  large  quantity  of  oranges  and  lemons, 
and  defendant  offered  to  show  that  fifty  boxes  were  missing  at  the  time 
of  delivery,  and  that  the  contents  of  fifty-eight  more  were  robbed,  more 
or  less.  There  was  no  claim  that  there  was  an  intentional  taking  by  the 
owners.  This  offer  was  refused.  Held^  not  error;  that  the  quantity  not 
delivered  was  an  insignificant  portion  of  the  whole  amount,  and  that  the 
parties  must  have  foreseen  that  a  small  portion  of  the  cargo  would,  in 
the  nature  of  things,  be  missing  at  the  end  of  the  voyage,  and  it  cannot, 
therefore,  be  held  that  they  intended  the  freight  should  not  be  earned  in 
such  event. 

It  Beems^  that  if  there  had  been  an  intentional  taking  of  the  missing  fruit, 
there  could  be  no  recovery. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J.  ; 

Decided  July  2,  1886. 

Appeal  by  defendants  from  judgment  entered  on  ver- 
dict for  plaintiffs  as  directed  by  the  court,  and  from  order 
denying  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

The  facts  appear  in  the  opinion. 

Ullo,  Ruehsamen  &  Hvhbe^  and  Edward  S.  Hubbe,  for 
appellant : — I.  The  motion  to  dismiss  after  the  close  of 
plaintiffs'  case  should  have  been  granted  and  the  denial 
of  the  motion  was  error.  The  charter  party  was  not 
proved  nor  was  it  even  offered  in  evidence.  The  answer 
does  not  admit  the  correctness  of  the  copy  annexed  to  the 
complaint ;  on  the  contrary  it  puts  it  very  distinctly  in 
issue  and  gives  plaintiffs  notice  that  the  production  of  the 
original  upon  the  trial  will  be  insisted  on. 

II.  The  complaint  should  ha^  e  been  dismissed  for  the 
reason  that  plaintiffs' failed  to  prove  "the  trite  deUvery 
of  the  cargo."  The  learned  court  held  that  a  delivery  of 
the  cargo  completes  the  right  of  the  common  carrier  to 
his  freight  and  that  damage  to  cargo  is  no  defense  to  a 
claim  for  freight,  but  a  proper  subject  for  a  counter-claim 
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and  should  have  been  pleaded  as  a  counter-claim ;  and 
that,  therefore,  no  counter- ciaim  being  pleaded,  no  evi- 
dence of  bad  delivery  was  admissible  under  the  pleadings. 
The  error  into  which  the  learned  court  fell,  consists  in 
application  to  a  suit  predicated  upon  a  charter-party,  of 
the  rule  of  law  governing  bills  of  lading.  As  between 
the  charterer  and  the  owner  of  the  vessel  the  charter- 
party  is  the  controlling  contract  as  to  all  the  terms 
or  provisions  which  it  expresses  {Parsons  on  Shipping  & 
Admiralty^  1869,  vol.  1,  286).  Delivery  of  the  cargo  ac- 
cording to  the  terms  of  the  charter-pai'ty  is  a  condition 
precedent  in  an  action  upon  a  charter  party  (Post  v. 
Robertson,  1  Johns.  24  ;  Z  N.  F.  Com.  Law  Rep.  24.) 

III.  Defendant's  counsel  offered  to  prove  that  963 
boxes  of  oranges  were  delivered  in  bad  condition,  that  50 
boxes  were  robbed  more  or  less,  and  that  58  boxes  were 
not  delivered  at  all.  This  offer  was  excluded  on  the 
ground  that  these  facts  should  have  been  pleaded  as  af- 
firmative defense  or  as  a  counter-claim.  Now,  if  the 
action  had  been  for  freight  moneys  due  under  a  mere  bill 
of  lading,  it  cannot  be  questioned  that  the  defendant 
would  have  had  the  right,  under  a  general  denial,  to  prove 
the  non-delivery  of  58  boxes  because  even  in  that  case, 
delivery,  although  in  bad  condition,  is  a  condition  prece- 
dent ;  and  as  to  this  point  there  must  be  a  reversal  in  any 
event.  And  as  to  the  deliveiy  of  other  portions  of  the 
cargo  in  bad  condition  or  robbed,  it  is  suflRcient  to  say 
that  in  this  case  under  the  charter-pai^ty  not  only  delivery 
but  **true  delivery,"  i.  6.,  delivery  in  good  condition,  is 
a  condition  precedent  which  should  have  been  proved  in 
the  first  instance  by  plaintiffs,  because  it  was  put  in  issue 
by  the  denials  of  the  answer. 

Charles  Stewart  Davidson^  for  respondents : — I.  It  must 
be  noted,  that  the  answer  admits  the  making  of  the  con- 
tract, and  merely  denies  knowledge  as  to  the  literal 
exactness  of  the  copy  set  forth  in  the  complaint.  This  is 
not  a  general  denial  nor  is  it  a  specific  denial  of  any 
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material  allegation  of  the  complaint.  If  anything,  it  is 
new  matter,  under  which  the  defendant  might  attempt 
to  make  some  affinnative  proof.  But  none  was  attemped. 
Further  the  defendant  is  a  corporation ;  as  such,  it  cannot 
by  one  agent  execute  a  contract;  and  by  another  deny 
knowledge  of  what  that  contract  is  (Lloyd  v.  Bums,  38 
Super.  Ct.  423 ;  Shearman  v.  N.  Y.  Central  MiUs,  1  Abb. 
187).  That  this  mode  of  pleading  is  bad;  see  the  case  of 
Wesson  v.  Judd  (1  Abb.  254). 

II.  The  proposed  defenses  are  in  their  natui-e  affirma- 
tive, or  proper  subjects  of  recoupment  or  counter-claim,  as 
such  they  should  have  been  pleaded  (McKyring  v.  Bull,  17 
N.  Y.  297).  Thfe  charter  was  a  hiring  of  the  entire  vessel 
for  the  specified  voyage  for  a  lump  sum,  and  unless  it  be 
true  that  the  non-delivery  of  a  single  pound  of  cargo 
works  a  forfeiture  of  the  entire  freight,  these  defenses 
could  not  be  proven  under  the  pleadings  as  they  stand, 
A  charter  for  a  lump  sum  is  in  fact  rent  for  the  use 
of  the  ship  (Robinson  v.  Knights,  L.  R.  8  C.  P.  465  ; 
The  Norway,  3  Moore  0.  P.  [N.  S.]  245).  In  regard 
to  the  proposal  to  show  that  the  plaintiffs  did  not 
deliver  963  boxes  of  oranges  in  good  condition,  and 
that  they  delivered  50  boxes  partly  emptied,  it  is  suffi- 
cient to  say  that  no  offer  was  made  to  show  that  they 
were  not  delivered  in  the  same  condition  as  shipped,  or 
damaged  by  aught  but  inherent  deterioration,  peculiar 
to  the  article  shipped,  nor  was  any  bill  of  lading  offered 
to  show  in  what  condition  they  were  when  shipped. 
Moreover,  as  was  said  by  Kent,  Ch.  J.,  in  Griswoldv. 
N.  Y.  Ins.  Co.  (3  Johns.  321) ;  ^^The  consideration  for  the 
freight  is  the  carriage  of  the  article  shipped  on  board  ;  and 
the  state  and  condition  of  the  article  at  the  end  of  the 
voyage,  has  nothing  to  do  with  the  obligation  of  the  con- 
tract." See  also  Dakin  v.  Oxley  {L.  J.  33  C.  P.  115). 
There  will  not  be  a  forfeiture  of  the  entire  freight  moneys, 
where  a  lump  sum  is  reserved  as  freight,  owing  to  a 
triffing  short  delivery  (Merch.  Shipping  Co.  v.  Annitage, 
L.  B.   9  Q.  B.  99 ;  Eitchie  v.  Atkinson,  10  East,  295). 
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Opinion  of  the  Court,  bj  Sbdgwick,  Ch.  J. 

The  defendant's  claim  for  damages,  if  any,  is  the  subject  of 
cross-action  or  counter-claim,  and  not  matter  of  defense 
(Garrett  v.  Milhurst,  4  Jur.  N.  8.  943  ;  Shields  r.  Davis, 
6  Taunt  65  ;  app'd  5  Den.  175  ;  Alliston  v.  Herring,  11 
Ex.  822  ;  Meyer  v.  Dresses,  33  L.  J.  [N.  S.]  G.  P.  289 ; 
Dunham  v.  Bower,  77  N.  Y.  76  ;  Schwinger  v.  Raymond, 
83  Ih.  192).  The  cause  of  action  became  complete  upon 
showing  the  termination  of  the  voyage  and  the  hauling 
of  the  vessel  to  the  designated  wharf  or  pier  (Leslie  v. 
Seal's,  109  Mass.  424 ;  The  "  Norway,"  Z  Moore  P.  C.  \N. 
S.']  243.  See  also  Shields  v.  Davis,  6  Taunt.  65  ;  Davidson 
V.  Gwynne,  12  East.  381).  A  defendant  cannot  prove 
damages  by  way  of  recoupment  where  no  claim  to  recoup 
is  set  up  in  the  answer  (Crane  v.  Hardman,  4  E.  D.  S. 
448).     • 

By  the  Court.— Sedgwick,  Ch.  J. — ^The  action  was 
for  the  balance  due  of  a  lump  sum  agreed  to  be  paid  by 
the  defendant  as  charterer  of  a  steam  vessel  to  the 
plaintiffs  as  owners.  The  complaint  alleged  that  the 
plaintiffs  and  defendant  entered  ' '  into  a  certain  contract, 
whereof  a  copy  is  hereunto  annexed  and  marked  *A,' 
and  made  a  part  hereof."  This  copy  set  out  a  complete 
charter-party  between  the  parties.  The  answer  of  the 
defendant  admitted  that  on  the  day  named  in  the  com- 
plaint the  parties  entered  into  a  ''certain  conti-act,  com- 
monly called  a  charter-party,  but  whether  the  copy 
marked  A,  is  a  true  and  correct  copy  of  the  said  original 
this  defendant  has  no  knowledge  or  information  suflBcient 
to  form  a  belief,  and  therefore  denies  that  it  is  so,  and 
insists  that  the  original  be  produced  upon  the  trial  for 
greater  certainty."  On  the  trial  the  original  was  not  pro- 
duced. At  the  end  of  plaintiffs'  case,  defendant's  counsel 
moved  to  dismiss  the  complaint  on  the  ground  that  the 
answer  not  admitting  the  charter-party  to  have  been  such 
as  the  copy  annexed  to  the  complaint  described,  there  was 
a  failure  to  prove  the  charter-party. 

The  ground  was  not  sufficient.     The  answer  made  an 
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issue  upon  whether  the  copy  was  true  and  correct.  It 
w^ould  not  be  so  if  it  did  not  reproduce  parts  of  the 
original  which  were  not  essential  to  a  description  of  the 
Jegal  effect  of  the  original.  It  would  have  been  sufficient 
for  the  complaint  to  have  stated  that  legal  effect.  The 
answer  raised  a  false  or  immaterial  issue,  as  it  did  not 
make  an  issue  upon  whether  the  copy  set  out  the  sub- 
stance or  legal  effect  of  the  contract  that  was  made. 

Another  exception  regards  an  offer  made,  which  the 
counsel  for  plaintiffs  consented  should  be  passed  upon  by 
the  court,  as  if  its  subject  were  contained  in  questions 
correct  in  form  asked  by  defendant's  counsel  of  witnesses. 
The  coui't  overruled  the  offer,  which  was  to  prove  that 
plaintiffs  did  not  deliver  963  boxes  of  oranges,  part  of  the 
cargo,  in  good  condition  ;  that  they  did  not  deliver  at  all 
58  boxes  of  the  cargo  ;  and  that  they  delivered  50  boxes 
of  oranges  with  the  contents  robbed  more  or  less. 

The  counsel  for  appellant  argue  that  if  these  facts  had 
appeared  they  would  have  proved  that  the  plaintiffs  had 
not  made  a  true  deUvery  of  the  cargo,  the  charter  provid- 
ing that  the  lump  sum,  excepting  certain  advances  out 
of  it,  should  be  paid  by  the  charterer  on  ^*  the  true  deliv- 
ery of  the  cargo,"  and,  therefore,  the  time  of  payment 
had  not  come,  or  the  fact  did  not  exist  which  was  by  the 
contract  to  exist  before  there  was  a  duty  of  payment. 

The  question  then  is,  had  the  plaintiffs  shown  that  there 
had  been  a  true  delivery  of  the  cargo  ?  It  was  satisfac- 
torily shown  that  all  the  cargo  there  was  in  the  steamer 
at  the  time  of  arrival  was  delivered.  The  steamer,  by  the 
charter,  was  of  the  burden  per  net  register,  1,118  tons. 
The  defendant  filled  the  whole  cargo  space  of  the  vessel, 
excepting  cross  bunkers  that  would  contain  about  300 
tons.  The  cargo  belonging  to  defendant  was  in  part  200 
tons  of  sulphur,  and  the  remainder  was  of  boxes  of  oranges 
and  lemons.  So  that  the  quantity  of  cargo  not  deUvered 
according  to  the  terms  of  the  offer  was  an  insignificant 
poiticn  of  the  boxes  of  oranges  and  lemons  stowed  as 
cargo. 
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The  bad  condition  of  963  boxes,  as  assumed  by  the 
offer,  was  no  obstacle  to  the  recovery  of  the  lump  sum. 
That  was  to  be  paid  upon  delivery,  in  fact,  of  the  cargo, 
without  reference  to  its  poor  condition  at  time  of  delivery. 
If  the  condition  had  become  poor  from  an  actionable 
default  on  the  part  of  the  owners,  then  the  defendant 
might  have  offset  a  proper  amount  if  it  had  been  claimed 
in  the  answer  affirmatively.  The  answer  did  not  make 
such  a  claim.  The  word  "true"  used  with  the  word 
**deUvery  "  qualifies  the  act  of  delivery,  not  the  condition 
of  the  goods  delivered. 

When  the  parties  stipulated  as  to  true  delivery,  they 
intended  to  apply  the  words  to  a  cargo  liable  to  diminution 
from  slight  causes,  that  could  not  in  the  ordinary  course 
of  a  voyage  be  prevented,  unless  by  a  strict  and  expensive 
custody,  that  the  nature  of  the  cargo  did  not  justify,  and 
which  the  defendant  could  not  have  expected  from  the 
plaintiffs.  They  referred  to  the  cargo  as  a  whole,  and  not 
to  each  hundred  of  the  many  thousands  of  oranges  and 
lemons.  According  to  their  sense  of  what  was  likely  to 
happen,  it  must  have  been  foreseen  that  a  small  i)ortion 
of  the  whole  would  be  missing  at  the  end  of  the  voyage. 
It  is  not  to  be  imagined  that  either  party  meant  that  the 
freight  should  not  be  earned,  unless  every  box  of  fruit 
was  delivered,  for  on  the  theoiy  of  the  defendant  an 
omission  to  deliver  one  box  would  have  been  a  defense,  as 
to  any  part  of  the  claim  for  the  lump  sum.  If  the  offer 
had  further  suggested  that  there  was  proof  of  an  inten- 
tional taking  by  the  plaintiffs  of  what  was  not  deUvered, 
there  should  be  of  course  no  recovery. 

There  was,  in  my  opinion,  a  true  delivery  of  the  cargo 
within  the  meaning,  of  the  charter-party,  and  the  obliga- 
tion of  the  defendant  to  pay  the  balance  of  the  lump  sum 
was  complete. 

In  Post  V,  Robertson  (1  Johns.  24),  the  fact  was  that 
none  of  the  cargo,  for  the  carrying  of  which  the  freight 
alleged  to  be  due  had  been  promised  to  be  paid,  was  deliv- 
ered. 
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Statement  of  the  Case. 

The  remedy  of  the  defendant  after  its  obligation  to  pay 
the  sum  Uquidated  by  the  contract  had  become  complete, 
was,  if  the  non-deliveiy  of  the  part  of  the  cargo  was  a 
breach  of  any  express  or  implied  obligation  of  the  plaint- 
iffs, to  make  an  affirmative  claim  in  the  answer,  or  to 
bring  another  action. 

The  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs. 

Truax  and  O'Gorman,  JJ.,  concurred. 


AUGUST  MATTHES,  Appellant,  v.  CHARLES  KER- 

EIGAN,  Respondent. 

Negligence — injuries  through  falling  of  scaffold. 

Plaintiff  made  a  contract  with  defendant,  for  a  lump  sum,  to  trim  certain 
stone  work  in  front  of  a  building  owned  by  the  latter,  agreeing  thereby 
to  furnish  the  scaffold  to  be  used  in  the  work.  Said  scafibld  was  not 
furnished  by  plaintiff,  and  defendant  offered  to  and  did  allow  him  to  use 
one  hung  by  the  painters  theretofore  employed  by  defendant.  Plaintiff 
while  using  the  scaffold  so  hung  was  injured  through  its  fall,  caused  by 
the  giving  way  of  the  cornice  of  the  building  over  which  the  ropes  that 
supported  the  scaffold  ran,  tho  wood  of  said  cornice  being  rotten ;  but 
there  was  no  testimony  that  this  defect  was  apparent. 

JTeld^  that  the  plaintiff  was  not  defendant's  servant,  and  it  in  no  way  ap- 
pearing that  plaintiff  was  induced  by  defendant  to  omit  to  examine  the 
security  of  the  cornice,  and  it  appearing  that  defendant's  act  in  furnish- 
ing the  scaffold  was  not  intended  as  understood  to  relieve  plaintiff  of  any 
other  duty  or  care  than  the  furnishing  of  the  scaffold  as  it  was,  that  the 
complaint  was  properly  dismissed. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J. 

Decided  July  2,  1886. 

Appeal  by  plaintiff  from  judgment  dismissing  com- 
plaint, as  directed  by  the  judge  at  trial  term. 
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The  facts  appear  in  the  opinions. 

L.  Edgar  Aran  and  Lewis  Sanders^  for  appellant. 

Vanderpoel,  Oreen  &  Cuming^  and  Henry  Thompsoriy 
for  respondent. 

By  the  Court.— Sedgwick,  Ch.  J.— The  action  was  for 
damages  to  plaintiff,  caused  as  aU<^ed  by  defendant's  n^- 
ligence  in  furnishing  to  plaintiff  a  scaffold,  on  which  to 
work  in  trimming  stone  in  the  front  of  a  building.  The 
scaffold  fell  from  the  giving  way  of  the  cornice  of  the 
building  over  which  the  ropes  that  supported  the  scaf- 
fold ran.  The  witnesses  for  plaintiff  testified  that  the 
cornice  gave  away  because  the  wood  of  which  it  was  made 
was  rotten. 

In  my  opinion  the  complaint  was  properly  dismissed. 
The  plaintiff  was  not  the  servant  of  defendant.  He 
and  another  had  contracted  to  trim  the  stone  front  for  a 
lump  sum.  By  the  contract,  they  were  to  furnish  a  scaf- 
fold on  which  they  were  to  do  their  work.  This  shows 
that  they  were  competent  judges  of  the  sufficiency  of  the 
scaffold  and  of  the  safety  or  unsafety  of  the  way  in  which 
it  might  be  hung.  They  were  as  competent  as  the 
defendant.  For  a  reason,  as  to  which  there  was  some 
conflict  of  evidence,  the  plaintiff  and  his  partner  did  not 
furnish  the  scaffold.  The  defendant  offered  to  and  did 
furnish  and  hang  it,  or  rather  allowed  the  plaintiff  to  use 
a  scaffold  that  was  hung  by  the  painter  employed  by  the 
defendant.  The  plaintiff  was  not,  in  any  way  disclosed 
by  the  testimony,  induced  by  the  defendant  to  omit  to 
examine  the  security  of  the  cornice.  He  and  his  partner 
had  the  same  means  of  ascertaining  its  condition  that  the 
defendant  had.  There  was  no  testimony  that  it  appeared 
to  be  rotten.  If  that  had  appeared,  it  would  have  been 
apparent  to  the  plaintiff,  or  his  partner.  They  incurred  no 
other  risk  than  was  contemplated  by  their  original  con- 
tract. The  testimony  shows  that  the  action  of  the  defend- 
ant, in  helping  the  plaintiff  and  his  partner  to  a  scaffold 


MATTHES  «.  KERRIGAN.  433 


Concurring  opinion  of  O'Qormak,  J. 


was  not  meant  by  him,  or  understood  by  them  to  relieve 
them  of  any  other  duty  or  care  than  the  furnishing  of  the 
scaffold  as  it  was.  From  all  the  facts,  I  infer  that  if  thei'e 
were  an  omission  of  careful  observation  of  the  cornice, 
the  omission  was  as  really  by  the  plaintiff  as  by  the 
defendant. 

It  was  also  proved  by  the  painter  who  hung  the  scaf- 
fold, who  was  in  all  I'espects  as  credible  a  witness  as  any 
who  testified  for  plaintiff,  that  he  was  used  in  his  business 
to  hang  scaffolds  of  the  kind  ;  that  in  hanging  the  one  in 
question  he  used  care,  and  that  there  was  no  appearance 
of  the  cornice  being  unsafe. 

Judgment  afl&rmed  with  costs. 

Truax,  J.,  concurred. 

O'GoRJON,  J. — (Concurring). — This  is  an  appeal  from 
a  judgment  in  favor  of  the  defendant,  entered  on  a  ver- 
dict by  direction  of  the  com*t  below. 

The  action  was  brought  to  recover  damages  for  inju- 
ries to  the  person  of  the  plaintiff,  received  while  he  was 
in  the  employment  of  the  defendant,  by  reason  of  a  fall 
from  a  platform  furnished  by  the  defendant,  which 
plaintiff  claims  to  have  been  unsafe  and  insecurely 
erected,  through  the  negligence  of  the  defendant. 

The  defendant  in  August,  1883,  employed  one  Schnei- 
der to  repair  the  brown  stone  front  of  his  house  in  Wash- 
ington Square,  at  a  certain  contract  price.  Schneider  was 
partner  of  the  plaintiff  in  that  business,  and  they,  and  one 
SchilUng,  then-  employee,  went  to  work,  beginning  at  the 
lower  part  of  the  plaintiff's  house.  A  scaffold  was  neces- 
sary to  do  the  work  on  the  upper  part  of  the  house,  and 
neither  Schneider  nor  the  plaintiff  owned  a  scaffold.  The 
defendant  had  engaged  one  Kelly,  a  painter,  to  paint  the 
front  of  his  house,  and  it  was  in  some  way,  arranged 
between  defendant  and  Schneider,  that  the  defendant 
should  have  the  use  of  the  painter's  scaffold,  when  put 
up.    Kelly  had  just  finished  work  on  some  other  house 
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near  by,  and  the  owner  wished  the  scaffold  removed  at 
once.  Kelly  thereupon,  for  his  own  convenience,  and 
preparatory  for  the  painting  to  be  done  by  him  for  defend- 
ant, put  up  his  scaffold  on  the  front  of  defendant's  house, 
not  knowing,  however,  that  it  was  to  be  used  by  the 
stone-cutters,  Schneider  and  the  plaintiff,  and  Schilling. 
Kelly  had  been  used  to  put  up  scaffolds,  and  used  due 
care  in  putting  this  scaffold  up  for  the  use  of  his  own 
men.  He  went  on  the  roof  of  the  house,  and  in  person 
attended  to  fixing  the  supports  of  the  scaffold  and  hang- 
ing it  properly.  He  thought  it  perfectly  safe  for  himself 
and  his  own  men. 

There  is  no  evidence  that  the  scaffolding  was  not  com- 
petent and  strong  enough,  or  that  it  was  not  carefully  put 
up  by  him,  and  carefully  fastened.  The  scaffold  had  been 
in  position  for  some  days,  when  Schneider  and  the  plaint- 
iff, and  Schilling  went  to  work  on  it,  at  about  10  a.m  on 
August  13,  1883.  In  the  course  of  the  day,  it  was  moved, 
and  so  remained  for  about  two  hours,  until  about  5  p.  m., 
when  it  sagged  on  one  side  about  one  foot,  causing  the 
plaintiff  and  Schilling  to  fall  to  the  ground. 

The  sagging  of  the  scaffold  was  caused  wholly  by  the 
breaking  of  a  large  part  of  the  cornice,  on  the  top  of  the 
house,  over  which  the  falls  suspending  the  scaffold  paseed. 
This  cornice  was  made  of  wood,  covered  with  tin,  and 
there  was  no  indication  or  apparent  reason  to  believe  that 
the  wood  was  unsound  or  likely  to  break.  Kelly  looked 
at  the  cornice  and  thought  it  was  all  right.  The  defend- 
ant testified  that,  before  the  plaintiff  went  to  work, 
Schneider  went  with  defendant  to  the  roof  of  the  house, 
and  carefully  examined  the  mannerof  fixing  the  supports 
of  the  scaffold,  and  satisfied  himself,  that  by  dose  exami- 
nation, that  all  was  right ;  that  there  was  nothing  wrong 
about  it.  This  is  denied  by  Schneider,  who  says  that  he 
did  not  go  to  the  roof  before  the  accident,  and  that  he 
took  the  defendant's  word  for  it.  He  testifies,  however, 
that  he  had  used  a  painter's  scaffold  when  he  needed  it, 
or  thought  it  the  quickest  way. 
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The  question  is  whether,  on  the  facts  as  taken  most 
favorable  to  the  plaintiff,  the  defendant  is  responsible  for 
the  breaking  of  the  cornice  and  the  sagging  of  the  plat- 
form, and  the  consequent  injury  to  the  plaintiff.  He  was 
responsible  if  he  failed  to  use  reasonable  and  ordinary  care 
in  the  putting  up  of  the  scaffold,  and  not  otherwise. 

The  rule  on  that  subject  is  well  expressed  in  Devlin  v. 
Smith  (89  N.  Y.  470),  "an  employer  does  not  undertake 
absolutely  with  his  employees  for  the  sufficiency  or  safety 
of  the  implements  and  facilities  furnished  for  their  work, 
but  only  for  the  exercise  of  reasonable  care  in  that  respect, 
and  where  injury  to  an  employee  results  from  a  defect  in 
the  implements  furnished,  knowledge  of  the  defect  must 
be  brought  home  to  the  employer,  or  proof  given  that  he 
omitted  the  exercise  of  proper  care  to  discover  it." 

Tested  by  this  standard,  it  is  hard  to  see  wherein 
defendant  failed  to  exercise  all  the  care  that  the  law 
required  of  him. 

It  does  not  appear  that  he  had  personally  any  knowl- 
edge as  to  scaffolds,  or  how  they  should  be  constructed  or 
put  up ;  or  that  he  had  any  knowledge  of  the  liability  of 
the  cornice  to  break,  or  could  by  any  ordinary  care  or 
caution  have  acquired  such  knowledge  ;  and  he  was  justi- 
fied in  relying  on  the  thorough  examination  made  by 
Kelly,  the  painter,  when  he  put  up  the  scaffold  for  his 
own  men.  If,  as  defendant  testified,  Schneider  went  on 
the  roof  and  made  a  careful  personal  examination  of  the 
mode  in  which  the  scaffold  was  there  suspended,  and  con- 
cluded that  it  was  all  right,  plaintiff  was  justified  in 
depending  on  his  opinion.  If  Schneider,  without  due 
examination  of  the  mode  of  slinging  the  scaffold,  and 
providing  for  its  safety  and  its  sufficiency  for  the  purpose 
to  which  he  intended  to  apply  it,  allowed  more  men  to 
stand  on  it  than  was  reasonably  safe,  then  the  disaster  is 
attributable  to  his  negligence. 

The  plaintiff,  in  order  to  sustain  his  action,  was  bound 
to  prove  affirmatively  that  it  occurred  by  reason  of  the 
culpable  negligence  of  the  defendant.    I  think  he  has 
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faUed  to  do  so  (Morse  v.  N.  Y.  C.  R.  R.,  23  Week.  Dig. 
469). 

The  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs. 


EDWIN  B.  WILCOX,   Appellant,  v.  THE  MAYOR, 
Ac,  OF  NEW  YORK  CITY,  &c..  Respondents. 

Invalid  <u$e$$fMnt — recovery  of  amount  paid  on. 

A  payment  made  to  relieve  land  of  an  apparently  invalid  assessment, 
before  there  has  been  any  attempt  to  enforce  it  against  the 'person  or  the 
land,  is  a  voluntary  payment  and  cannot  be  recovered  back. 

That  the  common  council  did  not  pass  the  necessary  ordinance  for  the 
doing  of  the  work,  makes  the  assessment  apparently  invalid. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Qohman,  JJ. 

Decided  July  2,  1886. 

Appeal  by  plaintiff  from  judgment  dismissmg  com- 
plaint  entered  on  findings  by  judge  at  special  term. 

The  facts  appear  in  the  opinion. 

James  A.  Deeringy  for  appellant : — ^I.  The  assessment 
is  void  on  the  ground  that  there  was  no  jurisdiction  in  the 
assessors  to  impose  the  assessment,  or  in  the  department 
of  parks  to  do  the  work.  As  it  was  proven  upon  the  trial 
that  155th  street  was  laid  out  by  the  commissioners  of 
streets  and  roads  under  the  Act  of  1807,  and  opened  by 
the  city  August  1,  1837,  no  assessment  could  be  laid  for 
the  work  of  grading  it  without  an  ordinance  of  the  com- 
mon council.  No  ordinance  having  been  adopted,  the 
assessors  had  not  jurisdiction  {In  re  Deering,  85  N.  Y.  1; 
chap.  86,  Laws  1813,  §  175). 

II.  The  assessment  is  valid  upon  its  face,  and  the  facts 
showing  the  want  of  jurisdiction  appeared  by  the  testi- 
mony taken  upon  the  trial.  As  the  work  was  done  on  a 
street  within  the  district  committed  to  the  jurisdiction  of 
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the  department  of  public  parks  by  chapter  565,  Laws  of 
1865,  which  act  dispensed  with  the  necessity  of  an  ordi- 
nance of  the  common  council  for  work  to  be  performed 
by  that  department  and  for  the  assessment  of  the  expense 
thereof,  and  as  the  Ust  contains  the  certificate  of  the  asses- 
sors that  they  were  "duly  authorized,  directed  and 
empowered  to  make  a  just  and  equitable  assessment  of 
the  expense ''  of  the  work  in  question,  the  assessment  was 
valid  on  its  face.  No  law  requires  any  assessment  list  to 
contain  a  certificate  by  any  officer  of  the  regularity  of  all 
proceedings  or  of  the  facts  showing  jurisdi^ion.  Noth- 
ing  more  is  required  than  a  certificate  of  the  performance 
of  the  work  and  its  cost.  The  circumstance  that  no  ordi- 
nance of  the  common  council  was  annexed  to  the  list  was 
not  evidence  presumptive  or  otherwise  that  the  common 
council  had  not  authorized  both  the  work  and  the  assess- 
ment {In  re  Bassford,  50  N.  Y.  512). 

III.  The  plaintiflf  is  entitled  to  recover  the  assessment 
paid  by  him  because  the  assessment  is  in  fact  utterly  void, 
on  the  ground  that  there  was  no  jurisdiction  in  the  assess- 
ors to  impose  the  assessment  or  in  the  Department  of 
Parks  to  do  the  work,  and  such  want  of  jurisdiction  does 
not  appear  upon  the  face  of  the  hst.  It  was  not  necessary 
that  the  assessment  should  be  first  vacated  (Bruecher  v. 
Portchester,  3  East.  Rep.  736 ;  Strusburgh  v.  Mayor,  87 
N.  Y.  453  ;  Horn  v.  Town  of  New  Lots,  83  76. 100  ;  Pey- 
ser  V.  Mayor,  70  lb.  497 ;  National  Bank  of  Chemung  v. 
Elmira,  53  lb.  49  ;  Newman  v.  Supervisors,  45  lb.  676  ; 
Marsh  v.  Brooklyn,  59  lb.  280  ;  Bank  of  Commonwealth 
V.  Mayor,  43  lb.  187).  The  rules  estabUshed  by  the  cases 
cited  are :  1st.  Where  an  assessment  is  in  fact  utterly 
void  on  the  ground  that  there  was  no  jurisdiction  to  do 
the  work  or  impose  the  assessment,  and  such  want  of 
jurisdiction  does  not  appear  upon  the  face  of  the  list,  an 
action  may  be  maintained  to  recover  back  the  money  paid 
in  satisfaction  thereof  without  first  having  the  assessment 
set  aside  or  vacated.  2d.  Where  an  assessment  is  merely 
irregular,  informal  or  unjust,  the  assessors  having  juris- 
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diction  to  impose  the  Bame,  then  before  an  action  to 
recover  back  the  money  paid  in  satisfaction  thereof  can 
be  maintained,  it  is  necessary  to  have  the  same  vacated 
or  annuled  by  the  judgment  of  a  court  having  jurisdic- 
tion of  an  action  or  proceeding  for  that  purpose.  3d. 
Money  paid  to  discharge  an  assessment  valid  upon  its 
face  to  the  officer  authorized  to  collect  the  same  and  who 
has  demanded  payment  thereof  is  not  a  voluntary  pay- 
ment. 

IV.  The  defense  of  voluntazy  payment  as  opposed  to 
the  claim  of  the  plaintiff  does  not  properly  arise  in  this 
case.  (1.)  The  money  was  paid  to  discharge  a  lien  in  the 
nature  of  judgment  apparently  valid  upon  its  face.  Pay- 
ment of  an  assessment  of  this  character,  eq)ecially  as  here, 
after  demand  for  payment  by  the  collector  of  assessments, 
is  not  voluntary  (Bi-uecher  v.  Portchester,  supra ;  Cases 
cited  under  Point  III).  (2.)  Money  paid  on  a  void  con- 
tract or  obUgation  can  always  be  recovered  whether  the 
payment  was  volimtary  or  not  (Smith's  Executors  v. 
Mayor,  Daily  Beg.  Peby.  25,  1882 ;  Pitchen  v.  Puren  P. 
R.  Co.,  10  Barb.  406 ;  Eno  v.  Woodworth,  4  N.  F.  249 ; 
Bice  V.  Post,  15  Johns.  503 ;  Collins  v.  Wendell,  1  Barb. 
355).  (3.)  Coercion  in  fact  need  not  be  shown.  The 
imposition  of  an  api>arent]y  valid  judgment  or  assessment 
lien  is  in  law  duress  (Lott  v.  Swezey,  29  Barb.  87).  (4.)  But 
the  notice  and  demand  of  payment  in  this  case  and  the 
certainty  of  the  penalty  under  the  name  of  interest  being 
added  and  the  further  fact  of  the  certainty  of  an  eventual 
sale  of  the  premises  under  the  statute,  chapter  381,  Laws 
of  1871,  which  declares  the  lease  given  by  the  comptroller 
presumptive  evidence  of  the  regularity  of  all  the  proceed- 
ings relative  to  the  assessment  and  sale,  rendered  the 
payment  in  this  case  involuntary  (Union  Bank  v.  Mayer, 
51  N.  Y.  638  ;  S.  C,  43  lb.  189 ;  Scott  v.  Onderdonk,  14 
i6.  9 ;  Marsh  v.  Brooklyn,  59  lb.  280). 

y.  That  the  plaintiff  demanded  relief  that  the  assess- 
ment be  vacated  as  well  as  judgment  for  the  amount  paid, 
will  not  bar  his  right  to  recover.    A  plaintiff  is  entitled 
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to  whatever  judgment  the  facts  admitted  by  the  pleadings 
and  proven  upon  the  trial  entitle  him  to,  whatever  the 
form  of  the  demand  for  relief  (Hemmingway  v.  Poucher, 
98  N.  Y.  281  ;  WiUiams  v.  Slote,  YD  lb.  601).  That  the 
complaint  also  demanded  that  the  assessment  be  vacated, 
is  immaterial,  because  it  was  mmecessary  to  have  the 
assessment  first  vacated. 

E.  Henry  Lacomhe^  corporation  counsel,  and  Oeorge  L. 
Sterling,  for  the  respondents  : — I.  An  action  in  equity  to 
vacate  an  assessment  is  forbidden  by  section  897  of  the 
Consolidation  Act.  The  court  below  (Freedman,  J.),  has 
held  the  above  statute  conclusive  agaiiist  the  defendants. 
The  same  view  has  been  taken  by  the  supreme  court,  both 
at  special  and  general  term  (Jex  v.  Mayor,  Opinion, 
Andrews,  J.,  March,  1885  ;  affirmed,  38  JEZm/i,  638  ;  Van 
Ness  V.  Mayor,  Opinion,  Van  Vorst,  J.,  July  23,  1885 ; 
affirmed  40  Hun,  631  ;  see  also,  Heckman  v.  Mayor,  &c., 
22  Hun  J  590  ;  Mayer  v.  Mayor,  &c.,  court  of  appeals,  Jan- 
uary 19, 1886).  Strusburgh  v.  Mayor,  &c.  (87  N.  F.  452)  is 
to  be  distinguished,  and  is  limited  in  Knapp  v.  City  of 
Brooklyn  (97  N.  Y.  520).  It  may  be  claimed  that  because 
the  complaint  demands  that  the  assessment  should  be 
declared  void,  and  makes  a  further  demand  for  the  recov- 
ery of  the  money,  that  a  different  case  is  made  out  than  a 
mere  action  to  vacate  an  assessment.  There  is  no  force 
in  this,  for  no  action  to  recover  the  money  can  be  brought 
until  the  assessment  has  been  set  aside  at  the  instigation 
of  the  plaintiff  in  a  suit  brought  for  that  special  purpose. 
The  Act  of  1858  provided  an  adequate  remedy  by  petition, 
of  which  the  plaintiff  could  have  availed  himself.  The 
whole  course  of  legislation  shows  clearly  an  intention  to 
provide  an  exclusive  remedy  (§  898  Consolidation  Act,  et 
seq.).  Braecher  v.  Portchester,  court  of  appeals,  January 
19,  1886,  has  no  application. 

n.  It  is  well  settled  that  no  action  at  law  can  be  main- 
tained to  recover  back  money  paid  for  a  tax  or  assessment 
which  has  never  been  reversed,  vacated  or  set  aside  (Strus- 
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burg  V.  Mayor,  87  N.  F.  452  ;  Swift  v,  Poughkeepsie,  37 
lb.  511  ;  Bank  of  Ck>mmonwealth  v.  Mayor,  43  lb.  184 ; 
Marsh  v.  Brooklyn,  69  26.  280  ;  Peyser  v.  Mayor,  YO  lb. 
497  ;  Wilkes  v.  Mayor,  79  lb.  621). 

in.  But  even  if  this  suit  could  be  entertained,  equity 
will  not  interfere  where  an  assessment  is  void  on  its  face, 
or  where  its  illegaUty  must  appear  in  an  attempt  to  prove 
the  jurisdictional  steps  (Van  Doren  v.  Mayor,  9  Paige, 
387 ;  Brooklyn  v.  Meserole,  26  Wend.  132 ;  Heywoorl  v. 
City  of  Buffalo,  14  N.  Y.  534  ;  Fleetwood  v.  City  of  New 
York,  2  Sandf.  473 ;  Scott  v.  Onderdonk,  14  N.  F.  9 ; 
Crook  V.  Andrews,  40  J6.  547  ;  Marsh  v.  Brooklyn,  59  lb. 
280  ;  Washburn  t>.  Bingham,  63  26.  132).  The  illegality 
that  exists  in  the  assessment  sought  to  be  invaUdated  in 
this  suit  is  the  want  of  an  ordinance  authorizing  the  work. 
It  is  a  case,  therefore,  precisely  similar  to  Fleetwood  v. 
City  of  New  York  {suprcC). 

rv.  The  payment  of  the  assessment  was  voluntary, 
and  cannot  therefore  be  recovered  back.  The  assessment 
in  this  case  being  absolutely  void,  there  was  no  obligation 
on  the  part  of  the  plaintiff  to  make  the  payment  which 
he  desires  to  recover  in  this  suit  (Clark  v.  Dutcher,  9  Cow. 
674 ;  Peyser  v.  Mayor,  70  N.  F.  479 ;  Fleetwood  v.  City 
of  New  York,  2  Sandf.  475  ;  Forrest  v.  Mayor,  13  ^66. 
Pr.  350 ;  Supervisors  v.  Briggs,  2  Den.  26 ;  Swift  v. 
Poughkeepsie,  87  N.  F.  511 ;  Flower  v.  Luce,  59  lb.  603). 

By  the  Court. — Sedgwick,  Ch.  J.— The  learned  coun- 
sel for  appellant,  claims  that  he  was  entitled  to  recover 
for  money  had  and  received  to  his  use.  Although  there  is 
doubt  that  the  action  was  brought  for  such  relief,  it  will 
be  assumed  that  the  plaintiff  could  have  recovered  on  such 
ground,  if  the  testimony  had  justified  it. 

An  assessment  had  been  imposed  upon  plaintiff's  land, 
for  regulating  155th  street.  The  collector  of  assessments 
published  in  the  **  City  Record,"  a  "notice  to  property 
holders,''  that  the  assessment  referred  to,  confirmed  and 
entered,  had  been  received  by  his  bureau  for  collection, 
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and  that  payment  made  before  a  specified  day  would  be 
exempt  from  interest,  and  after  that  day  would  bear 
interest  at  7  per  cent.  After  that  without  any  warrant 
issued  or  further  proceeding  to  enforce  payment  or  any 
other  demand,  the  plaintiff  paid  the  assessment,  which 
he  now  seeks  to  recover  back,  on  the  ground  that  he  paid 
under  duress  of  the  assessment  being  apparently  vahd 
while  in  reiality  it  was  void. 

It  may  be  assumed  that  if  the  assessment  were  appai'- 
ently  valid  a  recovery  could  be  had  (Peyser  v.  Mayor,  70 
N.  Y.  497).  But  by  the  same  case,  if  the  assessment  were 
apparently  invaUd,  the  payment  was  voluntary  and  there 
can  be  no  recovery.  On  the  argument  it  was  admitted 
that  if  the  defect  in  the  proceedings  which  it  was  claimed 
made  them  void  did  appear  on  the  face  of  the  pro- 
ceedings then  there  should  be  no  recovery.  The  defect 
was,  that  the  common  council  had  not  passed  an  ordin- 
ance for  the  doing  of  the  work.  In  Fleetwood  v.  City  of 
New  York  (2  Sanf.  475),  to  which  reference  is  made  in 
the  case  of  Peyser,  already  cited,  and  seemingly  approved, 
it  was  held  that  the  fact  that  there  was  no  ordinance  of 
the  kind  passed,  made  the  assessment  apparently  void. 
And  it  was  further  held  that  a  payment  of  an  assessment 
of  such  kind  before  there  had  been  an  attempt  to  enforce 
it,  against  the  person  or  the  land,  was  voluntary,  and 
there  could  be  no  recovery  of  its  amount  from  the  city. 

Judgment  affirmed  with  costs. 


Truax  and  O'Gorman,  JJ.,  concjured. 
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MOBSIS  TUSKA  v.  SAIOTEL  EISNEB,  et  au,  as 

BXBCCTOBS,  &C. 

GwKrmmi§  ^  mmt§mg€^KatUMiaim,  •/  time  to  prmcipdl  debtor —  What  not 

IMSMT  py  gwtroMJtoTm 

DdeDdttBt  s  testator  daly  goamiteed  in  writiiig  the  peyment  of  a  certain 
bood  and  mortgiee.  To  an  action  on  the  goaranty,  the  defense  was 
iaicipaaed  that  an  extension  oC  time  had  been  granted  to  the  mortgagor. 
There  vas  testimony  in  plaintiff's  behalf,  to  the  effect  that  a  brother  of 
plaintiff  had  a  oonrersation  with  the  testator  in  which,  in  answer  to  a 
question,  the  latter  said  he  would  goarantee  *'  for  two  years  longer  for 
these  bonda,^  and  that  thereupon  the  extension  of  time  in  question,  was 
granted  for  two  yeara. 

Htldy  insoffidcnt  to  show  either  anew  and  valid  contract  of  guaranty,  or 
an  assent  to  the  extension  of  time  granted  to  the  mortgagor. 

Before  Sedgwick,  Ch.  J.,  Tbuax  and  O'Gorman,  J  J. 

Decided  July  2,  1886. 

This  case  comes  before  the  court  pursuant  to  an  order 
made  by  the  judge  at  trial  term,  directing  a  verdict  of 
$24«^S2.91,  in  favor  of  the  plaintiff,  subject  to  the  opinion 
of  the  court  at  general  term,  both  parties  waiving  all 
exceptions. 

The  facts  are  as  follows  :  On  September  2,  1870,  one 
Koehler  holding  the  legal  title  to  certain  premises,  gave 
his  bond  and  a  mortgage  upon  said  premises  (which  were 
then  subject  to  prior  mortgages  for  $30,000)  to  one 
Schwartz  for  $15,000  loaned  thereon,  payable  on  or  before 
September  2,  1872.  t)n  April  15,  1873,  said  bond  and 
moitgage  became  the  property  of  the  plaintiff  by  assign- 
ment to  plaintiff  which  was  then  accepted  by  him,  and 
the  time  of  payment  duly  extended  for  the  tei-m  of  two 
years  from  that  date,  upon  the  faith,  and  in  consideration 
of  an  agreement,  in  writing,  whereby  one  Henry  Eisner 
simultaneously  guaranteed  the  payment  of  said  bond  and 
mortgage.  Between  April  8  and  15,  1875,  one  Jonas 
Tuska,  a  brother  of  plaintiff,  at  his  (plaintiff's)  request, 
called  upon  said  Eisner  at  his  place  of  business,  at  which 
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interview,  said  Tuska  testified  the  following  conversation 
was  had:  "  I  asked  Mr.  Eisner  if  he  will  guarantee  for 
two  years  longer  for  these  bonds.  Q.  You  asked  Mr. 
Eisner  if  he  would  guarantee  for  two  years  more  the 
money  on  this  mortgage  ?  A.  Yes  ;  and  he  said,  'Yes.' 
Q.  Did  you  say  anything  to  Mr.  Eisner  about  your  hav- 
ing talked  with  Mr.  Koehler?  A.  No."  Thereupon,  on 
the  15th  of  April,  1875,  the  plaintiff  ente^  into  a  written 
agreement  with  said  Koehler  to  extend  the  payment  of 
said  bond  and  mortgage  of  said  Koehler  for  the  said 
further  term  of  two  years  from  that  date.  The  mortgaged 
premises  were  subsequently  sold  under  the  prior  mort- 
gages, and  a  deficiency  remained.  Neither  Koehler  nor 
Eisner  paid  the  mortgage  in  suit  or  the  interest  thereon 
since  April  15,  1875.  Henry  Eisner  died  January  29, 1882, 
and  on  February  7,  1883,  plaintiff  presented  to  the  defend- 
ants, as  his  executors,  plaintiff's  claim  for  the  principal 
money  of  said  bond  and  mortgage  and  the  interest  thereon 
from  Apiil  15, 1876,  which  claim  was  rejected  by  said  exec- 
utors, and  this  suit  was  begun  for  the  recovery  of  the  debt. 

Johnson  &  TiltoUj  and  Albert  Matthews^  for  plaintiff : 
— It  was  shown  by  undisputed  evidence  that  for  the 
benefit  of  Koehler  (his  associate  in  ownership  of  the 
mortgaged  premises),  the  said  Henry  Eisner,  upon  the 
request  of  the  plaintiff,  did,  at  the  proper  time  (and 
beforehand)  assent  to  the  extension  of  the  payment 
of  the  bond  and  mortgage  for  the  further  term  of  two 
years  from  April  16,  1875  ;  and  in  substance  and  effect 
also  did  agree  that  his  guarantee  should  continue  to  run, 
and  should  not  be  forfeited  or  waived  by  reason  of  such 
extension  being  given  by  the  plaintiff  to  accommodate 
said  Koehler.  Whatever  words  plaintiff's  agent  may 
have  employed,  Henry  Eisner  must  have  known  what 
he  (Eisner)  was  asked  to  assent  to,  and  to  what  he  was 
assenting.  He  must  be  held  to  be  bound  by  his  word  in 
the  sense  he  believed  his  applicant  understood  him.  That 
is  the  standard  rule  both  of  morality  and  law  (Barlow  v. 
Scott,  24  N.  Y.  40).    Such  assent  of  a  surety  may  be 
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ironed  bj  panjl :  or  it  maj  be  inferred  from  facts  and 
drcoinslaiioes  :  and  is  eqoaD  j  effectual  in  either  case  to 
citai;^  the  dpfrndantB  (Lafaige  r.  Herter,  11  Barb.  159 ; 
Wiigfat  r.  Starrs,  6  Basic.  611 ;  Wrigbt  v.  Storrs,  32  N, 
F.  "T,*!  :  Bemsen  r.  GraTes,  41  lb.  471 ;  Ducker  v.  Kapp, 
r'T  16.  4^ :  Eoes  r.  Huid,  71  26.  14 ;  Wyde  v.  Rogers,  12 
Emg.  Law  dr  Eq.  K  162 ;  Woodcock  r.  Railway  Co.,  21 
76.  2^^ :  Solomon  r.  Gregory,  4  Harrison  [N.  J.]  R.  112 ; 
Crwby  r.  Myatt,  10  X  Hamp.  318 ;  Ti-eat  v.  Smith,  54 
JfoiM,  112 :  Adams  r.  May,  32  Conn.  160). 

Gforge  P.  Avery,  and  Blchard  S.  Netvcombey  for 
drrfenlaais : — ^L  An  extension  of  time  to  the  principal 
with-:  ui  the  omsent  of  the  surety,  discharges  the  surety, 
a:>i  this  aiih«.*ugfa  the  surety  has  sustained  no  damages  by 
5Tich  extension  <  Cairo  r.  Davies,  73  N.  Y.  211 ;  Miller 
r.  McCan,  7  Paige.  451 ;  Huffman  v.  Hulbert,  13  Wend. 
oTT ;  Tucker  r.  Eapp,  67  X  Y.  464 ;  11  Paige,  11).  In 
cases  of  suretyship,  the  contract  is  the  measure  of  liabil- 
ity, and  the  surety^s  obligation  should  be  construed 
strictly  and  favorably  to  him,  so  far  as  warranted  by  the 
tenns'emfdoyed  « Ward  v.  Stahl,  81  N.  Y.  406 ;  Wood  v. 
Fisk,  63  26.  245 ;  D.  L.  &  W.  R.  R.  Co.  v.  Burkhard,  36 
Hmm^  57^ 

IL  It  is  not  a  sufficient  consent  in  law,  when  a  person 
goes  to  a  guarantor  and  asks  him  if  he  ^^  would  "  continue 
a  guaranty  for  two  years,  to  make  it  a  binding  contract 
between  the  parties  extending  the  payment  of  the  debt 
for  two  years,  when  the  grantor  simply  says  "yes." 
This  conrersation  at  most  only  amounted  to  a  consent  on 
Eisner  s  part  that  he  would  be  willing  to  make  a  new 
agreement  giving  further  time  for  the  payment  of  the 
mortgage,  and  being  an  agreement  to  do  something  in  the 
future  was  void  for  uncertainty  (Buckmaster  v.  Consum- 
ers* Ice  Co.,  5  Daly,  313  ;  Holtz  v.  Schmidt,  59  N.  Y.  256). 
That  this  is  not  a  sufficient  conversation  upon  which  an 
action  can  arise,  see  Brown  v.  N.  T.  Central  R.  R.  (44  N. 
Y.  S3) ;  Holtz  r.  Schmidt  {supra),  see  also,  Ridgway  v. 
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Wharton  (6  H.  L.  Cos.  268) ;  Dietz  v.  Farish  (79  N.  Y. 

523). 

III.  If  it  should  be  held  that  there  was  a  sufficient 

agreement  made  by  Eisner  to  extend  the  guaranty  for 

two  years,  it  was  void  as  being  an  agreement  which  by 

its  terms  was  not  to  be  performed  within  one  year  from  the 

making  thereof  (2  R.  S.  133,  §  2).   The  alleged  agreement 

to  extend  the  guaranty  for  two  years  from  April  15,  187^, 

by  its  very  terms  was  to  endure  for  a  longer  period  than 

one  year,  and  hence  that  this  case  does  not  come  within 

Trustees  v.  B.  H.  Ins.  Co.  (19  N.   Y.  305),  and  kindred 

authorities.    The  contract  was  void  (1  Chitty  on  Cont. 
[Am.  ed.']  101,   note  y ;   1  Comyn  Cont.  87 ;  Wood  on 

FraudSy  466  ;  Broadwell  v.  Gtetman,  2  Den.  89). 

By  the  Coxjrt. — Sedgwick,  Ch.  J. — In  this  case, 
defendant's  testator  had  guaranteed,  in  writing,  the  pay- 
ment of  a  mortgage,  which  would  fall  due  at  the  end  of 
two  years.  This  action  was  upon  that  guaranty.  The 
defense  was  that  the  plaintiff  had  extended  time  for  pay- 
ment. This  was  sustained  by  the  testimony.  The  plaint- 
iff met  this  defense  by  showing  that  a  few  days  before 
the  extension,  the  brother  of  the  plaintiff  had  a  conversa« 
tion  with  the  testator,  in  which  in  answer  to  a  question, 
the  latter  said  he  would  guarantee  for  ''  two  years  longer 
for  these  bonds."  This  it  is  argued,  was  tantamount 
to  a  consent  that  the  plaintiff  might  extend  time  of  pay- 
ment, and  that  this  would  leave  the  testator  liable  upon 
the  guaranty  on  which  the  action  was  brought. 

I  am  unable  to  agree  with  this  view,  There  were 
definite  words  used  which  in  themselves  constituted  a 
contract  in  form,  but  invalid,  because  it  was  verbal.  The 
testator  is  not  to  be  bound  by  an  engagement,  except  it  be 
positively  proved  that  it  was  intended  on  his  part.  There 
was  a  presumption  of  law  that  he  knew  that  the  verbal 
arrangement  he  made,  if  he  did  make  it,  was  not  valid. 
There  can  be  lio  legal  inference  that  he  intended  that  a 
void  promise  by  him,  should  be  turned  into  an  assent  to 
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an  extensioii  of  the  time  to  the  principal  debtor,  and 
which  sobstantiaU  J  would  make  the  void  promise  a  valid 
contract.  In  sabstanoe  the  oral  promise  was  a  renewal 
of  the  gnarantj. 

For  this  reason^  I  am  of  opinion  that  the  defendant 
should  have  judgment  dismissing  the  complaint,  with 
costa 

*  Tbuax  and  O'Gobman,  JJ.,  concurred. 


BOSE  TOUSEY,   Eesposbert,  r.   LEWIS  KOBEETS, 

Appellant. 

Xegligenee — Apartment  hotue9 — Elecaton. 

The  owner  of  an  mpftrtment  house  owes  a  spedfic  duty  to  the  inmates 
thereof,  to  proTide  safe  airangements  for  the  use  of  the  passenger  eleva- 
tors therein. 

Aecordinglj,  where  plaintiff,  an  inmate  of  an  apartment  house,  suffered 
injuries  through  the  n^ligence  of  a  boy  apparently  in  charge  of  the 
eleyaUNT,  it  appearing  that  said  boy  had  theretofore  been  seen  about  the 
house,  and  also  in  apparent  charge  of  the  eleyator,  though  he  had  not 
been  employed  by  defendant  (the  owner)  in  any  capacity, — Eddj  proper 
to  leaye  it  to  the  jury  to  say  whether  there  was  a  want  of  a  reasonable 
degree  of  snperrision  of  the  premises  by  the  defendant,  which  might 
hare  prerented  the  presence  of  the  boy  on  the  occasion,  and  of  his  con- 
duct which  caused  the  accident. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J. 

Decided  July  2,  1886. 

Appeal  by  defendant   from   judgment   for   plaintiff 
entered  upon  verdict  of  jury. 

The  facts  appear  in  the  opinion. 

John  L.  LogaUy  for  appellant. 

William  H.  Towrdey^  for  respondent. 

By  the  Coubt.— Sedgwick,  Ch.  J.— The  defendant 
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was  the  owner  of  an  apartment  house,  in  which  was 
placed  for  the  use  of  his  tenants,  an  elevator.  The  plaintiff 
was  the  wife  of  one  of  those  tenants  who  had  leased  an 
apartment  on  the  fourth  floor.  On  the  occasion  in  ques- 
tion, in  May,  between  6  and  7  o'clock  in  the  afternoon, 
she  entered  the  street  door  and  approached  the  elevator. 
She  then  saw  a  boy,  who,  as  she  approached,  opened  the 
door  of  the  elevator.  The  platform  had  in  fact  passed 
up.  She  supposing  that  it  was  proper  for  her  to  proceed 
stepped  through  the  door  and  fell  six  feet.  The  action  is 
for  damages  for  the  hurt  she  then  received. 

The  objection  made  to  the  recovery  that  she  was  guilty 
of  negligence,  is  without  substance.  .  The  jury  had  a  right 
to  find,  as  they  did,  that  under  the  circumstances  in  evi- 
dence, she  acted  as  a  person  of  ordinary  prudence. 

The  only  other  objection  was  that  no  negligence  of 
defendant  was  shown.  This  is  placed  on  the  ground  that 
under  the  testimony  the  boy  who  opened  the  door  had  not 
been  employed  by  the  defendant  for  that  or  any  other 
service.  The  plaintiff  testified  that  the  boy  had  opened 
the  door  several  times  for  her  on  former  occasions,  and 
there  was  testimony  that  he  had  been  about  the  house. 

In  Althorf  v.  Wolfe  (22  N.  Y.  855),  Judge  Denio  said, 
"  The  defendant  had  the  control  of  his  own  house  and 
premises,  and  was  generally  responsible  for  their  conduct 
and  management,  and  was  bound  to  see  that  his  necessary 
affairs,  to  be  carried  on  in  and  about  them,  were  so  con- 
ducted that  other  persons  should  not  I'eceive  injury."  The 
pi-esent  defendant  owed  a  duty  of  this  kind,  specifically  to 
the  plaintiff,  as  an  inmate  of  his  house  for  whom  he  was 
bound  to  provide  a  safe  arrangement  for  the  use  of  the 
elevator.  The  judge,  therefore,  left  it  properly  to  the  jury 
to  say  whether  the  facts  showed  a  want  of  a  reasonable 
degree  of  supervision  of  the  premises,  which  might  have 
prevented  the  presence  of  the  boy  on  the  occasion,  and  of 
his  conduct  which  caused  the  accident. 

Judgment  afiirmed,  with  costs. 

Truax  and  O'Gorman,  JJ.^  concurred. 
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*/. —  l/y/intfjiwi  0/  pmfpmemt^  prentrnption  of— 
pf  mfirM  —  Terdiel  m^t  aee$n9e, — Com- 
ff  e§miUUm  nffieiaU, 

of  &e  pajijit  of  a  certain  amount,  tu., 
fS& .  z£  a  ilz*i  yaRT's  t^  jcr  rnitiiBii  i»  on  condition  of  deliycry  of  the 

.^  «f  t&e  gaHantee,  the  comt  held  as  follows :— 

tke  third  paitj  and  the  rendor  in  the  absence  of 
Mfccient  to  profv  a  ToiMl  direction  as  to  the  place 

i:  a  wnnf  vha  icteiiwl  nooeya.  kepi  the  hooka,  made  the 

of  the  amoont  credited,  **  tell  us  whst 
»:*=:l3  vere  aad  the  dates,**  calls  only  for  the  witness^  memory 

■~r-Tr7r«ri^T'i^  rrtisaat^  sid  aa  pat  of  it.  the  conduct  of,  and  payment 

W  Uie  Tcsiiee.  is  ssScaent  crideDoe  of  the  delhrcry. 
Vir»:ia£  artx jcb  wv  soM  on  ifiierant  dates,  the  costumes  being  the  list, 
d  tbe  T«diee  d>d  not  apply  the  money  paid,  leaving  the  vendor  at  hb- 
t>  make  the  af^iiicatian;  it  is  presumptive,  therefore,  that  sudi 
cot  made  so  as  to  destroy  the  benefit  the  vendor  held  in 

is  DO  misuke  as  to  the  actual  words  of  a  written  instroment, 
li  iLe  parCr  to  whom  it  is  given  parts  with  value  on  the  faith  of  its 
trae  legal  oocstnKtion,  in  coof onnitf  with  its  provision,  the  legal  require- 
Bc=2  ihit  dfee  mi:;ds  of  the  parties  to  a  contract  must  meet,  is  satisfied. 

ne  wbve  bill  after  delivoj  of  the  costumes,  was  $1,143.  Of  this,  $550 
wac  f  .-r  t]b«  cck>tunies»  $5S5  paid  by  the  vendee  was  properlj  applied  on 
tb*  arccLes  ether  than  the  costumes,  leaving  $fi08  due,  $350  of  which 
d^e:>iant  parantecd,  at  which  sum  the  damages  were  assessed.  Edd^ 
i>x  exccssiTe.  though  at  the  time  of  the  guarantee  the  bill  was  but  $743, 
as  the  excess  of  the  total  bdl  was  for  the  costumes  only. 

An  averment  that  plaintiff  on  receipt  of  the  guarantee,  sold  and  delivered 
to  th^  third  party  certain  goods  of  the  value  of  (specifying  the  value), 
:>  sii2c:ent  as  an  averment  of  performance  of  the  condition. 

Before  Sedgwick,  Ch.  J.,  Tbuax  and  0'Gk)RMAX,  JJ. 

Deeidtd  My  2,  1886. 
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Appeal  by  defendant  from  judgment  entered  upon 
verdict  for  plaintiff,  as  directed  by  the  court,  and  from 
order  denying  motion  for  new  trial  made  upon  the 
minutes. 

Edward  F.  G^Dwyer,  attorney  and  of  coimsel  for 
appellant,  argued  : — I.  There  is  no  allegation  in  the 
plaintiffs'  complaint  that  they  delivered  the  full  hill  of 
goodSy  and  it  is  submitted  that  in  this  particular  the  com- 
plaint is  fatally  defective  and  defendant's  motion  to  dis- 
miss was  proper  and  should  have  been  granted  (Nelson 
V.  Bostwick,  5  Hilly  37 ;  Douglass  v.  Rathbone,  5  lb.  143  ; 
Tooker  v.  Amoux,  T6  N.  Y.  397  ;  Abbott's  Trial  Ev.  474, 

§8). 

II.  It  was  error  to  allow  the  witness  Julia  A.  Wells  to 
testify  to  conversations  had  with  Miss  Livingston  in  the 
absence  of  the  defendant,  and  defendant  properly  excepted 
to  the  ruling  permitting  such  testimony.  The  witness 
Paul  testified  to  the  contents  of  the  books  of  the  plaint- 
iffs from  a  memorandum  he  had  made  ;  the  books 
could  have  been  produced  by  the  plaintiffs  but  were 
not ;  Paul  testified  that  all  his  knowledge  was  derived 
from  an  examination  of  plaintiffs'  books,  and  against 
defendant's  objection  that  such  testimony  was  incompe- 
tent, the  court  below  allowed  the  witness  to  continue. 
The  plaintiffs  had  possession  of  their  books  and  were 
bound  to  produce  them  when  suing  a  defendant  who 
could  not  by  any  possibility  have  knowledge  of  the 
account  they  sought  to  bind  him  by. 

III.  Defendant's  letter  of  guaranty  expressly  stipu- 
lates that  he  will  be  responsible  for  $350  of  Miss  Living- 
ston's bill  for  costumes^  provided  the  whole  bill  of  goods  is 
delivered.  There  is  a  distinction  between  costumes  and 
dresses.  Miss  Livingston  was  an  actress  and  required 
costumes  in  her  business,  and  it  clearly  was  the  intention 
of  the  defendant  to  be  answerable  only  for  such  costumes, 
the  delivery  of  the  balance  of  the  goods  being  the  condi- 
tion of  the  guaranty.    Dresses  were  not  included  in  his 

Vol.  XXI.— 29 


4»  StOOIZT  V.   DCXC.VX. 


W  Urn  C4XSU  br  SamewwcK.  Ch.  X 


liabtlitT.  If  zins  is  the  fact,  then  Miss  Livingston  hav- 
ing paid  |k^^.  and  the  coemmes  costing  ^50,  the  greatest 
amount  under  the  plaintiffs  version  of  the  guaranty  that 
ooold  be  recovered  would  be  $15  (Hajden  r.  Crane,  1 
Lans.  ISli. 

IV.  The  defendant  testified  that  at  the  time  of  mak- 
ing the  letter  of  guaranty  he  said  he  would  see  that  l^Iiss 
living^n  paid  $350,  and  in  pursuance  of  that  state- 
ment wrote  the  letter  of  guaranty.  ''I  gave  it  and 
meant  to  see  that  Miss  Livingston  would  pay  the  bill  to 
the  extent  of  $350.^'  It  is  clear  from  this  testimony  that 
the  minds  of  the  parties  never  met  and  it  was  the  pro- 
vince of  the  jury  to  say  whether  a  contract  had  been 
made  {Greenleaf  Ev.  §  49,  pp.  69,  355). 

V.  It  was  an  error  to  refuse  to  set  aside  the  verdict 
and  grant  a  new  trial.  The  amount  of  the  verdict  was 
excessive ;  from  plaintiflTs  testimony  it  appears  that  at 
the  time  the  guaranty  was  given,  the  amount  of  the  bill 
was  $743 ;  that  $535  has  been  x>^id  on  account,  thus 
leaving  a  balance  due  of  $208.  It  cannot  be  contended, 
under  the  numerous  decisions  to  the  contrary,  that  the 
defendant  is  liable  for  additions  to  the  bill  after  the  giv- 
ing of  the  guaranty. 

Theodore  F.  Lozter^  attorney  and  of  counsel  for  respon- 
dents. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
upon  the  following  instrument  made  by  the  defendant : 

''  New  York,  Oct.  IS,  1SS3. 

*•  Messrs^  McCreery  &  Co.,  Gentlemen  :— I  will  become 

rv^wnsible  for  $^V>o  of  Miss  Flora  Livingston's  bill  of  cos- 

tuiiK^  pn>vided  that  you  dehver  to  her  on  receipt  of  this 

V::vr.  th^  full  bill  of  goods.    Respectfully,  yours,  Wm. 


^-.  :b^  mal  it  was  assumed  that  the  full  bill  of  goods 
rLx   ■  .■-  :^:^\i  in  "h^  ictsuument,  referred  to  costumes  and 
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other  goods,  which  were  to  be  sold  at  one  time  by  the 
plaintiff  to  Miss  Livingston. 

.  The  merits  of  the  case  appear  to  be  with  the  plaintiff, 
but  certain  legal  questions  made  by  defendant  are  to  be 
considered. 

There  was  no  legal  objection  to  the  plaintiff's  giving  in 
evidence  the  conversation  of  Miss  Livingston  in  the 
absence  of  the  defendant.  That  conversation  was  part  of 
the  contract  of  sale  and  delivery,  which  was  referred 
to  in  the  instrument  on  which  the  action  was  brought. 
And  it  was  competent  to  prove  at  what  place  Miss  Living- 
ston verbally  directed  that  the  goods  should  be  delivered. 
A  deUvery  in  pursuance  of  that  direction  would  be  a  deliv- 
eiy  to  her. 

There  was  no  legal  objection  to  the  witness,  Paul,  giv- 
ing a  part  of  the  contents  of  books  that  he  kept  for  the 
plaintiffs,  without  producing  the  books.  The  defendant 
made  no  objection  on  that  ground.  That  witness  also 
knew  the  correctness  of  the  amount  of  money  credited  to 
Miss  Livingston,  as  entered  in  the  book.  He  did  not 
remember  the  dates,  but  he  kept  the  book  and  himself 
made  the  entries.  Indeed,  the  only  question  on  this 
subject  objected  to  by  defendant's  counsel,  called  only 
for  the  witness'  memory  of  the  actual  facts. 

The  defendant's  counsel  objected  that  there  was  no 
proof  of  the  delivery  to  Miss  Livingston  of  the  goods  sold 
to  her.  The  circumstantial  evidence,  and  as  a  part  of  it. 
Miss  Livingston's  conduct  and  payments,  were  so  signifi- 
cant that  it  would  have  been  incorrect  not  to  take  this 
question  from  the  jury,  and  the  defendant  did  not  ask  to 
go  to  the  jiuy  on  this  part  of  the  issue. 

It  was  further  objected  that  the  testimony  incontro- 
vertibly  showed  that  Miss  Livingston  had  paid  $535  of 
the  bill  charging  for  costumes  $550,  and  that  thereupon, 
the  defendant  could  not  be  made  Uable  for  more  than  $15. 
The  evidence  seems  to  have  been  contrary  to  this.  The 
various  articles  sold  were  ordered  on  different  dates,  the 
costumes  being  ordered  the  last  of  all.    Miss  Livingston 
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did  not  apply  the  money  she  paid  to  any  particular  por- 
tion of  the  indebtedness,  which  left  the  plaintiffs  at  liberty 
to  make  the  application,  which  presumably  was  not  made 
to  destroy  the  benefit  they  held  in  defendant's  promise. 

The  defendant's  counsel  objected  that  defendant's  mind 
had  not  met  the  minds  of  plaintiffs  on  the  point  of 
whether  his  obligation  was  to  be  responsible  that  Miss 
Livingston  should  pay  upon  her  bill  $350  ;  or  to  pay  a  bal- 
ance of  that  amount,  she  having  paid  the  rest.  It  is  not 
objected  that  the  law  puts  the  latter  construction  upon  the 
defendant's  agreement.  He  made  no  mistake  as  to  the 
actual  words  of  the  agteement.  He  delivered  it  to  the 
plaintiffs  who,  on  the  faith  of  its  trae  construction,  parted 
with  their  property.  He  is,  therefore,  liable  according  to 
its  true  construction. 

A  motion  was  made  to  set  aside  the  verdict  as  exces- 
sive. This  was  placed  upon  the  claim  that  the  amount  of 
the  bill  at  the  time  the  writing  was  signed,  was  but  $743, 
and  that  $535  having  been  paid  on  account,  only  $208  was 
due.  This  ground  is  not  made  good  by  the  testimony,  for  by 
it  the  amount  beyond  $743,  was  for  the  only  costumes 
ordered  and  the  defendant  was  responsible  only  for  what 
might  be  due  for  costumes. 

The  remaining  exception  to  be  noticed  is  to  the  refusal  to 
direct  judgment  for  the  defendant  on  the  complaint,  the 
motion  being  made  before  any  testimony  was  given. 
The  claim  was  that  the  complaint  did  not  show  any  cause 
of  action.  It  was  said  to  be  defective,  in  not  setting  out 
the  performance  of  the  condition  on  which,  according  to 
the  instrument,  the  defendant  was  to  be  responsible.  The 
condition  in  the  writing  was  '*  provided  that  you  deliver  to 
her  on  receipt  of  this  letter,  the  full  bill  of  goods."  The 
complaint  averred  **  that  the  plaintiff  thereupon  on  receipt 
of  said  promise  of  the  defendant,  &c.,  sold  and  delivered  to 
said  Flora  Livingston,  certain  goods,  &c.,  of  the  value, 
&c."  This  would  be  sufficient,  if  there  is  a  reasonable 
intendment  in  the  complaint  that  the  delivery  was  of  all 
the  goods  sold.    There  is  such  an  intendment.    An  asser- 
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tion  that  on  an  oocasion  certain  goods  were  sold,  implies 
that  that  fully  desciibes  all  the  goods  that  wei-e  sold, 
when  nothing  preceding  the  assertion  indicates  a  purpose 
of  limiting  the  assertion  to  part  of  the  goods. 

The  judgment  and  order  appealed  from    should   be 
affirmed,  with  costs. 

Tbuax  and  O'Gorman,  JJ.,  concurred. 


ALMA  E.  SPALDING  v.  HENRY  H.  CAEGILL. 

Promusory  note — QonMeratum /or — delivery  of. 

Defendant  and  plaintifTs  husband  were  partners.  PlaintifiTs  husband  on 
defendant's  request  that  he  should  put  in  more  money,  brought  to 
defendant  two  drafts,  and  handing  them  to  him  told  him  the  moneys 
they  represented  were  moneys  of  his  wife,  and  that  he  wanted  some 
acknowledgment  that  the  money  had  come  into  the  hands  of  the  defend- 
ant. Defendant  thereupon  made  his  promissory  note  for  the  amount  of 
tho  drafts,  payable  to  the  order  of  the  plaintiff,  and  gave  them  to  plaint- 
ifiTs  husband.     The  two  drafts  were  collected  by  defendant 

Held^  there  was  sufficient  consideration  for  the  notes,  and  that  there  was  a 
delivery  of  them. 

This  result  is  not  altered  by  the  circumstances  that  plaintiff's  husband 
had  not  contributed  his  share  to  the  capital  of  the  business  to  the 
amount  of  the  drafts,  that  the  collections  from  the  drafts  were  credited  to 
plaiotifTs  husband,  and  applied  to  the  purposes  of  the  business,  that 
defendant  when  he  accepted  and  collected  the  drafts,  did  so  in  the  faith 
of  his  ynderatanding  that  the  moneys  were  adyanced  by  plaintiff  to  her 
husband,  and  on  his  credit  for  use  in  the  business,  and  not  in  any  sense 
as  loaned  upon  defendant's  credit  or  his  benefit,  and  that  the  husband 
assured  him  that  he  himself  would  pay  his  wife. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gobman,  J  J. 

Decided  July  2,  1880. 

Exceptions  of  defendant  directed  by  the  court  to  be 
heard  in  the  first  instance  at  general  term. 

The  facts  appear  in  the  opinion. 

John  TownsJiendy  attorney  and  of  counsel  for  plaintiflf. 
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71  Jf.  TynQj  attorney  and  of  counsel  for  defendant. 

By  the  Coubt. — Sedgwick,  Ch.  J. — The  action  was 
against  the  defendant  as  maker  of  the  promissory  notes 
payable  to  plaintiff  on  which  the  action  was  brought. 
The  judge  ordered  that  the  exceptions  of  the  defendant 
to  the  direction  to  the  jury  to  find  for  the  plaintiff,  etc., 
be  heard  in  first  instance  at  the  general  term. 

The  counsel  for  defendant  places  his  right  to  go  to  the 
jury,  on  an  argument  that  the  jury  might  have  found 
that  the  following  were  facts :  The  husband  of  the 
plaintiff  and  the  defendant  were  partners  in  business. 
They  were  bound  to  contribute  equally  to  the  capital  of 
the  business.  The  defendant  having  contributed  much 
more  than  the  plaintiff's  husband,  required  of  the  latter 
that  he  should  put  in  further  money.  The  plaintiff's 
husband  brought  to  the  defendant  $600.  The  defendant 
took  the  money,  credited  his  partner  with  it,  and  applied 
it  to  the  purposes  of  the  business.  Within  two  days 
thereafter,  the  defendant  gave  to  the  husband  of  plaintiff 
$100  for  her  use,  and  within  two  days  again,  the  husband 
brought  the  notes  in  suit,  asking  the  defendant  to  sign 
them.  The  defendant  at  first  refused,  but  did  sign  them, 
upon  the  husband  saying  that  he  only  wanted  them  to 
show  his  wife,  as  evidence  that  he  had  put  money  in,  and 
that  the  defendant  should  never  hear  from  them. 

Some  averments  of  the  answer  should  be  given  in 
connection  with  this  statement  of  facts.  The  answer 
shows  that  what  the  defendant  called  the  money,  was  in 
fact  two  drafts  of  $300  each,  which  the  husband  handed 
to  the  defendant  and  which  the  defendant  collected  ;  also 
the  husband,  at  the  time  he  handed  the  drafts  to  the 
defendant,  told  him  that  the  moneys  represented  by  the 
drafts  were  the  moneys  of  his  wife,  and  that  he  wanted 
to  furnish  his  wife  with  some  acknowledgment  that  the 
money  had  come  into  the  hands  of  the  defendant,  and 
thereupon  the  notes  wei-e  made. 

The  true  rendering  of  these  circumstances  is,  that  the 
wife  furnished  money  to  her  husband  to  be  by  him  inyes- 
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ted  in  the  business,  provided  that  the  defendant  would 
promise  and  give  his  uote  to  pay  her  the  money  she 
advanced  to  her  husband,  which  he  did,  the  husband 
assuring  him  at  the  time  that  he  would  never  be  called  to 
pay  the  notes,  as  he,  the  husband,  would  himself  pay  the 
wife.  The  defendant  says  that  when  he  accepted  from 
the  husband  the  drafts  and  collected  them,  he  did  so  upon 
the  faith  of  his  understanding  that  they  were  the  moneys 
of  the  plaintiff,  advanced  by  her  to  her  husband,  and  on 
his  credit,  for  use  in  the  business,  and  not  in  any  sense  as 
money  loaned  upon  defendant's  credit,  or  for  his  benefit. 
Whatever  may  have  been  his  understanding  and  faith, 
the  fact  was  that  he  made  the  promise  to  the  wife  as  the 
kind  of  acknowledgment  that  she  required.  If  he  had  not 
promised,  the  husband,  it  must  be  presumed,  would  have 
returned  the  drafts  to  his  wife.  It  was  for  the  personal 
interest  of  the  defendant  that  the  money  should  go  into 
the  business.  The  money  was  as  truly  advanced  to  him 
as  it  was  to  the  husband,  when  it  was  advanced  to  the 
latter  on  condition  that  the  defendant  should  acknowl- 
edge its  receipt,  he  voluntarily  putting  that  acknowledg- 
ment in  the  form  of  a  promissory  note  to  the  plaintiff. 
The  placing  of  the  money  in  the  firm's  business  was  so 
beneficial  to  the  defendant,  that  it  would  be  a  considera- 
tion for  his  individual  promise  to  repay  ;  or  the  parting  of 
the  plaintiff  with  her  money  on  condition  that  the  defend- 
ant should  give  his  promissory  note,  was  consideration. 

The  first  request  made  was  to  go  to  the  jury,  on  the 
question  whether  the  notes  in  suit  were  ever  delivered  to 
the  plaintiff  by  the  defendant,  so  as  to  take  effect  against 
him.  This  was  correctly  refused,  because  if  there  were 
consideration,  the  notes  were  delivered  to  the  plaintiff's 
husband  for  the  plaintiff. 

The  next  request  concerned  the  question  as  to  whether 
the  notes  were  founded  upon  any  valuable  consideration 
moving  from  her.  The  facts  in  the  case  show  that  there 
was  sueh  a  consideration. 

The  last  request  was  to  go  to  the  jury  on  the  question 
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whether  the  notes  had  not  been  paid.  The  answer  did 
not  set  up  a  payment  to  the  plaintiff. 

The  defendant  did  not  request  to  go  to  the  juiy,  on 
any  other  issue. 

The  exceptions  of  defendant  are  overruled,  the  motion 
for  a  new  trial  denied,  and  judgment  for  plaintiff  on  the 
verdict  ordered,  with  costs. 


Tbuax  and  O'Gobman,  JJ.,  concurred. 


FRANCIS  A.  BASSLER,  Appellaot,  v.  WILLIAM  B. 
PUTNEY,  AS  Assignee,  &c.  Impleaded,  &c., 
Respondent. 

Municipal  Lien  Law^  ehapUr  815,  Law$  1878,  CoMolidation  Act  of  1883, 
S  1824  €t  •eq.,  chapter  429,  Law  of  1881,  Gon$olidation  Acty  %  1838, 
requi9iU»  to  lien  under, — Judgment  againet  one  defendant  infaecr  oj 
hie  eo-dtfendanty  when  plaintiff  not  aggrieeed  by. 

Under  sectioa  1838  of  the  Consolidation  Act,  it  is  essential  that  the  work 
or  materials  for  which  a  Hen  is  claimed,  shall  be  work  done,  or  materials 
furnished  for  work,  on  lands,  the  title  of  which  was  in  the  city  at  the 
time  of  the  niakiog  of  the  contract,  under  wluch  the  work  was  done  or 
the  materials  furnished. 

It  is  essential  that  the  city  should  have  made  an  appropriation  in  respect 
of  the  very  contract,  for  work  or  materials  furnished  under  which  the 
lien  ia  claimed,  for  the  performance  thereof  (Per  Sedgwick,  Ch.  J). 

When  a  plaintiff  brings  an  action  to  foreclose  a  statutory  lien  on  funds  in 
the  hands  of  one,  against  whom  he  has  no  claim  outside  of  such  a  lieo, 
against  that  party  and  one  who  also  claimed  a  lien  on  the  same  fund,  and 
the  complaint  in  his  action  is  dismissed  on  the  ground  that  he  has  no 
lien,  he  is  not  aggrieved  by  a  judgment  against  the  one  holding  the  fund 
in  favor  of  his  co-defendant  for  the  amount  of  the  fund;  for  if  in  fact 
he  had  a  lien  such  judgment  would  not  prevent  its  being  finally 
enforced. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  July  2,  1886. 
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Appeal  from  a  judgment  of  the  special  term  dismiss- 
ing the  complaint  and  granting  judgment  in  favor  of  the 
above  named  defendant  against  his  co-defendants,  the 
Mayor,  &c.,  for  the  amount  admitted  to  be  due  imder  a 
contract  entered  into  by  one  French  and  the  city. 

The  action  was  commenced  by  the  plaintiff  to  foreclose 
a  lien  filed  under  the  municipal  lien  act,  against  the 
moneys  due  under  said  contract. 

On  May  16,  1884,  one  Samuel  G.  French  entered  into 
a  contract  with  the  board  of  education  in  this  city  to 
furnish  a  quantity  of  coal.  Eight  days  after  the  date  of 
the  contract,  French  assigned  to  the  firm  of  Joseph  E. 
Wells  &  Co.,  whose  assignee  the  defendant  Putney  is,  all 
monej^s  due  or  to  grow  due  under  the  contract,  in  consid- 
eration of  their  furnishing  French  with  the  coal  necessary 
to  carry  out  the  contract.  This  assignment  was  not  filed 
in  the  comptroller's  office  until  nearly  a  year  later.  The 
firm  of  Joseph  K.  Wells  &  jCo.  continued  to  furnish  coal 
under  this  agreement  with  French  up  to  September,  1884, 
when  the  said  firm  failed  and  made  a  general  assignment 
to  the  defendant,  William  B.  Putney.  Thereafter,  dur- 
ing the  month  of  March,  1885,  the  plaintiff  sold  to  the 
said  French  coal  which  was  used  in  the  performance  of 
this  contract  with  the  board  of  education,  amounting  to 
$2,577.73,  and  thereafter  on  April  13,  1885,  French 
assigned  to  the  plaintiff  all  the  moneys  due  or  to  grow 
due  on  said  contract.  This  assignment  was  filed  in  the 
comptroller's  office,  April  14,  1885.  The  assignment  to 
the  firm  of  Joseph  K.  Wells  &  Co.  was  not  ffied  in  the 
comptroller's  office  until  sometime  afterwards.  The 
plaintiff  was  ignorant  of  the  assignment  to  Wells  &  Co. 
at  the  time  that  he  took  the  assignment  of  the  contract  to 
him.  The  contract  of  French  with  the  board  of  educa- 
tion was  fully  performed  by  the  delivery  of  the  coal 
received  from  the  plaintiff,  and,  at  the  time  of  the  com- 
mencement of  the  action,  there  was  due  under  the  con- 
tract the  sum  of  $2,395.46,  which  money  the  defendants, 
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the  Mayor,  &c.,  had  in  their  possession.  The  plaintiff, 
claiming  a  lien  on  said  moneys  under  the  municipal  lien 
act,  filed  within  the  proper  time,  proper  notices  of  lien 
with  the  comptroller  and  the  board  of  education,  and 
thereafter  brought  this  action  to  foreclose  this  lien. 

John  C.  Shaw,  attorney  and  of  counsel  for  appellant, 
on  the  questions  considered  in  the  opinion,  argued : — 
I.  The  defendant  claimed  that  the  amendment  to 
chapter  315  of  laws  of  1878  (and  his  claim  was  sus- 
tained by  the  court)  does  not*  include  a  contract  of  the 
character  set  forth  in  this  case.  The  defendant's  conten- 
tion rests  upon  the  idea  that  the  amendment  of  1881  (§ 
1838,  Consolidation  Act)  relates  solely  to  contracts  for  work 
or  materials  done  and  furnished  ^^  upon  any  land,  the  title 
of  which  was  at  the  time  of  the  making  of  the  contract 
and  now  is  in  any  city."  This  is  a  mistake.  It  fails  to 
give  proper  effect  to  the  remaining  clause  of  the  sentence 
which  reads  as  follows :  "And  for  the  performance  of 
which  appropriations  have  been,  or  shall  hereafter  be 
made  and  raised  by  any  city."  It  ignores  the  history  of 
the  act,  the  difficulties  which  had  arisen  under  the  original 
act,  the  mischiefs  which  existed,  and  the  remedy  which 
was  needed.  It  is  perfectly  elear  that  the  substitution  of 
the  disjunctive  "  or,^^  for  the  copulative  ^^andy^^  between 
the  two  clauses  of  the  sentence,  would  put  the  meaning 
of  the  act  beyond  all  question.  The  same  criticism  which 
the  defendant's  counsel  indulges  in  would  equally  preclude 
one  who  had  only  done  work,  or  one  who  had  otily 
furnished  materials,  from  the  benefits  of  the  amendment. 
The  amendment  reads,  that  it  shall  apply  to  contracts 
under  which  "work  and  materials,"  not  "work  or  mate- 
rials "  have  or  shall  be  done  and  furnished,  not  ' '  done  or 
furnished."  The  authorities  are  abundant  that  the  courts 
will  read  "or"  for  "and,"  or  "and"  for  "or"  in  the 
interpretation  of  statute— that  they  are  convertible  terms 
{Sedgwick  Construction  Statutory  Laws  [2  ed.]  371, 
note).    A  fair  reading  of  the  statute  as  it  stands,  leads  to 
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the  same  result.  It  is  quite  correct  to  say  that  the  drafts- 
man of  the  act  intended  to  provide  for  two  classes  of  con- 
tracts :  First. — The  contracts  for  work  dona  and  materials 
furnished  upon  any  land,  the  title  to  which  is  in  any  city  ; 
Second. — Contracts  for  the  performance  of  which  appro- 
priations have  been  or  shall  be  made  by  any  city.  If  this 
was  the  double  idea  which  the  draftsman  intended  to  con- 
vey, then  it  was  most  natural  to  use  the  conjuncbion 
"  and  "  m  the  connection  in  which  it  was  used.  Numer- 
ous decisions  having  been  made  imder  the  original  act 
to  the  effect  that  contracts  made  with  a  department  of  the 
city  government,  or  with  an  independent  body  though 
a  part  of  the  system  of  the  municipal  government,  were 
not  within  its  language,  the  mischief  thus  discovered  was 
attempted  to  be  remedied  by  the  amendment  in  question ; 
it  was  unjust  to  protect  those  who  furnished  work  or 
materials  to  contractors  with  some  departments  and  not 
the  others  ;  and  the  legislature,  in  obedience  to  this  prin- 
ciple of  natural  right  and  justice,  passed  the  Act  of  1881. 
Yet  it  is  claimed  that  the  legislature  having  before  it  the 
defects  of  the  original  act,  sought  to  remedy  it  only  where 
the  work  and  materials  were  done  and  furnished  upon 
the  land  of  the  city,  and  left  all  the  other  contracts,  by 
far  the  larger  number,  still  unprovided  for.  This  strange 
and  unnatural  argument  is  made  in  spite  of  the  fact  that 
the  original  act  related  to  all  classes  of  contracts  with  any 
incorporated  city,  and  was  not  limited  to  contracts  to 
erect  buildings  on  city  land.  The  municipal  hen  act  dif- 
fers in  this  respect  from  the  old  mechanics'  lien  law, 
which  relates  solely  to  property  and  liens  on  property. 
The  municipal  lien  law  relates  solely  to  contracts,  and 
gives  a  lien  on  the  money  due  or  to  grow  due  on  such 
contracts.  The  argument  thus  made,  changes  the  entire 
scheme  of  the  act  by  limiting  the  force  of  the  amendment 
to  a  special  class  of  contracts,  instead  of  all  classes  of  con- 
tracts, as  was  provided  in  the  original  act.  The  natural 
reading  of  the  amendment  should  be  as  broad  and  liberal 
in  its  provisions  as  the  original  act.     The  only  object  and 
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purpose  of  the  amendment  was  to  include  contracts  cov- 
ered by  the  spirit  of  the  original  act,  though  not  by  its  let- 
ter,  whenever,  in  fact,  the  same  weie  made  for  the  benefit 
of  the  city,  or  the  city  was  to  pay  the  expenses  incurred 
under  the  contract  made,  by  any  agency  whatever.    This 
is  the  universal  rule  of  construction  of  remedial  statutes 
which  have  been  passed  to  meet  specific  mischief,  and  this 
principle  has  even  been  extended  by  the  courts  to  penal 
statutes  (People  v.  Commissioners,  etc.,  95  N.  Y.  554 ; 
Tonnele  v.  Hall,  4  J6.  140  ;  Dibble  v.  Hathaway,  11  flim, 
'671 ;  Matter  O'Neil,  91  N.  F.  516 ;  Engel  r.  Fischer,  15 
Ahb.  N.   C.  72  ;    Matter  of  Parade  Ground,  MSS.  Opin. 
D  AJOELS,  J. ;  Lake  Shore  R.  R.  v.  Roach,  80  N.  F.  339). 
Another  reason  which  should  be  conclusive  on  the  con- 
struction contended  for  by  the  plaintiff,  is  that  the  con- 
struction put  upon  it  by  the  court  below  would  not  indude 
contracts  for  work  and  materials  done  on  land  of  the  city 
where  appropriations  were  not  made  for  the  performance 
of  the  contract.   Those,  for  instance  with  the  dock  depart- 
ment and  the  aqueduct  commission.     On  the  other  hand, 
they  come  within  its  provisions  if  the  plaintiff's  theory 
of  the  act  as  amended,  be  adopted.   The  work  being  done, 
or  the  materials  being  furnished,  upon  the  city's  land, 
entitles  the  workman  or  the  materisd-man  to  his  lien,  and 
in  all  other  cases  where  the  city  makes  appropriations  for 
the  performance  of  the  contract,  he  is  likewise  entitled  to 
his  hen.    The  one  construction  produces  chaos,  and  the 
other  harmony.     Further  cases  in  favor  of  plaintiff's  con- 
tention, are,  Williams  v.  Pritchard  (5  T,  R,  3) ;  Bell  r. 
Vanderbilt  (67  How.  332) ;  Engel  v.  Fischer  (15  ^66.  N. 
C.  73) ;  Dibble  v.  Hathaway  (11  Huriy  574) ;  People  ex  rd. 
Com'r  of  Taxes  (95  N.  Y.  558) ;  Matter  of  O'Neil,  (91  K 
F.  520). 

II.  The  refusal  of  the  judge  to  find  that  the  city  had 
made  suflRcient  appropriation  of  money  for  the  purpose  of 
paying  for  the  coal  delivered  under  the  contract  in  ques- 
tion, was  eri'or.  The  fourth  proposed  finding  of  the  plaint- 
iff to  this  effect  was  based  upon  the  defendant's  own 
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admission  in  the  answer.  The  complaint  in  the  second 
paragraph  contained  an  allegation  in  these  words,  and  the 
defendant  in  his  answer,  in  the  second  paragraph, 
expressly  admitted  aU  the  allegations  contamed  in  the 
second  paragraph  of  the  complaint.  This  refusal  to  find 
a  conceded  fact  is  a  ruling  on  a  question  of  law  {Code  Civ. 
Pro.  §  993 ;  Fleischman  v.  Stem,  90  K  F.  110).  The 
learned  judge,  in  his  opinion,  placed  one  ground  of  his 
decision  upon  the  ground  that  there  was  no  evidence  that 
the  city  made  or  raised  any  appropriation  for  the  perform- 
ance of  this  contract.  In  view  of  the  express  admission 
in  the  answer,  this  statement  is  clearly  inaccurate. 

in.  The  defendant  Putney  was  not  entitled  to  an 
affirmative  judgment  against  the  Mayor,  &c.  The  judg- 
ment deprived  the  plaintiff  of  the  opportimity  of  bringing 
an  action  to  recover  the  fund  on  the  ground  of  his  supe-- 
lior  equities. 

James  L.  Bishop,  attorney  and  of  counsel  for  respond- 
ent, on  the  questions  contained  in  the  opinion,  argued  : — 
Plaintiff  has  acquired  no  lien  under  section  1838.  Two: 
things  must  concur  to  give  a  lien  :  1st.  There  must  be  a 
contract  under  which  work  and  material  have  been  done 
and  furnished  upon  land  the  title  to  which  is  in  the  city  ; 
and,  2d.  For  the  performance  of  such  contract  there  must 
have  been  an  appropriation  made  and  raised  by  the  city.\ 
There  is  no  reason  for  saying  that  this  statute  was 
intended  to  give  a  lien  in  each  of  these  cases  separately.^ 
The  statute  usfes  the  word  **  and."  There  is  no  reason  for 
saying  that  this  ''and"  means  ''or."  On  the  contrary, 
the  reason  of  the  statute  requires  that  both  these  things 
should  concur.  When  the  improvement  is  made  on  city 
land  the  city  ultimately  pays  for  it,  there  is  sense  and 
reason  for  giving  a  lien  on  the  contract  moneys,  no  mat- 
ter who  makes  the  contract,  and  that  would  be  a  natural 
provision  to  insert  in  a  statute  which,  as  the  statute  of 
1878,  was  intended  "  to  secure  laborers."  The  plain  pur- 
pose of  the  statute  was  to  extend  the  operation  of  the  Act 
of  1878,  which  was  intended  to  secure  laborers  and  others 
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for  public  work  in  the  cities  of  the  state,  so  that  when 
the  work  was  really  done  for  the  benefit  of  the  city,  upon 
city  land  and  with  city  funds,  although  the  contract  was 
made  with  a  public  officer  or  body  which  was  not  the 
representative  or  agent  of  the  city,  a  lien  should  exist. 
The  whole  point  of  the  statute  is  that  the  improvement 
should  be  on  city  land  to  be  paid  for  practically  by  the 
city.    It  is  the  two  things  combined  which  create  the 
equity  of  the  statute.     Neither  of  the  two  things  required 
by  the  statute  have  been  shown  to  exist  in  this  case.     The 
plaintiff  claims  that,  with  reference  to  the  appropriation, 
the  pleadings  admit  all  that  the  statute  requires.     We  say 
that  is  not  the  fact.     The  complaint  alleges  that  "  the  said 
defendants,  the  Mayor,  &c.,  have  duly  made  sufficient 
appropriation  of  money  for  the  purpose  of  paying  for  the 
coal  so  delivered  under  and  in  pursuance  and  performance 
of  said  contract."    The  answer  admits  simply  that  aver- 
ment and  nothing  more.     But  the  appropriation  pleaded 
is  not  the  appropriation  referred  to  in  the  statute.     The 
statute  clearly  refers  to  the  case  of  an  appropriation  for  a 
specific  contract.     The  complaii^t  avers  a.general  appro- 
priation.    Now,  the  statutory  method  of  making  appro- 
priations of  city  money  for  the  board  of  education  is  to 
make  a  general  appropriation  for  school  purposes  indis- 
criminately.    The  board  of  education  makes  the  specific 
appropriations  (§§  189,  1027,  et  seq.,  Cons.  Act),    Again, 
the  averment  of  the  complaint  and  admission  of  the 
answer  are  not  sufficient  to  base  a  claim  of  lien,  because 
there  is  no  averment  that  the  appropriations  have  been 
raised  by  the  city.     The  city  has  the  money  but  there  is 
no  averment  or  presumption  that  it  was  raised  by  the  city. 
On  the  contrary,  the  board  of  education  is  a  part  and  par- 
cel of  the  state  government.     The  state  has  a  common 
school  f imd,  the  revenues  of  which  by  art.  9  of  the  Con- 
stitution must  be  apphed  to  the  support  of  the  common 
schools,  and  these  i-e venues  are  by  1 R.  S.  p.  196,  directed 
to  be  distributed  among  others,  to  the  city  of  New  York, 
to  be  paid  to  the  city  chamberlain.    So  that  by  public  law 
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the  school  moneys  in  the  hands  of  the  city  are  not  wholly 
i-aised  by  the  city,  and  the  fact  that  the  city  appropriates 
such  moneys  cannot  create  any  presumption  that  the 
moneys  were  raised  by  the  city,  because  that  would  be  a 
presumption  against  the  general  law  of  the  State.  The 
ConsoUdation  Act  provides  (§  1028,  subd.  5),  among  the 
duties  of  the  board  of  education,  that  they  shall  report  the 
moneys  drawn  from  the  city  chamberlain  for  the  purpose 
of  public  education — "  distinguishing  the  amount  received 
from  the  general  fund  of  the  state,  and  from  all  other 
and  what  sources." 

II.  The  plaintiff  has  no  standing  to  complain  of  this 
portion  of  the  judgment  directing  a  recovery  against  the 
city,  or  of  the  order  upon  which  the  judgment  was  given. 
The  plaintiff  is  not  a  party  aggrieved  by  this  provision  of 
the  judgment,  or  by  the  order,  and,  therefore,  cannot 
appeal  (Code,  §  1294 ;  Cuyler  v.  Moreland,  6  Paige^  273 ; 
Gtenet  v.  Davenport,  60  N.  Y.  194).  It  having  been 
determined  that  plaintiff  has  no  interest  in  the  fund,  it 
can  make  no  difference  to  him  to  whom  it  is  paid. 
Neither  the  defendant,  the  Mayor,  nor  the  defendant, 
French,  have  appealed  from  this  judgment;. 

^  .Truax,  J. — It  was  not  the  intention  of  the  legislature 
to  give  every  person  who  had  a  contract  with,  or  who 
furnished  materials  to  every  person  who  had  a  coi.tract 
with  the  city,  a  lien.  Sections  1824  and  1825  of  chapter 
410,  Laws  of  1882,  provide  that  persons  therein  mentioned 
may  have  a  lien,  on  filing  a  notice  with  the  head  of  the 
department  or  bureau  having  charge  of  the  work  to  be 
performed  by  the  contractor  with  the  city,  at  any  time 
before  the  whole  of  said  work  is  completed  or  accepted  by 
the  city,  and  within  thirty  days  after  the  same  is  so  com- 
pleted or  accepted.  These  sections  give  a  lien  only  when 
there  is  work  to  be  performed ;  they  give  a  lien  for 
materials  only  when  the  materials  are  furnished  towards 
the  performance  or  completion  of  a  contract  for  work. 
And  section  1838  of  the  said  act  contemplates  that  this 


464  BASSLER  «.  PUTNEY. 


Concurring  opinion  of  Sedgwick,  Ch.  J. 


work  shall  be  done  upon,  and  the  materials  shall  be  fur- 
nished for  work  that  has  been  done  upon  lands  the  title 
of  which  was  at  the  time  of  the  makiDg  of  the  contract, 
in  the  city.  The  act  contemplates  that  the  materials 
shall  be  furnished  in  the  improvement  of  the  city's 
property. 

The  judgment  should  be  affirmed,  because  the  act  does 
not  give  a  lien  to  the  plaintiflf.  If  this  view  is  correct 
the  plaintiflf  was  not  aggrieved  by  the  disposition  j;hat 
was  made  by  the  trial  judge  of  the  money  in  the  city's 
possession. 

Judgment  affirmed  with  costs. 

Sedgwick,  Ch.  J.— (Concurring).— If  the  plaintiflf  or 
the  assignee  for  creditors,  be  assignee  of  the  money  due 
imder  the  contract  of  French  with  the  board  of  education, 
the  city  of  New  York  is  not  generally  liable,  and  the 
board  of  education  has  not  been  made  a  defendant. 

The  only  claim  made  for  the  plaintiflf  in  this  action  is 
under  section  1838,  chapter  410  of  the  Laws  of  1882.  The 
claim  is  that  the  city  is  in  possession  of  the  fund  which 
represents  the  money  due  upon  the  contract,  and  that 
the  plaintiflf  has  a  Uen  upon  this  fund,  under  the  statute. 

The  section  reads,  "  This  act  shall  apply  to  and  include 
all  cases  and  contracts  under  which  work  and  materials 
have  heretofore  been,  or  shall  hereafter  be  done  and  fur- 
nished, upon  any  land,  the  title  of  which  was,  at  the  time 
of  the  making  of  the  contract,  and  now  is,  in  any  city, 
and  for  the  performance  of  which  appropriations  have 
been  made  or  shall  hereafter  be  made  and  raised  bv  any 
city." 

The  decision  of  this  appeal  will  be  limited  to  the  con- 
struction of  this  section,  although,  no  doubt,  there  are 
other  important  questions  in  the  case. 

The  section  presents  diflBculties.  I  am  of  the  opinion 
that  the  learned  judge  below  had  the  true  view,  which  is 
that  the  act  was  to  apply  when  two  conditions  concurred, 
the  one,  that  work  and  material  were  done  and  furnished 
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upon  land,  the  title  of  which  was  in  the  city ;  and  the 
other,  that  the  city  had  appropriated  money  for  the  per- 
formance of  the  contract.  In  the  general  legislation  in 
respect  of  contracts  with  the  city,  there  was  no  more 
common  or  important  limitation  than  that  contracts 
should  be  paid  out  of  appropriations  made  in  respect  of 
such  contracts.  It  would  be  a  reversal  of  the  previous 
poUcy  on  the  subject  not  to  provide  for  satisfaction  out 
of  appropriation,  and  almost  useless  to  provide  for  a  lien 
on  account  of  money  due  upon  a  contract  to  improve  land, 
unless  there  should  be  some  fund  for  the  payment  of  the 
contract,  which  would  most  generally  arise  from  an 
appropriation.  The  second  condition  referred  to  would 
be  naturally  attached  to  the  first,  upon  the  first  being 
expressed,  and  in  accordance  with  the  policy  that  has  been 
noticed.  If  it  were  not  intended  that  there  should  be  a 
double  condition,  the  second  would  be  sufficiently  com  • 
prehensive  without  mention  of  the  first,  unless  the  legis- 
lative intent  was  to  provide  for  a  lien  in  all  cases  where 
contracts  for  improvement  of  the  land  of  the  dty  had 
been  made.  Few  such  contracts  are  made  unless  con- 
temporaneously with  the  appropriation  of  money  for  their 
payment.  It  is  a  maxim  of  construction  to  deem  that 
general  clauses  are  made  for  things  that  the  more  fre- 
quently occur.  It  cannot  be  successfully  contended  that 
in  this  case  work  or  material  were  furnished  upon  land. 
In  that  part  of  the  appeal  that  concerns  the  judgment 
given  m  favor  of  the  respondent  against  the  city,  it  must 
be  held  that  the  appellant  is  not  aggrieved  by  it.  For,  if 
in  fact,  the  appellant  had  a  lien,  the  present  judgment 
would  not  prevent  its  being  finally  enforced. 
Judgment  is  affirmed,  with  costs. 

Vol.  XXL— 80 
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CHARLES  B.  GUMB,  Resposdent,  v.  THE  TWENTY- 
THIRD  STREET  RAH.WAY  CO.,  Appeixaxt, 

SUtdt  rtnlmayM. — Negltgrntee. — Ezeeption  to  rtfu$aU  to  charge. 

A  stzeet  rmilroad  company  having  a  right  to  drive  its  cars  over  the  track, 
and  being  confined  thereto,  other  people  are  bound  to  keep  the  tnck 
dear,  as  far  as  they  can,  and  the  railroad  company  is  not  liable  for  an 
accident  causing  damage  to  another,  provided  it  exercised  the  care  ind 
caution  that  ordinarily  prudent  persons  would  exercise  under  like  cir- 
cnmstinces. 

Sracdis  r.  R  &  R.  R  R.  R.  Co.  (88  X.  T.  13),  &c.,  followed  as  to  necessity 
of  specific  exceptions  to  refusal  of  requests  to  charge. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J. 

I>ecided  July  2, 1886. 

Appeal  by  defendant  from  a  judgment  in  favor  of  the 
plaintiff  entered  upon  the  verdict  of  a  jury,  and  from  an 
order  denying  defetldant's  motion  for  a  new  trial. 

The  action  was  brought  to  recover  for  damages  alleged 
to  have  been  sustained  by  the  plaintiff  through  the  n^li- 
gence  of  the  defendant.  The  plaintiff  was  injured  by  a 
collision  with  one  of  the  defendant's  cars  while  he  was  on 
a  wagon  which  was  in  the  track  of  the  Sixth  Aveoue 
Railway  Co. ,  at  its  intersection  with  defendant's  railroad 
at  Twenty-third  street  in  this  city.  The  jury  rendered  a 
verdict  in  the  plaintiff's  favor  for  $500. 

Bobinsoriy  Scribner  &  Bright^  for  the  appellant. 

H.  B.  ClossoHy  for  the  respondent. 

By  the  CotTRT. — Truax,  J. — The  alleged  errors  con- 
sist in  the  court's  refusal  to  set  aside  the  verdict  on  the 
ground  that  the  damages  were  excessive,  and  to  charge 
the  following  requests : 

(1.)  "  The  defendant  owed  the  plaintiff  no  duty  except 
that  of  ordinary  care  in  the  driving  of  its  cai%  and  in  this 
respect  no  greater  care  is  requii'ed  of  the  driver  of  a  car 
than  of  the  driver  of  an  ordinary  vehicle  in  the  streets  of 
the  city." 
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(2.)  "  It  was  the  plaintiff's  duty  to  take  care  not  to 
impede  or  to  interfere  with  the  car,  and  in  as  much  as  the 
defendant's  cars  are  for  the  pubUc  use,  their  right  to  run 
upon  the  street  at  the  particular  time  and  place  they  are 
about  to  pass,  is  paramount  to  that  of  ordinary  vehicles.'* 

(3.)  **The  driver  of  the  defendant's  car  had  the  right 
to  proceed  upon  the  assumption  and  beUef  that  the  plaint- 
iff would  not  interfere  with  the  car,  and  that  he  would 
take  care  to  be  out  of  its  way  in  season  to  give  the  car  a 
free  and  uninterrupted  passage." 

(4.)  "If  any  neglect  or  carelessness  on  the  part  of  the 
plaintiff  contributed  in  any  degree  to  create  the  accident,^ 
the  verdict  must  be  in  favor  of  the  defendant,  even  if  the 
defendant's  driver  may  have  been  negligent." 

(5.)  "  The  burden  of  proof  is  upon  the  plaintiff  to  show 
affirmatively  that  the  accident  complained  of  was  occa- 
sioned solely  by  the  defendant's  negligence,  and  that  his 
own  negligence,  or  his  failure  to  exercise  the  care  required 
by  law,  did  not  contribute  in  any  manner  in  any  degree 
to  produce  the  collision." 

There  were,  also,  it  is  alleged,  errors  in  the  admission 
of  testimony. 

The  vei-dict  was  not  excessive.  The  evidence  is  that  the 
plaintiff  suffered  a  great  deal  of  pain,  and  that  he  was 
confined  to  his  room  five  or  six  weeks  ;  besides,  he  was 
compelled  to  hire  two  men  to  whom  he  paid  $135  to  take 
his  place,  and  his  bill  to  the  doctor  was  $35.  He  also  paid 
$70  for  repairing  the  wagon  that  was  injured  in  the  col- 
lision. These  repairs  form  part  of  the  injury  or  damage 
that  the  plaintiff  sustained  in  the  collision,  and  it  was  not 
error  to  admit  evidence  in  reference  to  them. 

The  important  questions  in  the  case  arise  on  the 
refusal  to  charge  as  requested.  Three  requests,  the  first, 
fourth  and  fifth,  were  charged  in  substance.  This  is  all 
that  the  law  requires.  The  court  charged  that  the  defend- 
ant was  not  liable  provided  its  driver  exercised  the  care 
and  caution  that  ordinarily  prudent  persons  exercise  under 
like  circumstances.     That  is  in  substance  saying,  that  no 
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more  care  and  caution  was  required  of  the  defendant's 
driver  than  is  required  from  the  driver  of  an  ordinary 
vehicle  in  the  streets  of  the  city.  All  that  the  court 
required  of  the  defendant's  driver  was  ordinary  care.  The 
coiu't  also  charged  that  the  negligence  of  the  car  driver 
must  be  the  sole  cause  of  the  accident,  and  if  any  ne^- 
gence  of  the  plaintiff,  no  matter  how  sUght,  contributed 
to  the  i-esult,  he  could  not  recover.  The  jury  were  also 
told  that  the  plaintiff  must  establish  these  facts  by  a  fair 
preponderance  of  the  evidence  in  order  to  entitle  him  to 
recover ;  and  that  if  he  failed  to  satisfy  them  by  a  fair 
preponderance  of  the  evidence  on  these  i)oints,  he  could 
not  recover.  This  charge  was  as  favorable  to  the  defend- 
ant as  he  was  entitled  to. 

The  appellant  contends  that  the  trial  judge  erred  in 
faihng  to  recognize  the  principle  that  the  right  of  a  car 
for  the  carriage  of  passengers  is  superior  to  that  of  ordi- 
nary vehicles.  This  point  was  raised  by  the  failure  of  the 
court  to  charge  the  second  and  third  requests.  The  trial 
judge  did  charge,  however,  that  the  railroad  company 
had  a  right  to  drive  its  cars  over  the  track,  and,  because 
it  was  confined  to  the  track,  other  people  were  bound  to 
keep  the  track  clear  as  far  as  they  could,  and  the  railroad 
company  was  not  liable  for  the  accident,  provided  it 
exercised  the  care  and  caution  that  ordinarily  prudent 
persons  would  exercise  under  like  circumstances.  This 
was  all  that  the  defendant  was  entitled  to. 

The  rule  contended  for  by  the  defendant  would  absolve 
one  of  its  drivers  from  exercising  any  care  or  caution  in  a 
case  like  the  one  now  before  us.  It  means,  no  matter 
what  the  position  of  the  person  on  the  track  is,  the  driver 
has  a  right  to  assume  that  he  will  get  out  of  the  way  of  the 
car,  and  to  run  over  him  if  he  does  not  get  out  of  the  way. 
That  is  not  the  law  of  this  state.  Everybody  knows  that  a 
car  is  confined  to  the  track,  and  for  that  reason  the  degree  of 
care  and  caution  to  be  used  by  a  person  while  on  or  cross- 
ing a  track  is  mcreased  over  that  to  boused  while  crossing 
a  street  in  which  there  is  no  track ;  that  is,  the  degree  of 
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care  and  caution  to  be  used  is  always  to  be  measured  by 
the  danger  likely  to  be  encoimtered.  But,  while  the  law 
requires  greater  care  and  caution  in  a  person  crossing  a 
track,  it  also  requires  the  driver  to  use  such  care  as,  con- 
sidering the  circumstances,  can  reasonably  be  used 
(Hegan  v.  8th  Ave.  B.  R  Co.,  15  N.  Y.  380).  He  must 
proceed  at  a  reasonable  and  lawful  rate  of  speed.  He  must 
not  move  at  a  rate  of  speed  faster  than  that  ordinarily 
reached  by  horses  drawing  loads  of  passengers  (Adolph  v. 
Central  Park,  &c.  R.  R.  Co.,  76  N.  Y.  530).  He  must 
not  proceed  when  it  is  obvious  that  his  doing  so  will  result 
in  an  accident  (Cohen  v.  Dry  Dock,  &c.  R.  R.,  40  Super. 
Ci.  368 ;  affirmed,  69  N.  Y.  170). 

It  is  true  that  it  was  said  in  Adolph  v.  Central  Park, 
&c.  R.  R.  Co.  {supra)j  that  the  railroad  company  has  the 
exclusive  right  to  any  part  of  the  track  over  which  at  the 
time  its  horses  and  car  are  passing  or  are  just  about  to 
pass,  and  aU  others  then  upon  it  there  are  bound  to  leave 
it  then  and  there  to  the  unrestricted  use  of  the  company  ; 
but  this  remark  was  made  in  reference  to  a  driver  of  a 
wagon  on  the  track  ahead  of  the  car  and  who  did  not  get 
off  the  track  when  told  to  do  so.  It  means  that  the 
driver  of  the  wagon  had  no  right  to  stay  on  the  track  and 
thus  prevent  the  car  that  was  behind  him  from  passing. 

We  have  considered  the  questions  that  arise  upon  these 
exceptions  taken  to  the  refusal  to  charge  as  though  there 
had  been  a  valid  exception  to  the  refusal,  although,  in 
fact,  there  is  no  such  exception.  The  exception  is  in 
these  words,  and  is  at  the  close  of  the  case  :  '*  I  except 
specifically  to  the  omission  and  refusal  to  charge  each  of 
the  other  requests  presented."  It  has  frequently  been 
held  that  that  is  not  a  vaUd  exception  (H#yt  v.  Long 
Island  R.  R.  Co.,  57  N.  Y.  678 ;  Ayrault  v.  Pacific  Bank, 
47  Ih.  570 ;  Smedis  v.  B.  &  R.  B.  R.  R.  Co.,  88  76  13). 

Judgment  and  order  appealed  from  are  aflfirmed,  with 
costs. 

Sedgwick,  Ch.  J.,  and  O'Gorman,  J.,  concurred. 


4?0  SORIA  t.  DATIDSOX. 


JippcUaat'a  points. 


CATETAXO   SORIA,   Respondent,   v.   ALEXANDER 
V.  DAMDSON,  Sheriff,  &c.,  Appellaot. 

: — Qmtraet,  nature  qf^oia  eon' 
dbmduU  taie. 

to  dm^  onttien  of  law  are  found  on  facts  not  oonclnsiTely 

the  requests  are  to  cliaige  facts  not  condosiYel j  proTCD, 

a  is  won  cfivr  to  refine  tiw  requests. 

Caidcr  an  agre^sent  whenSbj  one  is  to  consign  goods  to  another,  to  be  by 

^e  fatter  sold  at  anj  price  lie  saw  fit,  he  to  remit  to  the  fanner  one  the 

fixed  lor  the  goods  at  the  time  of  shipment,  bat  to  remit  only  after 

aad  for  the  goods  scrfd,  the  goods  remain  the  property  of  the 

■Btfl  sold.    Goods  shipped  under  such  an  agreement  are  con- 

faraile  on  a  eommissicm,  equal  to  the  difference  betwcoithe 

fixed  and  the  price  at  which  they  are  sold. 


Before  Trcax  and  O'Gorman,  J  J. 

IktAdtd  July  2,  1886. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial  on  the 
judge  s  minutes  on  all  the  grounds  stated  in  section  999  of 
the  Code. 

The  facts  appear  in  the  opinion. 

IT.  Bourhe  Cochran^  attorney  and  of  counsd  for 
appdlants,  on  the  questions  considered  in  the  opinion, 
aigued: — ^L  The  motion  ''to  dismiss  the  complaint  on 
the  ground  that  the  proof  established,  not  an  agency  on 
the  part  of  Hermance,  but  an  absolute  sale  to  him,  and 
that  consequently  the  goods  were  liable  to  be  seized  by 
the  sheriff  under  the  warrant  of  attachment,"  should 
hare  been  granted  and  it  was  error  to  deny  the  motion 
« Luden  r.  Hazen,  31  Barb.  652 ;  Bonesteel  v.  Flack,  41 
i&.  435  ;  DeveJin  t;.  O'Neill,  6  Daly,  305 ;  Morse  v.  Wick- 
ham,  14  Johns.  67 ;  Baker  v.  Woodruff,  2  N.  F.  153 ; 
Johnston  v.  Brown,  37  lowOj  200 ;  Herring  v.  Willard,  2 
Sandf.  420). 
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II.  The  delivery  of  the  goods  to  Hermance,  under  the 
agreement  as  testified  to  by  plaintiffs  witness,  was  not  a 
consignment.  If  the  consignee  is  at  liberty  to  sell  the 
goods  at  any  price  he  likes,  and  to  receive  payment  for 
the  goods  at  any  time  he  likes,  and  is  only  bound,  if  he 
sells  the  goods,  to  pay  the  consignor  for  them  at  a  fixed 
price  and  a  fixed  time,  then,  whatever  the  parties  may 
think,  their  relation  is  not  that  of  principal  and  agent, 
consignor  and  consignee,  but  the  alleged  agent  is  making 
on  his  own  account  a  purchase  from  his  alleged  principal, 
and  is  again  reselling  (Blood  v.  Palmer,  2  Fairf.  414 ; 
Eldridge  v,  Benson,  7  Cush,  483 ;  Meldrun  v.  Snow,  9 
Peck^  441 ;  Sutton  v.  Crosby,  64  Barb.  80 ;  Walker  v. 
Butterick,  105  Mass.  237  ;  Benjamin  on  Sale,  §§  382-597). 
It  was  also  claimed  by  the  pl^ntiflf  that  the  contract 
between  the  plaintiff  and  defendant  was  a  "  del  credere  " 
commission,  but  this  position  cannot  be  maintained  on 
the  conceded  facts.  Hermance  did  not  guarantee  the 
solvency  of  his  customer  (Morris  v.  Cleasly,  ^M.&S.  56). 

Henry  L.  VilaSy  and  Jacob  Fromme,  for  respondent. 

By  the  Court. — ^Truax,  J.— This  action  was  brought 
to  recover  the  possession  of  64,400  cigars.  The  property 
was  taken  by  the  defendant,  as  sheriff,  as  the  property  of 
one  Hermance  on  an  attachment  against  said  Hermance. 
The  plaintiff  claimed  that  the  property  taken  was  not 
the  property  of  said  Hermance ;  that  it  was  his,  the 
plaintiff's  property,  and  had  been  consigned  by  him  to 
the  said  Hermance  for  sale. 

The  trial  judge  in  a  charge,  to  which  there  were  no 
exceptions,  left  it  to  the  jury  to  determine  in  whom  the 
title  to  the  cigars  was ;  and  the  jury  by  then*  verdict 
determined  that  it  was  in  the  plaintiff.  There  was  evi- 
dence to  support  this  finding,  and  it  will  not  be  disturbed 
unless  there  is  error  in  the  refusal  of  the  court  to  charge 
as  requested  by  the  defendant,  or  unless  there  is  error  in 
the  court's  refusal  to  dismiss  the  complaint.    The  refusal 


472  SORIA  V.  DAVIDSON. 


Opinion  of  the  Court,  by  Truax,  J. 


to  dismiss,  and  the  refusals  to  charge  as  requested  present 
the  same  points  of  law. 

The  learned  counsel  for  the  defendant,  at  the  close  of 
plaintifiTs  case,  moved  to  dismiss  the  complaint  on  the 
ground  that  the  proof  established  not  an  agency  on  the 
part  of  Hermance,  but  an  absolute  sale  to  him,  and  that 
consequently  the  goods  were  liable  to  be  seized  by  the 
sheriff  under  a  warrant  of  attachment  against  Hermanoe. 
This  motion  was  denied  and  the  defendant  duly  excepted. 
He  also,  at  the  close  of  the  case,  requested  the  court  to 
chaiige  that  if  Hermance  to  whom  the  goods  were  con- 
signed was  at  liberty  to  sell  them  at  any  price  he  liked, 
and  received  payment  at  any  time  he  liked,  and  was  only 
bound,  if  he  sold  the  goods,  to  pay  the  consignor  for  them 
at  a  fixed  price  at  a  fixed  time,  then,  whatever  the  parties 
may  have  intended,  their  relation  in  not  that  of  principal 
and  agent  .consignor  and  commission  merchant,  but  the 
alleged  agent  is  making  on  his  own  account,  a  purchase 
from  his  all^i;ed  principal,  and  is  again  re-selling. 

He  also  requested  the  court  to  chaise  that  when  a  per- 
son is  at  liberty  to  sell  goods  sent  to  him  at  any  price  he 
likes,  and  receive  payment  at  any  time,  he  to  pay  the  con- 
signor for  them  at  a  price  fixed  beforehand,  it  is  a  sale ; 
but  if  there  be  a  right  to  return,  then  it  is  known  as  a  sale 
or  return. 

He  also  requested  the  court  to  charge  that  in  all  cases 
of  sale  or  return,  the  property  vests  in  the  purchaser  frnm 
delivery,  with  the  right  to  divest  himself  by  a  return,  but 
until  such  return,  or  an  attempt  to  return  the  property, 
the  tiile  is  in  the  person  to  whom  sent. 

He  also  requested  the  court  to  charge  that  having  sent 
the  invoices  and  bills  of  lading  to  Hermance  without  reser- 
vat  ion,  the  property  passed,  and  Soria  lost  all  rights  save 
stopjKige  III  transifUf  and  when  goods  came  into  Her- 
m:iui v's  possession,  and  they  all  came  into  his  possession, 
then  the  right  of  stoppage  in  transitu  was  at  an  end. 

The  court  ref  usthI  to  charge  each  one  of  these  requests 
and  to  each  re^asal  the  defendant  duly  excepted. 
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It  was  not  error  to  refuse  to  charge  the  last  request, 
because  the  evidence  does  not  conclusively  show  that  the 
plaintiff  had  sent  the  invoices  and  bills  of  lading  to  Her- 
mance  without  reservation. 

It  was  not  error  to  refuse  to  charge  the  next  to  the 
last  request,  because  it  was  not  conclusively  established 
by  the  evidence  that  this  was  a  case  of  sale  with  a  right 
to  return  the  property. 

Under  the  agreement  between  the  plaintiff  and  Her- 
mance  the  latter  was  to  sell  the  goods  which  plaintiff  had 
consigned  to  him  at  any  price  he  saw  fit,  but  was  to  pay 
for  them  at  a  price  fixed  at  the  time  of  the  consignment. 
By  this  agi'eement  the  property  never  became  the  prop- 
erty of  the  defendant.  He  simply  was  entitled  to  the 
possession  of  the  property  as  the  plaintiff's  agent  until  its 
sale.  His  commission  for  selling  the  property  was  tho 
price  he  received  for  the  property  over  the  price  fixed 
ui)on  at  the  time  of  the  consignment. 

It  was  never  intended  in  the  transactions  between  the 
plaintiff  and  Hermance  that  the  cigars  should  ever  become 
the  property  of  Hermance.  The  goods  were  sent  to  him 
"to  be  sold  through"  him,  and  he  was  to  remit  the 
money  for  the  cigars  on  the  1st  and  15th  of  each  month. 
But  this  arrangement  did  not  contemplate  a  sale  to  Her- 
mance. He  was  to  remit  only  after  he  had  sold  the 
cigars  to  some  one.  Until  he  had  sold  them  plaintiff 
remained  the  real  owner,  and  as  the  defendant  was  not  a 
bona  fide  purchaser  for  value,  he  acquired  no  title  to,  or 
right  of  possession  in  the  property  by  virtue  of  his  lev}- 
under  the  attachment  against  Hermance  (Cole  v.  Mann, 
62  N.  Y.  1).  The  only  way  that  Hermance  could  give 
good  title  to  the  property  was  by  selling  it.  For  this 
reason  it  was  not  error  to  deny  the  motion  to  dismiss,  or 
to  refuse  to  charge  the  first  two  requests  (Moore  v. 
Dykes,  37  fZttn,  491  and  cases  there  cited). 

The  damages  allowed  by  the  jury  were  not  excessive. 
The  plaintiff  claimed  in  his  complaint  that  the  cigars  were 
worth  $3,237.40.    The  witness  Hermance  placed  the  same 
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Talne  upon  them.  The  court  charged  the  jury  that  they 
were  to  find  the  value  of  the  goods  at  the  time  of  the  tak- 
ing. To  this  charge  there  was  no  exception.  The  jury 
found  this  value  to  be  $3,090,  and  there  is  some  evidence 
to  sustain  the  finding.  The  questions  as  to  the  form  of 
the  verdict  and  the  judgment  were  determined  against 
defendant  on  the  former  appeal  (page  52,  ante). 

The  judgment  and  order  appealed  from  are  aflSrmed, 
with  costs. 


O'GoRMAX,  J.,  concurred. 


BENJAMIN  W.   FRANKLIN,  Respondent,   r.  MARY 

C.  BROWN,  Appellant. 

T\imil0fd  and  temtnU—y6  implied  covenant  <u  to  Jitneu  qf  premise$  a$ 

dfteUing-kauie — Naxunu  odart  and  ga$e». 

There  is  no  implied  ooTenant  on  Uie  put  of  the  landlord  that  premises  let 
for  a  prirate  residence,  are  fit  for  such  purpose. 

Aooordinglj,  where  plaintiff  let  to  defendant  premises  to  be  used  by  the 
latter  as  a  dwelling-hoase,  and  defendant  is  forced  to  move  therefrqpi, 
before  the  expiration  of  the  term,  by  reason  of  nozioas  gases  and  odors, 
arising  from  adjacent  premises,  and  of  which  both  parties  were  ignorant 
at  the  time  of  the  letting,  defendant  cannot  set  np  as  a  counter-claim 
the  damages  caosed  thereby,  in  an  action  brought  by  the  landlord  for 
rent 

The  rule  is  the  same  thongh  the  premises  be  let  furnished,  to  be  used  as  a 
private  residence  only. 

Before  Sedgwick,  Ch.  J.,  Tbuax  and  O'Gorman,  J  J. 

Decided  July  2,  188G. 

Appeal  by  defendant  from  judgment  entered  upon  the 
report  of  a  referee. 

Action  to  recover  rent  for  three  months,  claimed  to  be 
due  plaintiff  by  defendant,  according  to  the  terms  of  a 
written  lease,  of  the  dwelling-house,  No.  6  West  I7th 
Street,  in  this  city. 
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The  defendant  admitted  the  living  in  and  occupation 
of  the  house  as  stated  in  the  complaint,  but  alleged  as  a 
counter-claim  that  by  reason  of  the  existence  of  noxious 
gases  and  stench  in  and  pervading  the  house,  she  became 
so  ill  that  she  was  obliged  to  leave  it,  and  to  incur  various 
medical  and  other  expenses  necessary  to  her  cure,  which 
amounted  to  more  than  the  rent  claimed  to  be  due.  The 
referee  found  that  during  the  times  covered  by  the  lease, 
noxious  gases  and  vapors  and  unhealthy  odors  existed 
throughout  the  house  in  very  large  quantities,  and  made 
it  impossible  for  the  defendant  to  use  the  furniture  therein 
without  injury  to  her  health  ;  that  in  attempting  to  use 
such  furniture  her  health  was  injured  by  the  vapors, 
odors  and  gases ;  that  the  furniture  in  the  house  was  an 
important  element  in  determining  the  consideration  to 
be  paid  by  defendant  to  plaintiff ;  that  the  house  was 
unhealthy  during  the  period  covered  by  the  lease,  and  not 
in  fit  condition  to  be  inhabited  by  the  defendant  without 
danger  to  her  health  ;  and  that  the  house,  its  fixtures  and 
furniture  were  let  to  defendant  for  a  private  dwelling- 
house  to  be  used  by  her  as  a  private  residence  only. 

The  referee  found  also  that  the  defendant  incurred 
medical  expenses  which  were  the  immediate  and-  neces- 
sary result  of  her  Uving  in  said  house,  and  that  she 
incurred  certain  hotel  expenses,  while  she  was  imable  to 
live  in  the  house  by  reason  of  its  imhealthy  condition. 
He  found,  however,  that  the  noxious  gases  did  not  arise 
from  the  house  itself,  but  came  from  the  adjoining  prem- 
ises, which  were  used  as  a  stable,  and  that  neither  the 
plaintiff  nor  the  defendant  knew  of  the  existence  of  these 
noxious  gases,  &c.,  in  the  house  prior  to  the  defendant 
signing  the  lease. 

John  O.  Agar,  for  appellant : — If  a  person  contracts 
for  a  consideration  to  let  another  use  a  furnished  dwelling- 
house  for  a  particular  purpose,  e.  gr.,  dwelling  therein  as  a 
private  residence,  he  impliedly  warrants  the  use  for  that 
purpose  for  which  he  receives  the  consideration,  free  from 
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all  defects  and  incambrances.  (1)  Contracts  for  the  letting 
and  hiring  of  ready  famished  houses  and  apartments  are 
contracts  of  a  mixed  nature,  partaking  partly  of  a  demise 
of  realty  and  partly  of  a  contract  of  letting  and  hiring 
of  movable  chattels.  The  lessor,  therefore,  in  such  con- 
tracts, is  clothed  with  the  obligations  resulting  from  the 
contract  of  letting  and  hiring  of  chattels,  in  addition  to 
those  which  have  been  acknowledged  to  flow  from  the 
demise  of  realty  simply.  (1  Addison  Contr.  446-7 ;  1 
WcLshbum  Real  Prop.  544 ;  Taylor  Landlord  &  Te^iant^ 
§  3S2 1.  (2)  A  person  who  lets  a  chattel  for  hire  for  a  par- 
ticular purpose,  and  imposes  an  obligation  upon  the  hirer 
that  it  shall  be  used  for  no  other  purpose,  intends  that  it 
shaU  be  fit,  and  impUedly  represents,  and  therefore 
impliedly  warrants,  that  it  is  fit  for  that  purpose  (Har- 
rington t».  Snj'der,  3  Barb,  38  ;  Horn  v.  Meakin,  115  Mass. 
330 ;  Fowler  v.  Locke,  7  L,  JS.  Comm.  Pleas,  280  ;  1 
Addison  Contr.  510;  Edwards  BailmentSy  374;  Story 
Bailments,  §  383,  9  ed.)-  (3)  The  plaintiff  intended  and 
represented  the  furniture  in  this  house  to  be  applicable  to 
the  use  of  a  dwelling-house,  by  covenanting  with  defend- 
ant that  she  should  use  it  for  no  other  purpose.  (4)  The 
breach  of  the  implied  covenant  of  warranty  is  sufficient  to 
predicate  defendant's  counter-claim  upon  (Mayor  v. 
Mabie,  13  X.  Y.  151).  (5)  Smith  v.  Marrable  (11  Mess.  & 
W.  5),  was  an  action  for  use  and  occupation  of  furnished 
house.  The  house  was  infested  with  bugs  and  unfit  for 
occupation,  and  the  tenant  quit.  Held,  that  there  is  an 
implied  condition  in  letting  a  furnished  house  that  it  shall 
be  reasonably  fit  for  habitation.  If  not,  tenant  may  quit. 
See  also  to  same  effect  Sutton  v.  Temple  (12  Mees.  &  W. 
60) ;  Campbell  r.  Lord  Wenlock  (4  Foster  &  Finlanson, 
716) ;  Wilson  t\  Hatton  {E.  L.  R.  Exch.  Div.  336).  This 
law  has  been  approved  in  America,  in  Dutton  v\  Grerrish 
(9  Cush.  94);  Howard  v.  Doohttle  {ZDuer,  469);  Clevesv. 
Willoughby  (7  Hill,  88  ;  1  Washburn  Real  Prop.  541 ; 
Taylor,  Landlord  cfr  Tenant,  §  382  ;  3  KenVs  Comm.  469, 
note  b).    It  has  been  criticised  in  Chadwick  v.  Woodward 


FRANKLIN  v.  BROWN.  477 

Respondent's  points. 

(13  Abb.  N.  C.  441).  But  that  case  is  wanting  in  every  ele- 
ment which  distinguishes  the  English  cases,  and  makes 
them  resemble  the  case  at  bar. 

Augustus  H,  Vanderpoel  and  Delos  McCurdyy  for 
respondent : — In  the  English  cases  cited  by  appellant,  the 
houses  were  rented  for  a  brief  period  as  summer  I'esi- 
dences,  and,  as  the  court  assumed,  were  represented  by 
one  party  and  understood  by  the  other  to  be  in  suitable 
condition  to  be  used  as  residences  during  the  short  period 
for  which  they  were  to  be  occupied,  and  the  actions  were 
for  damages  for  use  and  occupation.  Parke,  B.,  states 
(Sutton  V.  Temple,  12  Mees.  &  W.  60),  that  in  order  to 
support  the  doctrine  of  Smith  v.  Man'able,  Edwards  v, 
Etherington,  Collins  v.  Barrow,  &c.,  it  is  necessary  to 
import  into  the  cases  the  fact,  *Hhat  there  was  some 
default  on  the  part  of  the  landlord,  in  not  making  the 
premises  fit  for  occupation,  pursuant  to  an  express  con- 
ti-act  to  do  so."  And  further,  the  case  of  Smith  v.  Mar- 
rable  is  understood  to  have  been  distinctly  overruled  by 
the  subsequent  cases  of  Sutton  v.  Temple  (12  Jf.  &  W. 
60),  and  Hart  v.  Windsor  (12  lb.  68) ;  Francis  v.  Cockreli 
{L.  R.  5  Q.  B.  501) ;  Carson  v.  Godley  (26  Penn.  St  111) ; 
Howard  v.  Doolittle  (3  Duerj  464) ;  Diitton  v.  Gerrish  (9 
Cush.  89) ;  Foster  v.  Peyser  (9  lb.  242) ;  Eoy ce  v.  Guggen- 
heim (106  Mass.  201) ;  Edwards  v.  N.  Y.  &  H.^R.  R.  Co. 
(98  N.  Y.  245). 

II.  The  rule  of  law  is  well  settled  in  this  state  that 
upon  the  letting  of  a  dwelling-house  there  is  no  implied 
warranty  of  its  fitness  for  the  purpose  for  which  it  was 
let  (Jaff e  v.  Harteau,  56  N.  Y.  398  ;  Cleves  v.  Willoughby, 
7  Hilly  83  ;  Mumford  v.  Brown,  6  Cow.  475  ;  Westlake  v. 
Degi'aw,  25  Wend.  669  ;  Chad  wick  t^.  Woodward,  13  Abb. 
N.  C.  441 ;  Coulson  v.  Whiting,  14  lb.  60  ;  Sutphen  v. 
Seebass,  14  lb.  68  ;  Edwards  v.  N.  Y.  &  H.  R.  R.  Co.,  98 
N.  Y.  245). 

III.  It  was  claimed  below  that  because  furniture  was 
included  in  the  lease  the  contract  was  taken  out  of  the 
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ordinary  rule  of  law,  and  an  implied  warranty  raised  that 
the  house  itself  was  and  would  continue  to  be  fit  for  the 
purpose  for  which  it  was  let.  No  such  rule  of  law  exists 
in  this  state  or  elsewhere.  The  maxim  caveat  emptor 
applies  to  the  transfer  of  all  property,  real,  pei-sonal  and 
mixed,  and  the  purchaser  takes  the  risk  of  its  quality 
and  condition  unless  he  protects  himself  by  an  expre^ 
agreement  to  the  contrary.  The  only  exceptions  are 
believed  to  be  a  sale  by  sample,  a  sale  of  goods  for  a 
particular  purpose,  an  executory  contract  to  manufacture 
an  article  for  a  specific  use  and  a  sale  of  provisions  for 
domestic  use. 

rv.  Even  if  the  lease  of  these  premises  had  contained 
an  express  covenant  that  the  house  was  and  would  remain 
fit  for  habitation,  such  covenant  is  not  broken  by  a  nui- 
sance arising  in  theneighborhood  not  caused  by  the  land- 
lord or  under  his  control,  even  if  such  nuisance  renders 
the  house  unfit  for  habitation  (Cohen  v.  Dupont,  1  Sandf. 
266  ;  Royce  v,  Guggenheim,  106  Mass.  201 ;  Pendleton  t'. 
Dyett,  4  Cow.  581  ;  Edwards  v.  N.  T.  &  H.  R.  R.  Co., 
supra).  A  covenant  for  quiet  and  peaceable  enjoyment 
only  secures  the  tenant  from  the  lawful  interruption  of 
such  enjoyment  by  persons  having  a  title  paramount  to 
that  of  his  landlorf,  or  an  interruption  by  the  landlord,  or 
those  claiming  under  him,  and  not  by  a  stranger  (Gil- 
hooley  t\*  Washington,  3  Sandf.  330 ;  Gilhooley  v.  Wash- 
ington, 4  K  Y.  217 ;  Townsend  v.  Gilsey,  7  Abb.  N.  S. 
59 ;  Ogilvie  v.  Hull,  5  Hill,  52 ;  Egerton  v.  Page,  20  N. 
F.  281 ;  Wood's  Landlord  and  Ten.  801-804 ;  Mortimer 
V.  Brunner,  6  Bostu.  653). 

By  the  Court.— O'Gorm an,  J. — (After  stating  the 
facts  as  above.) — There  is  sufficient  evidence  to  sustain 
these  findings  of  fact,  and  the  only  question  of  law  which 
arises,  is  whether  or  no  there  was  any  implied  covenant 
on  the  part  of  the  lessor,  plaintiff,  that  the  house  was  fit 
for  habitation  as  a  dwelling  house,  or  whether  any  duty 
existed  on  his  part  towards  the  plaintiff,  from  the  breach 
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of  which  she  incurred  damages,  which  she  was  legally 
entitled  to  charge  against  him  as  a  counter-claim  in  this 
action. 

This  question  has,  from  time  to  time,  been  the  subject 
of  contention  in  the  courts,  both  of  England  and  of  the 
United  States.  In  this  state,  however,  the  conclusion 
may  be  fairly  gathered  from  decisions  of  prevailing 
authority,  that,  in  the  absence  of  any  covenant  in  the 
lease  itself,  as  to  the  fitness  of  the  leased  premises  for 
occupation  as  a  dwelling,  no  covenant  of  the  lessor  can  be 
implied  on  the  subject,  and  that  imless  by  reason  of  direct 
or  constructive  fraud  or  culpable  negligence  on  the  part 
of  the  lessor,  the  tenant  hires  at  his  peril ;  and  a  rule 
similar  to  that  of  caveat  emptor  applies,  and  throws  on 
the  lessee  the  responsibility  of  examining  as  to  the  exist- 
ence of  defects  in  the  premises  and  of  providing  against 
"their  ill  effects. 

There  is  no  responsibility  on  the  landlord  in  such  cases, 
except  such  as  arises  from  absolute  delictum  on  his  part 
(Jaffe  V.  Harteau,  56  N,  Y.  398 ;  Meeks  v,  Bowerman,  1 
Dalpy  99  ;  Wallace  v.  Lent,  lb.  481 ;  Coulson  v.  Whiting, 
14  Abb.  N.  a  60  ;  Sutphen  v.  Seebas,  lb.  67).  If,  for 
instance,  the  landlord  knew  before,  or  at  the  time  of  the 
letting,  that  the  premises  were,  by  reason  of  some  latent 
defects,  unfit  for  occupation  in  the  use  for  which  they 
were  hired,  and  he  failed  to  disclose  these  defects,  he 
would  be  guilty  of  negligence  (Edwards  v.  E.  R.,  98  N.  Y. 
245).  He  would  also  be  liable  if  the  defect  arose  from  his 
own  wrongful  act  (Chadwick  v.  Woodward,  13  Abb.  N. 
C.  441 ;  Rhinelander  v.  Seaman,  lb.  455). 

In  Cesar  v.  Karutz  (60  N.  Y.  229),  the  plaintiff  claimed 
damages  from  defendant  on  the  ground  that,  being  owner 
of  a  house,  in  certain  rooms  of  which  tenants  had  been 
recently  ill  of  smallpox,  he  with  knowledge  of  that  fact, 
failed  to  disclose  the  same  to  the  plaintiff,  and  leased  to 
the  plaintiff  the  rooms  which  had  been  thus  occupied  to  the 
damage  of  the  plaintiff.  The  court  of  appeals  sustained  a 
verdict  for  the  plaintiff  on  these  facts. 
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Iz.  li^r  ::a=«?  ai  bar.  boweTer,  the  facts  are  not  similar. 
HT!r»5^  tirr  I '.tf'.Tfff.  kssoT,  aod  his  tenant,  the  defendant, 
"^-^Ti.  ii  lie  rim-E-  •:•€  the  ejcecation  of  the  lease,  equafly 
i-ri..nz.:  :f  :h-r  •existence  of  the  noxious  gases  and  odors 
-■^ju :i  rvn  >r*e»i  zh^  premises  unfit  for  the  purposes  of  her 
l"~-zz  :lrT»r,  ani  no  defect  in  the  house  itself  was  the 
iirix  . :  i^  i:ii:?cii:-ef.  bu;  it  was  whollv  attributable  to 
il-r  ^z-r-.'iL  fr.m  tbe  adjoining  stable,  and  the  stench 
iz;:TVj.f^i  iz  ini^rnsity  after  the  plaintiff  had  for  some  time 
■: :  zzii.z^rrl  h-er  c«>rapQtion  under  the  lease.  Xor  did  the 
•Ir:V:^5  JLri^  fr^.xn  anj  wrongful  act  or  culpable  negligence 


f-i-^ 


•Zti  :lef*^  facts  the  referee's  conclusions  of  law  were 
rrrT^rr  Ani  must  be  sustained.  In  Edwards  r.  R.  R  (98 
.V.  11  14*.  ^:  5*!:  _j.  ,  the  rule  of  law  as  to  the  responsibility 
■: :  :  hr  lin  il :  ri  is  clearly  laid  down.  *"  The  responsibility 
.  f  :hr  liz  :I :  ri  i?  the  same  in  all  cases.  If  guilty  of  neg- 
li^fr.^e-.  •  r  c:hrr  A/fV/?!fn,  which  leads  directly  to  the 
-.xiirii:  ir.  i  wr^ng  omplained  of,  he  is  liable ;  if  not  so 
-nil:  V.  n  :•  lii':  ilitv  attaches  to  him. 

Thr  ;.;  icm^n:  below  is  afiirmed,  with  costs. 

Szi^r-TftiJiL  Ch.  J.,  and  Truax,  J.,  concurred. 


WTLLIAM  H.  POWERS  r.  HENRY  ELIAS. 

C'i'zr  -r  »fc"-**  -.v.  whT^^-^jj^-r  t>  nmaiJi  I'ji  pot»emon  uniU  due, — Surrender 

if  p*nctc-*i^m  %  .v-'*v   i\€  ffir^  aSftoivU  titU,  and  mort^i^r  has  no  Uti' 

*-<j  t>  :r^< —  ITw:  wr  $%  r^rftid^r  Itji^^  Iny  or  fkot  mof  be  question  or 

/A-f  -V-  \-;.  — If  -«7  kii  'j-jj  reericfJ^  receipt  of  money  claimed  or  id 

r£%.'^i<  k:  iif.ir»ii-y — Aj'iuciition  of  doctrine. 

I*  li  ».-::;':  fr  ai'T^T  had  and  receired,  brought  by  a  purchaser  at  ft 
>>rr.f  5  jA^rr  cf  c-«rti:n  pn>pertT  subject  to  a  chattel  mortgage  (not  due 
^T  ::<  ^.--  :;.:::>,  against  the  assignee  of  the  mortgage  for  the  amount 
il'--\r  'i  :^'  live  Vien  recerred  by  him  in  excess  of  the  mortgage  debt,  on 
a  s?.>  =:ii.  ':t  biin  of  the  property, — the  following  points  were  ruled: 

vl.^  Prl:T  to  a  cia:;el  mortgage  (by  the  conditions  of  which  the  mortgagor 
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was  to  retain  possession  until  it  became  due)  becoming  due  by  its  term, 
the  absolute  title  to  the  mortgaged  property  may  become  vested  in  the 
mortgagee  by  the  mortgagor  surrendering  possession  to  the  mortgagee ; 
leaving  in  the  mortgagor  a  naked  equity  of  redemption  which  is  not 
leviable. 

(2.)  But  whether  such  surrender  was  made  before  levy  may  be,  and  under 
the  evidence  in  this  case  was  a  question  for  the  juTy ;  and  the  non-sub- 
mission of  that  question  in  this  case  would  have  been  error,  for  which 
the  judgment  entered  on  a  verdict  for  defendant  on  direction  of  the  court, 
under  exceptions,  would  be  reversed,  were  it  not — 

(8.)  That  before  the  sale  by  the  sheriff,  the  mortgagee  had  transferred  the 
mortgage  to  the  defendant  who  paid  and  satisfied  the  mortgage,  and 
then  sold  the  property  to  the  wife  of  the  mortgagor,  and  that  the  mort- 
gaged property  was  not  worth  more  than  the  mortgage ;  and  that  defend- 
ant had  not  in  fact  received  any  money  from  the  property ;  which  facts 
being  undisputed  called  in  this  action  for  a  judgment  for  defendant. 

(4.)  That  the  defendant  on  the  transfer  by  him,  expressed  in  the  bill  of 
sale  a  larger  consideration  than  the  amount  of  the  original  mortgage, 
the  excess  representing  money  paid  out  by  him  in  discharge  of  various 
claims  against  the  mortgagor,  one  thereof  being  due  him ;  does  not  (it 
being  undisputed  that  the  mortgaged  property  was  not  worth  more  than 
the  mortgage)  establish  that  he  had  received  any  money  for  plaintiff's 
use. 

Before  Sedgwick,  Ch.  J.  and  O'GtoRMAN,  J. 

Decided  July  2, 1886. 

Exceptions  taken  by  plaintiff  ordered  to  be  heard  in 
the  first  instance  at  general  term,  and  verdict  directed  for 
defendant. 

The  facts  appear  in  the  opinion. 

John  Brooks  Leamtt,  attorney  and  of  counsel  for 
plaintiff. 

Ouggenheimer  &  Untermeyery  attorneys  and  Samuel 
Untermeyer,  of  counsel  for  defendant. 

By  the  Court.— O'Gorman,  J.— The  action  was  brought 
to  recover  $1,800,  as  money  received  by  the  defendant  for 
the  use  of  the  plaintiff,  or  the  lesser  sum  of  $500  and 
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interest,  ^liiich  {damtiflTs  ooonsel  in  his  brief  submitted 
on  this  appeal,  stipulates  to  receive  in  full  satisfaction  of 
his  cJaim,  if  judgment  absolute  be  rendered  in  his  favor 
for  the  reduced  amount. 

The  question  for  this  court  is  whether,  on  the  undis- 
puted evidence,  the  plaintiff  has  failed  to  sustain  his  con- 
tention. 

The  facts  are  these :  Before  June  2,  1SS3,  Joseph  L. 
Haver  had  been  occupying  the  premises  No.  48  Cbarltou 
{j  where  he  had  carried  on  the  business  of  a  hotel  and 
saloon.    On  July  2,  1S33,  he  mortgaged  certain  of 
his  chattel  property,  consisting  of  hotel  fixtures  and  uten- 
sils. Ac,  to  Bobert  Coles  for  $1,700.    By  the  terms  of  the 
mortgage,  the  principal  was  not  payable  until  May  1, 
1SS5,  and  until  that  time,  and  a  failure  to  make  pay- 
ment, Mayer  was  to  retain  possession  of  the  mortgaged 
property.    Mayer  becoming  deeply  in  debt,  and  on  March  2, 
IS-^i,  he  went  away  from  New  York,  abandoned  his  busi- 
ness, aiid  did  not  return  for  four  or  five  months.     Before 
he  went  away,  he  had  a  conversation  with  his  wife  about 
this  mortgaged  property,  in  which  he  fiaid  to  her,  *  *  You 
have  got  full  charge  of  this.    I  do  not  want  anything  of 
it,  and  you  must  dispose  of  it  to  Mr.  Coles,  if  you  choose 
to  do  so."    Mr.  Coles  had  then  made  demand  on  Mayer 
for  payment  of  interest  then  due  on  the  mortgage,  and 
Mayer  was  not  able  to  pay  him.    After  this  conversation, 
the  w2e  of  Mayer  entered  into  full  possession  of  the 
mortgaged  property,  with  full  right  and  power  of  dispos- 
ing of  the  same  as  she  chose,  Mayer  surrendering  to  her, 
all  his  interest  therein.    He  never  afterwards  made  any 
claim  to  ownership  of  the  property,   or  in  any  way, 
attempted  to  revoke  the  right  to  possession  thereof,  which 
he  in  that  conversation,  transferred  to  his  wife.    Soon 
after  that  conversation,  and  on  March  4  or  5  (the  exact 
day  is  not  certain),  she  transferred  all  the  mortgaged 
property  to  Coles,  the  mortgagee,  who  thereupon  entei'ed 
into  absolute  possession  of  the  same,  and  used  it  in  the 
hotel  and  liquor  saloon  business,  which  ho  thenceforth 
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carried  on  in  the  same  premises,  with  the  aid  of  the  wife 
of  Mayer.  On  March  5,  one  Chase  recovered  judgment 
against  Mayer,  and  on  the  same  day  issued  execution  and 
placed  the  execution  in  the  hands  of  the  sheriff,  who,  on 
the  same  day,  made  a  formal  levy  on  all  the  right,  title, 
and  interest  of  Mayer  in  the  property  on  the  premises, 
including  the  said  chattels  covered  by  the  mortgage  to 
Coles,  who  gave  notice  to  the  sheriff  of  his  claim  to  abso- 
lute ownership  of  the  property.  On  April  17,  1884,  the 
sheriff  sold  by  auction  all  the  right,  title,  and  interest  of 
Mayer  in  the  mortgaged  property  to  the  plaintiff  for  $26. 

The  first  question  is,  whether,  at  the  time  of  the  levy 
and  sale,  there  was  any  interest  in  Mayer,  the  judgment 
creditor,  capable  of  levy  and  sale  under  execution.  If  not, 
then  the  plaintiff's  action  must  fail. 

Until  default  made  by  Mayer,  on  May  1,  1885,  the 
right  to  possession  of  the  mortgaged  property  was  vested 
in  Mayer,  and  if  this  right  had  existed  in  him  at  the  time 
of  the  levy,  it  was  an  interest  in  the  property,  which  could 
be  sold  under  execution.  If,  however,  Mayer  had  sur- 
rendered the  posl^ession  of  the  property  to  his  mortgagee, 
even  before  default  in  payment  of  the  principal  on  May 
1,  1885,  then  the  legal  title  would  have  become  absolute 
in  the  mortgagee  (Hill  v.  Beebe,  13  N.  Y.  556),  and  there 
would  have  remained  in  Mayer  only  a  mere  naked  equity 
of  redemption  in  the  mortgaged  property,  and  that  equity 
of  redemption  was  not  a  proper  subject  of  sale  under 
execution  (Hale  v.  Sweet,  40  N.  Y.  97 ;  Porter  v.  Parm- 
ley,  52  lb.  185). 

The  questions  as  to  whether  Mayer's  wife,  in  pursuance 
of  the  authority  vested  in  her  by  him,  had,  before  the  levy 
was  made,  transferred  the  possession  of  the  mortgaged 
property  to  the  mortgagee,  and  whether  he  had  thereafter 
retained  actual  possession  thereof  were  material  ques- 
tions undetermined,  and  which,  I  think,  should  have  been 
submitted  to  the  jury  (Hull  v.  Carnley,  11  N.  Y.  501). 

As  to  the  vahdity  of  the  mortgage,  and  its  due  and 
proper  filing,  there  is  no  dispute. 
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fiart.  a  Talid  levr  had  been  made  an  this 
:?^^^  pr.fcrtj  tnr  the  shesiff  before  it  iras  reduced 
i.£  bj  Cc4es.  the  mortgagiBe,  under  the  trass- 
v  him  br  the  wife  of  'M^y&r,  is  a  question  br  no 
doobt  on  the  eTidence.    It  was  held  in 
L  ci  T.  Wr^  ±>  X  Y.  471  ^  that  the  true  test  of  a  ralid 

€coa^  had  been  done  to  subject  the 
of  trespass,  but  for  the  authority  of 


in  the  case  at  bar  as  to  the  conduct  of 
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is  uncontradicted  evidence  that  the  mortgaged  property 
was  not  worth  more  than  $1,700,  the  amount  of  the 
mortgage,  and  Elias,  in  his  testimony,  explains  the  trans- 
action which  led  to  the  sale  by  him  to  Mrs.  Mayer,  and 
shows  that  he  did  not  receive  any  money  from  Mrs. 
Mayer,  but  that  the  consideration,  as  set  forth  in  the  bill 
of  sale,  repi'esents  only  an  amount  of  money,  in  fact,' paid 
out  by  him  in  discharge  of  the  mortgage,  and  in  settle- 
ment of  various  other  claims  against  Mayer. 

The  interest,  if  any,  in  the  mortgaged  property,  which 
plaintiff  acquired  at  the  sheriff's  sale,  and  for  which  he  paid 
$25,  had  not  in  fact,  even  in  the  aspect  of  the  case  most 
favorable  to  the  plaintiff,  that  value  or  any  substantial 
value.  If  he  had  then  taken  actual  possession  of  the 
property,  it  was  still  subject  to  the  mortgage,  which 
would  become  due  on  May  1,  1885,  and  all  the  value  of 
the  property  would  have  been  exhausted  in  the  payment. 

His  claim  in  this  action  is  therefore  for  the  recovery  of 
money,  which  was  never  in  fact  received  by  the  defend- 
ant for  the  use  of  the  plaintiff  or  at  all.  There  never  was 
any  balance  in  the  hands  of  Elias,  the  defendant,  arising 
out  of  the  sale  of  the  mortgaged  property,  and  remaining 
after  payment  of  the  mortgage.  The  claim  of  Elias  him- 
self for  $500  due  him  by  Mayer  was  not  paid  out  of  any 
such  balance. 

The  plaintiff  has  suffered  no  loss  by  any  act  of  the 
defendant,  and  his  claim  to  recover  from  the  defendant 
the  amount  set  forth  in  his  complaint,  or  any  amount  in 
this  action,  is  not  sustained. 

This  action  is  an  equitable  action,  and  presents  the 
question,  to  which  party,  money,  ex  cequo  et  bono,  belongs 
(Kingston  Bank  v,  Eltinge,  66  N.  Y.  625).  It  would  be 
clearly  inequitable  and  unjust  to  charge  the  defendant 
with  the  receipt  of  money,  for  the  use  of  the  plaintiff, 
which  he  never  did  in  fact  receive. 

PlaintiflTs  exception  to  the  denial  of  a  verdict  by- 
defendant  was  not  well  taken,  and  judgment  should  be 
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entered  in  favor  of  the  defendant,   on  the  verdict  as 
directed,  with  costs. 

Sedgwick,-  Ch.  J.,  concurred. 


THE  BENEDICT  &  BURNHAM  MANUFACTUEING 
CO.,  Respondent,  v.  DAVID  J.  HUTCHINSON, 
Impleaded,  &c.,  Appellant. 

EitoppeL — Res  ad  judicata, — Special  partnenhip. 

The  receipt  of  a  dividend  under  an  order  on  an  accounting  in  proceedings 
on  an  assignment  made  hy  A.  and  B.,  for  the  benefit  of  the  creditors  of 
said  firm  as  a  limited  partnership,  and  an  appearance  in  said  proceedings, 
does  not  estop  the  creditor  from  bringing  an  action  thereafter  for  the 
balance  of  the  claim  against  aU  the  partners,  and  enforcing  the  liability 
of  C,  the  alleged  special  partner,  as  a  general  partner,  it  not  appearing 
that  the  court  in  said  assignment  proceedings  had  power  to  litigate  the 
question  whether  C.  was  a  general  or  a  special  partner,  or  that  said 
question  was  in  fact  there  litigated 

Sharp  «.  Hutchinson  100  {K  T.  533);  Durant  «.  Abendroth  (97  Ih.  133); 
and  Magin  o.  Lawrence  (45  Super.  Ct.  235),  followed  as  to  what  consti* 
tutes  a  suflScient  payment  of  special  capital  under  the  statute  relating  to 
special  partnership. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  JJ. 

Decided  July  2,  1886. 

Appeal  by  defendant  from  judgment  entered  on  a  ver- 
dict for  the  plaintiff  found  on  the  direction  of  the  trial 
judge,  and  from  an  order  denying  a  motion  for  a  new  triaL 

Action  against  David  J.  Hutchinson,  Alexander  Hogg, 
and  Alexander  Patterson,  as  copartners,  to  recover 
$4,207.83,  being  the  aggregate  amount  I'emaining  due  on 
account  of  certain  promissory  notes  made  by  the  firm  of 
Hogg  &  Patterson,  and  payable  to  the  plaintiff. 

Of  this  firm  the  plaintiff  claimed  that  Hutchinson  was 
a  general  pai*tner,  by  reason  of  his  having  falsely  stated 
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in  a  certificate  of  special  partnership  filed  by  him,  that  he 
had  contributed,  as  special  partner,  $10,000  to  the  com- 
mon stock  of  the  partnership,  whereas,  in  fact,  he  then 
contributed  only  the  sum  of  $8,000. 

The  main  defense  rehed  on  by  the  defendant  Hutchin- 
son was,  that  the  plaintiff  was  estopped  from  maintain- 
ing this  action  because,  in  certain  proceedings  had  in  the 
court  of  common  pleas,  relating  to  a  general  assignment 
made  by  Hogg  &  Patterson,  as  general  partners,  and  pur- 
porting to  be  for  the  benefit  of  the  creditors  of  the  firm  of 
Hogg  &  Patterson,  as  a  limited  partnership,  the  plaintiff 
had  presented  the  claim  now  in  suit  to  the  assignee  for 
payment,  and,  during  the  pendency  of  this  action,  had 
recei\red  and  accepted  from  the  assignee  $1,696.06  on 
account  of  its  claim. 

OeorgeH.  Jbrsfer,  for  appellant: — I.  The  referee  in  the 
assignment  proceedings  refused  to  find  the  liability  of 
Hutchinson  as  general  partner  for  the  copartnership 
debts.  The  question  was  litigated  before  the  court  on  the 
plaintiff's  exceptions  to  these  refusals  to  find.  The  court 
confirmed  the  referee's  conclusions  and  decreed  accord- 
ingly. This  decree  was  never  reversed,  but  stands  in  full 
force.  Even  if  the  conclusions  of  law  of  the  referee  and 
the  decree  of  the  court  were  erroneous,  yet  the  same  can 
only  be  questioned  by  a  direct  appeal  and  a  reversal,  and 
cannot  be  questioned  collaterally.  The  recital  in  the 
decree,  that  on  May  12,  1881,  Andrew  H.  Hogg  and  Alex- 
ander H.  Patterson  as  copartners,  under  the  firm  name  of 
Hogg  &  Patterson,  at  No.  17  West  Houston  street,  New 
York  city  (although  the  issue  as  to  whether  one  David  J. 
Hutchinson  was  a  general  or  a  special  partner  in  said 
firm,  was  not  tried  or  determined  by  said  referee  and  is 
not  passed  upon  by  this  court),  executed  and  acknowl- 
edged an  assignment  in  writing,  does  not  help  the  plaint- 
iff. The  plaintiff  had  a  right  to  request  findings  of  fact 
and  conclusions  of  law,  and  it  was  the  duty  of  the  referee 
to  note  the  manner  in  which  each  proposition  was  dis- 
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posed  of.    This  determination  by  the  referee,  shown  by 
the  record  and  excepted  to  by  the  plaintiff,  is  not  to  be 
disposed  of  by  such  a  recital  in  the  decree.    The  plaintiff 
was  duly  served  with  process,  appeared  by  attorneys,  took 
part  in  the  proceeding ;  the  appellant  was  also  a  party 
duly  served  with  process,  and  the  decree  of  the  court  of 
common  pleas  was  a  final  adjudication  between  the  parties 
by  a  competent  tribunal,  as  to  their  rights.    This  court 
has  no  jurisdiction  to  try  the  question  which  has  been  so 
adjudicated  (Norton  v.  Woods,  22  Wend.  522 ;  White  r. 
Merritt,  7  N.  F.  352  ;  Demarest  v.  Darg,  32  lb.  281 ;  Gates 
V,  Preston,  41  lb.  113).     This  is  so  though  the  judgment 
is  against  the  facts  or  without  facts  to  sustain  it  (Hunt  r. 
Hunt,  72  N.   F.  218 ;  Jenkins  v.  Pahey,  73  lb.  355 ;  Jor- 
dan V.  Van  Epps,  85  16.  427  ;  Glacius  v.  Fogel,  88  lb.  435). 
The  claim  of  Hutchinson,  to  share  in  the  assigned  estate 
as  a  creditor,  necessarily  involved  the  question  whether  or 
not  he  was  such  a  creditor.    I£  a  general  partner,  he  could 
not  be  such  a  creditor.    The  decree  that  he  was  entitled 
to  a  dividend  as  a  creditor,  necessarily  involved  then,   a 
determination  that  he  was  not  a  general  partner,  and  by 
this,  however  erroneous,  plaintiff  was  bound  until  reversed 
on  appeal.     The  adjudication  in  the  court  of  common 
pleas,  that  Hutchinson  was  a  creditor,  is  a  defense  to  this 
action,  both  as  an  adjudication,  and  as  the  best  evidence 
to  be  had  on  the  subject,  of  whether  he  was,  or  not  a 
general  partner  (Hunt  v.  Hunt,  72  N.  Y.  230 ;  Brown  v. 
Mayor,  66  26.  390 ;  Burckhead  v.  Brown,  5  Sandf.  134 ; 
Etheridge  v.  Osbom,  12  Wend.  403  ;  Dunham  v.  Bower, 
77  N.  F.  79  ;  White  v.  Merritt,  7  N.  F.  352  ;  Bellinger  v. 
Craigue,  31  Barb.  637).    Durant  v.  Abendroth  (97  N.  F 
132),  has  no  application  because,  unlike  that  case,  here  the 
creditors  in  question  were  parties  to  the  proceedings, 
brought  in  by  process,  appearing  by  attorneys,  and  actu- 
ally Utigating  the  question. 

n.  When  the  assignment  was  made,  plaintiff  was  called 
on  to  elect,  and  it  did  so,  and  is  now  conclusively  bound 
by  that  election.    Were  the  partnership  a  general  partner- 
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ship,  Hutchinson  should  have  joined  in  the  assignment, 
which  he  did  not.  After  knowledge  of  this  the  plaintiff 
proved  its  claim  against  the  estate,  which  was  not 
assigned,  if  Hutchinson  was  a  general  partner,  and  when 
he  did  so  it  must  be  held  to  have  claimed  and  elected  to 
hold  that  Hutchinson  was  not  a  general  partner  (New 
York  Fireman  Ins.  Co.  v.  Lawrence,  14  Johns.  55  ;  Gross 
V.  Mather,  46  N.  Y.  689 ;  2  Lajis.  283 ;  Wright  v.  Ritter- 
man,  1  Abh.  N.  S.  430  ;  Cavanagh  v.  Morrow,  Daily  Reg- 
ister, July  15,  1884 :  Leading  Cases  Eq.  W.  d:  T.  541 
note  to  Noyes  v.  Mordaunt,  and  Strutfield  v.  Strutfleld 
Estate  of  James  Burke,  Parson  Select  Cases  [Penn.'\  470 
Burrill  on  Assignments,  §  478, 4  ed.). 

Bolertson,  Harmon  &  Cuppta,  and  Roderick  Robert- 
son, for  respondent : — ^I.  The  defendants  were  liable  as 
general  copartners  on  the  ground  that  the  special  capital 
specified  in  the  certificate  and  affidavit  was  not  paid  in, 
in  cash,  as  required  by  law  (2  R.  S.,  chap.  IV.,  tit.  I ; 
Durant  v.  Abendroth,  41  Super.  Ct. ;  affid,  69  N.  Y.  148 ; 
Haviland  v.  Chase,  39  Barb.  283  ;  Van  Ingen  v.  Whitman 
62  N.  Y.  518  ;  Durant  v.  Abendroth,  97  lb.  132  ;  Sharp  v. 
Hutchinson,  100  lb.  533  ;  Pierce  v.  Bryant,  87  Mass.  91 ; 
Maguire  v.  Lawrence,  45  Super.  Ct.  235 ;  Met.  Bk.  of  N. 
Y.  V.  Sirrett,  15  Abb.  N.  C.  318). 

H.  The  joinder  by  plaintiff  in  the  assignment  proceed- 
ings and  the  acceptance  of  a  dividend  therein  did  not 
prejudice  his  rights  here,  nor  was  there  any  adjudication 
in  that  matter  as  to  the  nature  of  the  copartnership  of 
Hogg  &  Patterson.  The  plaintiff  appeared,  specially,  in 
such  proceedings,  saving  aU  rights  to  prove,  in  any  suit 
or  proceeding,  that  the  defendant  Hutchinson  was  a  gen- 
eral partner.  Whether  plaintiff  had  or  had  not  reserved 
its  rights,  and  even  though  the  referee  and  court  had 
remained  silent  on  the  question  as  to  whether  or  not  the 
firm  of  Hogg  &  Patterson  was  a  general  or  special  part- 
nership, plaintiff's  participation  in  the  assignment  pro- 
ceedings would  not  have  prejudiced  him  here.  The  assign- 
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ment  proceedings  were  only  proceedings  in  rem,  and  did 
not  estop  plaintiff  from  proceeding  against  the  firm  as  a 
general  partnership  (Durant  v.  Abendroth,  97  N.  Y.  133). 

By  the  Court. — O'Gorman,  J. — (After  stating  the 
facts  as  above). — The  evidence  is  suflBdent  to  sustain  the 
plaintiff's  contention  that  the  defendants  were  general 
partners,  for  the  cause  set  forth  in  the  complaint. 

Of  the  amount  of  $10,000  stated  to  have  been  paid  into 
the  funds  of  the  firm  by  Hutchinson,  only  $8,000  was 
actually  paid,  and  as  to  the  remaining  $2,000,  he  returned 
a  note  made  by  Hogg  individually  for  that  amount,  which 
was  put  to  the  credit  of  Hutchinson  on  the  books  of  the 
new  firm.  This  is  not  a  compliance  with  the  require- 
ments of  the  law  (Sharp  v.  Hutchinson,  100  N.  Y.  533 ; 
Durant  v.  Abendroth,  97  lb.  132  ;  Maginn  v.  Lawrence, 
45  Super.  Ct  235). 

The  only  material  question  which  remains  is  whether 
the  plaintiff  is  not  estopped  from  taking  advantage  in 
this  action  of  the  defendant's  failure  to  create  a  limited 
partnership. 

The  proceedings  in  the  court  of  common  pleas,  on 
which  defendant  Hutchinson  relies,  proceeded  necessarily 
on  the  assumption  that  the  assignment  made  by  Hogg  & 
Patterson  as  general  partners,  was  a  valid  assignment. 

A  referee  was  appointed  to  take  proof,  who  found, 
among  other  things,  that  Hogg,  Patteraon  &  Hutchinson 
were  engaged  in  business  under  the  firm  name  of  Hogg  & 
Patterson,  but  that  the  issue  as  to  whether  Hutchinson 
was  a  general  or  a  special  partner  in  said  firm  was  not 
tried  or  determined  by  the  referee. 

The  plaintiff  appeared  on  the  reference,  and  offered  to 
prove  the  failure  of  Hutchinson  to  comply  with  the 
requirements  of  the  law  as  to  the  creation  of  special  part- 
nership, which  proof  was  excluded  by  the  referee  on  the 
objection  of  counsel  for  Hutchinson,  and  on  the  ground 
that  the  question  whether  or  not  Hutchinson  was  liable 
to  creditors  as  a  general  partner  could  not  be  tried  on  that 
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reference.  On  the  return  of  the  citation,  duly  issued, 
requiring  the  creditors  of  the  firm  to  appear  in  court  and 
attend  to  the  final  settlement  of  the  assignee's  accounts, 
the  plaintiff  appeared  by  counsel,  but  *  *  without  prejudice 
to  its  right  to  claim  in  any  suit  or  proceeding  that  the 
firm  of  Hogg  &  Patterson  was  not  a  special  or  limited 
partnership,  but  a  general  one,  and  without  waiving  any 
right  to  proceed  against  the  general  partnership."  In  the 
order  of  the  court  of  common  pleas,  confirming  the 
referee's  report,  it  is  set  forth  that  the  issue  as  to  whether 
Hutchinson  was  a  general  or  special  partner  in  said  firm 
was  not  tried  or  determined  by  the  referee,  and  was  not 
passed  on  by  the  court. 

There  is  here,  therefore,  direct  and  ample  evidence  that 
the  question  was  not  only  not  Utigated,  but  was  expressly 
excluded  from  the  consideration  of  that  court  and  of  the 
referee.  Indeed,  the  consideration  of  any  question  as  to 
the  vaUdity  or  invaUdity  of  the  assignment  was  foreign 
to  his  functions,  which  were  only  to  ascertain  how  the  pro- 
visions of  the  assignment  should  be  legally  carried  out 
(Be  Holbrook,  99  N.  Y.  539). 

The  objection  that  plaintiff,  by  electing  to  take  advan- 
tage of  the  proceedings  to  give  effect  to  the  assignment, 
and  by  accepting  and  receiving  from  the  assignee  pay- 
ment of  a  part  of  its  claim,  has  disabled  itself  from  main- 
taining this  action,  is  without  merit. 

The  plaintiff's  contention  here  is  that  the  proceedings 
in  the  court  of  common  pleas,  were,  strictly  speaking, 
in  rem;  that  the  assignment  was  void  because  all  the 
general  partners  had  not  joined  in  executing  it ;  that  the 
property  in  the  hands  of  the  assignee  was  still  the  prop- 
erty of  the  firm  of  Hogg  &  Patterson,  and  that  the  plaint- 
iff has  always  expressly  reserved  all  its  rights  to  all 
remedies  against  the  partners  in  another  action. 

Its  acceptance  of  money  from  the  assignee  of  two  of 
the  partners,  in  part  payment  of  the  indebtedness  of  the 
firm  to  it,  is  not,  under  the  circumstances  of  this  case,  a 
waiver  of  any  other  claim,  nor  does  it  preclude  it  from 
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suing  all  the  partners  in  another  action  and  recovering 
any  balance  remaining  due  (Durant  v.  Abendroth,  97  N. 
y.  132). 

The  judgment  and  order  must  be  aflSrmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  Truax,  J.,  concur. 


WILLIAM  KRAMER,  Respondent,  r.  THE  BOARD  OF 
POLICE  OP  THE  POLICE  DEPARTMENT  OP 
THE  CITY  OP  NEW  YORK,  Appellant. 

Mice  department. — Injunction  agaimt  arre$t»  Ip, /or  daimed  violation  o/ 
law  forbidding  $ale  of  toine  in  auditorium  or  lMie$  o/  places  when 
theairiealf  ete.j  performcuieeiare  gioen — EquUy  juriedietion  as  to. 

An  action  in  equity  will  not  lie  to  determine  the  question  of  the  guilt  or 
innocence  of  one  charged  with  an  offense  against  the  criminal  law. 

Therefore,  where  from  the  complaint  in  an  action  for  an  injunction,  it 
appears  that  the  acts  sought  to  be  restrained  consisted  in  the  arrest  by 
the  police  department,  of  persons  claimed  by  it  to  be  engaged  in  the 
selling  of  wine,  etc,  in  the  auditorium  or  lobbies  of  places  where  the- 
atrical, minstrel,  equestrian,  circus,  acrobatic,  joggling  or  rope  dancing 
performances  are  given,  contrary  to  §  2010  of  chapter  410  Laws  1882  (the 
Consolidation  Act),  which  makes  such  selling  a  misdemeanor,  and 
its  interference  with  a  business  claimed  by  it  to  consist  in  part  of  such 
sale,  and  that  the  injunction  is  asked  for  on  the  sole  ground  that  the 
plaintiff  violates  no  law,  but  that  nevertheless  the  police  under  such  claim 
threaten  to  arrest  the  plaintiff  and  his  employees,  and  to  interfere  with 
his  business,  whereby  he  will  sustain  irreparable  injury  which  cannot  be 
estimated  or  ascertained  in  an  action  of  law, — a  court  of  equity  has  no 
jurisdiction  to  grant  the  injunction.  A  fortiori^  it  has  no  jurisdiction  to 
generally  restrain  the  arrest  by  the  police  for  any  cause  or  offense 
whatever,  of  any  person  while  engpiged  on  the  premises  of  the  plaintiff 
in  the  transaction  of  any  business  with  him. 

Before  Truax  and  Ixgraham,  JJ. 

Decided  July  2,  1886. 

Appeal  from  order  granting  injunction. 
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The  defendants  in  this  action  are  sued  as  ^*a  body 
duly  created  by  law  specially  charged  with  enforcing  the 
laws  of  this  state  and  preserving  the  peace  of  the  city,"  and 
the  complaint  alleged  that  the  defendants  by  their  ser- 
vants and  policemen  have  threatened  to  arrest  the  plaint- 
iff and  all  his  employees,  and  to  interfere  with  plaintiff's 
business  and  prevent  him  from  carrying  on  the  same  at 
his  place  of  business  in  the  city  of  New  York,  claiming 
that  the  plaintiff  violates  the  law,  and  further  alleging 
*  ^  that  plaintiff  violates  no  law  whatever,  and  unless  the 
defendants  are  enjoined  from  interfering  with  plaintiff's 
business  and  making  the  threatened  arrests,  the  injury 
plaintiff  will  sustain  will  be  irreparable  which  cannot  be 
estimated  or  ascertained  in  an  action  at  law  ;"  and  the 
complaint  demanded  judgment,  ''that  the  defendants, 
its  superintendent,  inspectors,  captains,  sergeants,  rounds- 
men, patrolmen,  &c.,  be  enjoined  and  restrained  from 
arresting  or  taking  into  custody,  any  person  engaged 
upon  the  premises  of  the  plaintiff  in  the  transaction  of 
the  business  of  the  plaintiff,  and  from  interfering  with  or 
hindering  any  such  persons  in  the  transaction  of  said 
business,  and  from  in^  any  manner  proceeding  against 
such  persons  by  arrest,  or  otherwise,  in  the  conduct  of 
said  business  on  plaintiff's  premises,  and  from  in  any 
manner  interfering  with  or  hindering  plaintiff  or  such 
pei-son  or  persons  authorized  in  carrying  on  the  business 
as  aforesaid." 

On  this  complaint  and  the  affidavit  of  the  plaintiff, 
which  it  was  claimed  tended  to  show  that  the  business 
carried  on  at  the  premises  described  in  the  complaint,  was 
not  in  violation  of  law,  and  that  he  and  his  servants  were 
not  guilty  of  the  crime  charged,  an  order  was  entered 
which  provided,  "that  the  said  defendants  and  all 
persons  acting  under  defendants'  authority  or  by  its  direc- 
tion, desist  and  refrain  until  the  final  determination  of 
this  action,  from  arresting  or  taking  into  custody  any 
persons  engaged  upon  the  premises  of  the  plaintiff  in  the 
transaction  of  any  business  with  the  plaintiff,  and  from 
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interfering  with  or  hindering  any  such  person  in  the 
transaction  of  said  business,  and  from  in  any  manner 
proceeding  against  any  such  person  by  arrest,  or  other- 
wise, in  the  conduct  of  said  business  upon  the  plaintiflPs 
premises,  and  from  in  any  other  way  interfering  with  or 
hindering  plaintiff  or  such  person  or  persons  as  may  be 
authorized  by  him  in  carrying  on  his  business  as  afore- 
said." 

E.  Henry  Lacombe^  counsel  to  the  corporation,  and 
Francis  M.  Scott  and  D.  J.  Dean,  of  counsel  for  appel- 
lant, on  the  questions  considered  in  the  opmion,  argued : 
— I.  The  plaintiff  fails  to  make  out  any  case  for  the 
equitable  action  of  the  court.  His  plea  is,  that  the  police 
accuse  him  of  committing  a  misdemeanor  by  selling  and 
furnishing  wine,  beer  and  strong  and  spirituous  hquors 
in  the  auditorium  of  a  place  of  amusement,  contraiy  to 
the  provisions  of  section  2010  of  the  Consolidation  Act, 
whereas,  he  asserts,  on  liis  part,  that  the  place  in  which 
he  carries  on  his  business  is  not  a  place  specified  in  the 
section  last  quoted,  and,  therefore,  that  he  does  not  fall 
within  the  provision  of  that  section ;  and  he,  therefore, 
asks  the  court  to  restrain  his  arrest,  until  it  shall  have 
determined  whether  or  not  he  has  been  guilty  of  a  misde- 
meanor. It  seems  to  be  well  settled  that  an  injunction 
will  not  he  to  restrain  an  arrest  under  circumstances  such 
as  are  disclosed  by  the  papers  in  this  case  (Birch  v.  Cav- 
anagh,  12  Abb.  Pr.  N.  S.  415  ;  Murphy  v.  Board  of  Pohce, 
11  lb.  357 ;  Finck  v.  Police  Comm'rs,  66  How.  Pr.  318 ; 
Davis  V.  The  American  Society,  &c.,  75  N.  Y.  362). 

Howe  &  Hummel^  attorneys  and  of  counsel  for  respond- 
ent. 

By  the  Court.— Ingraham,  J.— [After  stating  the 
facts  as  above.] — By  section  250  of  chapter  410  of  the 
Laws  of  1882,  known  as  the  ConsoUdation  Act,  it  is  pro- 
vided that  the  government  and  discipUne  of  the  pohce 
department  of  the  city  of  New  York  shall  be  such  as  the 
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board  of  police  may  from  time  to  time,  by  rules  and  regu- 
lations prescribe,  and  by  section  277  of  the  said  act, 
**The  several  members  of  the  police  force  shall  have 
power  and  authority  to  immediately  arrest,  without  war- 
rant, and  to  take  into  custody  any  person  who  shall  com- 
mit, or  threaten,  or  attempt  to  commit,  in  the  presence 
of  such  member  or  within  his  view,  any  breach  of  the 
peace,  or  offense  directly  prohibited  by  act  of  the  legisla- 
ture, or  by  any  ordinance  of  the  city.  The  members  of 
the  police  force  shall  possess  in  the  city  of  New  York, 
and  in  every  part  of  this  state,  all  the  common  law  and 
statutory  powers  of  constables.     .     ." 

By  section  2010  of  the  said  act  it  is  provided  :  "  It  shall 
not  be  lawful  to  sell  or  furnish  any  wine,  beer  or  strong 
or  spirituous  liquors  to  any  person  in  the  auditorium  or 
lobbies  of  any  place  of  exhibition  or  performance  men- 
tioned in  section  1998,  or  in  any  apartment  connected 
therewith  by  any  door,  window  or  other  aperture  ;"  and 
by  section  2012  it  is  provided,  that  any  person  violating 
any  of  the  provisions  of  section  2010,  shall  be  deemed 
guilty  of  a  misdemeanor. 

The  selUng  or  furnishing  of  any  wine,  beer  or  liquor  in 
the  auditorium  or  lobby  of  a  place  of  exhibition  or  per- 
formance having  been  made  a  misdemeanor,  it  became 
the  duty  of  the  members  of  the  police  force  to  arrest  the 
plaintiff,  if  he  sold  or  furnished  wine  or  liquor  in  the  place 
prohibited  by  the  statute,  and  the  ground  upon  which  the 
plaintiff  requested  the  court  below  to  grant  the  injunction 
was  that  the  acts  of  the  plaintiff  and  his  servants  were  not 
in  violation  of  the  section  referred  to  ;  or,  in  other  words, 
that  they  were  not  guilty  of  the  misdemeanor  for  which 
the  police  threatened  arrest.  This  was  the  only  question 
discussed  in  the  opinion  below  and  in  the  briefs  submitted 
by  counsel  for  respondent  on  this  appeal. 

The  court  below  held  that  the  plaintiff  was  not  guilty 
of  the  crime,  thus  trying  in  a  court  of  equity  the  guilt  or 
innocence  of  a  person  accused  of  a  crime  on  affidavit. 
There  was  no  charge  in  the  complaint  that  the  police  had 
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threatened  to  make  the  arrest  without  a  warrant  or  the 
authority  required  by  law.  The  allegations  ai-e  that 
plaintiff  was  accused  of  a  crime  ;  that  the  police  threat- 
ened to  arrest  him  for  committing  such  crime ;  that  he 
was  innocent  of  the  crime  chained,  and  did  not  want  to 
be  arrested  because  it  would  injure  his  business  ;  and 
whether  or  not  a  court  of  equity  has  jurisdiction  to  deter- 
mine such  a  question  in  this  action,  is  presented. 

It  is  clear  that  the  assumption  of  such  jurisdiction  by 
a  court  of  equity  would  entirely  subvert  the  method  pro- 
vided by  law  for  the  trial  of  criminal  cases.  If  such  juris- 
diction should  be  upheld,  every  pei'son  accused  of  crime 
would  have  the  right  to  apply  to  the  court  for  an  injunc- 
tion restraining  his  arrest,  and  the  court  would  be  bound 
to  entertain  the  application  and  to  try  the  question  of  his 
guilt  or  innocence  upon  affidavits.  Upon  no  principle 
could  the  jurisdiction  be  restrained  to  a  particular  class  of 
crimes,  and  a  person  charged  with  the  crime  of  murder 
would  be  as  much  entitled  to  the  remedy  as  a  person 
chai^ged  with  a  violation  of  the  section  of  the  statute 
referred  to. 

The  tendency  has  been  to  greatly  extend  the  remedy 
by  injunction  in  civil  cases,  but  certainly  such  remedy 
should  be  limited  to  civil  cases,  and  criminal  cases  left  to 
be  disposed  of  in  the  criminal  courts. 

The  question  was  presented  to  the  court  of  appeals  in 
the  case  of  Davis  v.  The  American  Society,  &c.  (76  N,  F. 
362),  where,  as  in  this  case,  the  plaintiff  claimed  that  his 
acts  were  not  in  violation  of  the  statute  under  which  the 
officers  of  the  defendant  claimed  the  right  to  arrest,  audit 
was  there  held  that  the  action  was  absolutely  without 
sanction  in  precedent  cr  principles  of  equity.  The  court 
say:  ^' The  only  question  for  contestation  was  whether, 
as  matter  of  fact,  they  were  guilty  or  innocent  of  such 
violation,  and  the  determination  of  that  question  could 
not  by  such  an  action  as  this  be  drawn  to  a  court  of 
equity.  Whether  a  person  accused  of  a  crime  be  guilty 
or  innocent,  is  to  be  determined  in  a  common  law  court 
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by  a  jury,  and  the  people  as  well  as  the  accused  have  the 
right  to  have  it  thus  determined. " 

But  the  order  granted  in  this  case  went  further  than  to 
restrain  the  arrest  of  the  plaintiff  and  his  employees. 
The  defendants  are  "enjoined  from  arresting  or  taking 
into  custody  any  person  engaged  upon  the  premises  of  the 
plaintiff  in  the  transaction  of  any  business  with  the 
plaintiff,  and  from  in  any  manner  proceeding  against  any 
such  person  by  arrest,  or  otherwise,  in  the  conduct  of  said 
business  upon  plaintiff's  premises." 

Such  an  injunction  would  give  any  person  engaged 
upon  the  premises  of  the  plaintiff  in  the  transaction  of 
any  business,  immunity  from  arrest  for  any  crime,  and 
practically  nullify  the  statute  which  gives  to  the  members 
of  the  police  force  power  and  authority  to  arrest  and  take 
into  custody  any  person  who  shall  commit  or  threaten  or 
attempt  to  commit  in  the  presence  of  such  officer  any 
offense  prohibited  by  law. 

We  do  not  decide  whether  or  not  the  acts  of  the  plaint- 
iff were  in  violation  of  section  2010  of  the  Consolidation 
Act,  but  we  are  of  the  opinion  that  such  questions  cannot 
be  determined  by  this  court  in  this  action. 

The  order  appealed  from  should  therefore,  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  for 
injunction  denied,  with  ten  dollars  costs. 

Truax,  J.,  concmTed. 

Vol.  XXL— 32 
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BUDOLPH  SCHMIDT  v.  HERMAN  SCHANZUN,  et  al. 

JSMmue, — LeUen^  potUng  of,  secondary  endenee. — Poutiofi  not  taken  en 

trial — when  cannoi  hefint  taken  on  agopeaL 

The  testiiiiony  of  m  witness  that  a  letter  had  been  mailed  in  the  regular 
way,  is  prima  fatAe  "prw)!  that  it  was  mailed  properly  addressed,  and 
with  postage  prepaid. 

In  an  action  to  recover  the  possession  of  certain  goods,  plaintiff  having 
taken  the  position  on  the  trial,  that  they  were  consigned  by  him  to 
defendant  for  sale  on  commission  only,  and  the  defense  being  that  they 
were  sold  outright  by  plaintiif  to  defendant,  evidence  of  defendants 
insolyeocy  at  the  time  when  he  ordered  the  goods,  is  admissible  as  tend- 
ing to  f iimishf  if  defendant's  position  be  maintained,  a  ground  of  recov- 
ery admissible  under  the  complaint,  and  as  bearing  on  the  probabilities  as 
to  whether  the  transaction  was  a  consignment  or  a  sale. 

Where  secondary  evidence  of  the  contents  of  a  letter  is  offered,  and  on 
objection  being  made,  proof  of  service  of  a  notice  to  produce  is  giv%n. 
and  the  court  holding  such  notice  insufSdent,  rejects  the  evidence,  the 
party  offering  the  same,  after  having  had  the  benefits  of  an  exception,  can- 
not take  the  position  on  appeal,  for  the  first  time,  that  the  paper  being  out 
of  the  jurisdiction  of  the  court,  a  notice  to  produce  was  not  neoeassiy  to 
pennit  secondary  evidence  (Per  Sedgwick,  Ch.  J.). 

Before  Sedgwick,  Ch.  J.,  Tbuax  and  O'Gormai^,  JJ. 

Decided  Jtdy  6^  1886. 

Defendants'  exceptions  ordered  to  be  heard  in  the  first 
instance  at  general  term. 

Action  in  replevin  to  recover  certain  wines  which  plaint- 
iff claimed  to  have  consigned  to  defendant  Schanzlin  for 
sale,  and  which  defendant  claimed  to  have  bought. 

The  complaint  alleged : 

'^  That  the  defendants  have  become  possessed  of  and 
wrongfully  detain  from  the  plaintiff  the  following  goods 
and  chattels,  the  property  of  the  plaintiff,  that  is  to  say, 
thirteen  puncheons  of  wine,  marked  H.  S.,  of  which  ten 
contained  claret,  one  hock,  one  dry  muscatel,  and  one 
EiesUng,  of  the  value  of  $1,209.63.    . 

"  That  said  goods  were  duly  demanded  from  defend- 
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ants  before  the  beginning  of  this  action,  but  that  defend- 
ants have  failed  and  neglected  to  deUver  the  same  to 
plaintiflf,  to  plaintiff's  damage  $1,400.  Wherefore  plaint- 
iff prays/'  &c, 

Meyer  Auerhach,  tor  plaintiff. 

P.  &  D.  MitcheUf  for  defendants. 

By  the  Court.— Sedgwick,  Ch.  J.— The  first  excep- 
tion was  to  the  introduction  of  a  copy  of  a  letter,  which 
plaintiff  claimed  he  had  sent  by  post  to  the  defendant 
Schanzlin.  The  only  objection  taken  was  that  plaintiff 
had  not  shown  that  the  letter  had  been  mailed  or  prop- 
erly addressed  to  the  defendant,  or  that  the  postage  was 
prepaid.  The  objection  was  not  soimd,  for,  according  to 
the  rule  in  Oregon  Steamship  Co.  v.  Otis  (100  N.  Y.  446), 
all  the  things  referred  to,  had  been  pWma/acie  proved  by 
an  answer  of  an  earlier  witness,  that  the  letter  in  question 
had  been  mailed  to  the  defendant  SchanzUn  in  the  regular 
way. 

An  exception  was  taken  to  the  admission  as  evidence 
of  the  schedule  attached  to  an  assignment  made  by 
defendant  Schanzlin  for  the  benefit  of  his  creditors. 
Primarily,  these  were  objected  to  as  immaterial.  The 
counsel  for  plaintiff  then  said  that  he  wanted  to  show 
that  Mr.  Schanzlin  was  insolvent  when  he  made  the  propo- 
sition, when  he  bought  the  wine,  and  that  he  knew  him- 
self to  be  insolvent.  The  defendants'  counsel  then  made 
the  further  objection  that  the  plaintiff  had  taken  the 
position  that  the  goods  had  been  only  consigned  to 
defendant,  and  could  not  introduce  evidence  on  an  incon- 
sistent position  that  the  goods  were  sold  by  plaintiff  and 
bought  by  defendant.  The  objection  was  overruled.  The 
plaintiff  does  not  seem  to  have  taken  the  position  as  a 
ground  of  recovery  in  offering  the  testimony,  that  the 
defendant  had  in  fact  bought  the  goods,  not  intending  to 
pay  for  them,  except  in  this  way.  The  defendant  when 
the  plaintiff's  agent  demanded  the  goods  of  the  defendant, 
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gave  as  a  reason  for  retaining  them,  that  he  had  bought 
the  goods  of  plaintiff,  and  such  was  the  substantial 
defense  of  the  action  as  claimed.  Thereupon  the  plaintiff 
propased  to  prove  that  even  if  by  supposition,  the  goods 
had  been  bought,  the  defendant  did  not  intend  to  pay  for 
them,  and  for  that  reason  the  defense  or  the  reason  for 
retaining  them  after  demand,  was  not  valid.  The  plaint- 
iff would  have  had  a  right  to  argue  to  the  jury,  not  only 
have  the  witnesses  shown  the  goods  were  consigned,  but 
the  defendant  meets  this  only  by  setting  up  a  sale  which, 
if  it  occurred,  would  have  been  fraudtdent,  and  which 
under  the  complaint  would  have  entitled  the  plaintiff  to 
recover.  In  other  words,  if  the  plaintiff's  primary  position 
did  not  furnish  a  ground  of  recovery,  the  position  assumed 
as  a  defense  did  furnish  it.  In  the  conflict  of  claim  it  was 
something  that  the  jury  might  consider,  whether,  if  the 
defendant  were  insolvent,  he  would  more  likely  solicit 
consignments  or  incur  the  liabilities  of  a  purchaser  of 
goods.  I  think  there  was  no  eiTor  in  the  ruling  of  the 
court.  Although  insolvency  be  not  proof  of  an  intent  not 
to  pay,  it  is  relevant  testimony  on  the  subject. 

The  counsel  for  defendant  excepted  to  the  exclusion  of 
copies  of  letters  written  by  the  defendant  to  the  plaintiff, 
and  which  formed  part  of  the  correspondence  from  which, 
mainly,  the  relation  of  the  parties  waste  be  learned.  The 
original  letters  themselves  seem,  at  the  time  of  the  trial  to 
have  been  in  San  Francisco.  The  plaintiff  objected  to 
the  copies  as  improper,  secondary  evidence.  The  defend- 
ant proved  that  they  had  served  notice  to  produce  the 
originals.  As  this  appeared  to  have  been  served  on  the 
day  before  the  offer  was  made,  and  the  plaintiff  lived  in 
San  Francisco,  and  was  not  present  at  the  trial,  the  court 
properly  held  that  the  time  given  for  the  production  was 
not  sufficient.  It  is  now  argued,  and  perhaps  correctly, 
that  it  was  not  necessary  to  give  notice  to  produce  a  paper 
out  of  the  jurisdiction  of  the  court,  in  order  to  give  a  party 
a  right  to  prove  its  contents  by  secondary  evidence.  But 
such  position  was  not  taken  at  the  trial.    The  counsel  for 
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plaintiff  was  led  to  believe  that  the  paper  was  offered 
only  in  pursuance  of  the  notice,  and  therefore  to  take 
an  objection  which  resulted  in  an  exception  fatal  to  a 
recovery,  if  it  can  now  avail  the  defendants.  The  objec- 
tion, it  must  be  assumed,  would  not  have  been  taken,  if 
the  defendants  had  presented  the  claim  they  now  do  that 
the  evidence  was  proper  if  no  notice  had  been  given. 

As  the  exceptions  were  not  vaUd,  they  should  be  over- 
ruled, and  there  should  be  judgment  for  the  plaintiff,  on 
the  verdict,  with  costs, 

Truax,  J. — [Concurring.] — The  letters  that  were  rejec- 
ted do  not  show,  nor  do  they  tend  to  show  that  the  goods 
were  not  consigned  to  the  defendant  Schanzlin,  and  there- 
fore it  was  not  error  to  refuse  to  admit  them.    I  concur. 

O'GoRMAN,  J.,  concurred  in  the  result. 


WILLIAM   PERZELL,    Eespondent,    v.    SHERIDAN 

SHOOK,  ET  AL.,  Appellants. 

CoTitract, — Lscue. — Liquidated  damage$. 

A  contract  for  the  letting  of  a  theater  for  three  weeks,  provided  that  the 
lessee  should  pay  to  the  lessor  on  the  execution  thereof,  the  sum  of 
$1,000,  to  be  applied  to  the  payment  of  the  rent  for  the  last  week,  but 
in  case  of  the  failure  of  the  lessee  to  fully  perform  any  of  the  conditions 
of  the  agreement,  said  sum  was  not  to  be  applied  towards  the  payment 
of  any  rent,  but  was  to  be  forfeited  to  the  lessor  for  his  own  use  and 
benefit,  and  taken  and  considered  as  liquidated  damages  paid  by  the 
lessee  to  the  lessor.  The  only  condition  on  the  part  of  the  lessee  stipu- 
lated for  by  the  lease,  was  the  payment  of  a  stipulated  weekly  rent.  At 
the  expiration  of  the  first  week^  which  was  paid  for,  the  lessee  ceased  to 
use  the  theater  and  paid  no  more  rent. 

Held^  that  the  $1,000  paid  on  the  execution  of  the  contract,  is  to  be 
regarded  as  hquidated  damages,  and  as  covering  all  claims  against  the 
lessee  by  reason  of  the  breach  of  the  contract,  including  breach  of  the 
covenant  to  pay  rent. 

Further^  held^  that  the  contract  not  being  ambiguous,  seVBre  or  inequitablei 
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parol  eyidence  of  the  intent  of  the  parties,  as  to  the  clause  rdatiog  to 
the  pajineDt  of  $1,000  was  inadmissible. 

Before  Sedgwick,  Ch.  J.  and  O'GtoBHAN,  J. 

Decided  July  6,  1886. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  for 
$141,  entered  on  a  verdict  under  direction  of  the  court. 

In  March,  1883,  the  plaintiff  entered  into  a  written 
agreement  with  Albert  M.  Palmer,  for  the  lease  by  him 
to  the  plaintiff  of  the  "  Union  Square  Theatre,"  of  which 
agreement  the  following  is  a  copy  : 

**  First. — That  the  party  of  the  first  part  (Palmer) 
hereby  agrees  and  covenants  to  furnish  for  the  term  of 
three  weeks,  commencing  August  20,  1883,  to  the  party 
of  the  second  part  (the  plaintiff),  the  Union  Square  Theater 
in  the  City  of  New  York,  cleaned  and  lighted  for  the  pro- 
duction of  and  representation  therein  of  a  certain  play 
known  as  or  entitled  "  Vera,"  and  other  plays  if  necessary, 
and  also  covenants  and  agrees  to  furnish  the  necessary 
stage  hands,  the  usual  orchestra  of  the  theater,  property 
men,  gas  men,  the  ushers,  the  ticket  sellers  and  ticket 
takers,  at  said  performances. 

"  Second. — ^The  party  of  the  second  part  hereby  agrees 
to  pay  the  party  of  the  first  part  for  the  weeks  commenc- 
ing August  20,  1883,  and  August  27,  1883,  the  sum  of 
$1,650  for  each  of  said  weeks,  and  $1,800  for  the  week 
commencing  September  3,  1883. 

"  Third.— The  party  of  the  second  part  agrees  to  pay 
now  to  the  party  of  the  first  part  the  sum  of  $1,000,  which 
said  $1,000  shall  be  applied  toward  the  payment  of  the 
last  week  referred  to  in  the  second  paragraph. 

**  Fourth. — ^Each  payment  for  the  weeks  referred  to  in 
the  second  paragraph  shall  be  made  on  the  Monday  of  each 
of  the  above-mentioned  weeks  in  advance,  viz.,  on  Mon- 
day, August  20,  $1,650 ;  on  Monday,  August  27,  $1,650; 
on  Monday,  September  3,  $800,  and  the  $1,000  above  men- 
tioned to  be  applied  towards  the  balance  of  the  rental 
af oi'esaid  for  the  weeks  as  stated  aforesaid. 


f 
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"Fifth.— If  there  should  be  a  failure  of  the  party  of 
the  second  part  to  fully  perform  any  of  the  foregoing 
paragraphs  or  any  part  of  this  agreement,  the  said  $1,000 
shall  not  be  applied  toward  the  payment  of  any  rent,  but 
the  same  shall  be  forfeited  to  the  party  of  the  first  part 
for  his  own  use  and  benefit,  and  shall  be  taken  and  con- 
sidered as  and  for  liquidated  damages  paid  by  the  party 
of  the  second  part  to  the  party  of  the  first  part." 

This  money  ($1,000)  was  actually  paid  by  the  plaintiff 
to  Palmer  on  the  execution  of  the  contract.  Soon  after- 
wards the  defendants  succeeded  to  the  rights  and  obliga- 
tions of  Palmer  under  the  contract.  On  Monday,  August 
20,  the  rent  for  the  first  week  was  duly  paid  in  advance, 
and  plaintiff  proceeded  to  give  representations  in  the 
theater.  The  enterprise  was  not  successful ;  the  business 
was  very  bad,  and  money  came  in  slowly.  The  employee 
of  the  defendant  who  was  in  charge  of  the  box  ofiSce  and 
received  money  for  tickets  sold,  retained  and  refused  to 
-paj  over  to  the  agent  of  the  plaintiff  the  money  received 
for  the  performances  of  Friday  night,  Saturday  matinee 
and  Saturday  night,  amounting  to  $326  ;  and  when  plaint- 
iff applied  to  defendants  for  the  money  on  Saturday  night, 
the  defendants  refused  to  pay  it  over  to  the  plaintiff,  and 
said  ^'they  meant  to  keep  it."  Plaintiff  thereupon  said  : 
"  You  have  broken  your  contract,"  and  that  if  he  did  not 
get  his  money  from  them  he  would  not  give  any  more 
performances  in  the  theater.  In  the  conversation  with 
them  at  that  interview,  he  also  said  that  he  was  not  imme- 
diately prepared  to  pay,  and  he  submitted  to  the  defend- 
ants a  written  memorandum  of  a  new  agreement,  which 
he  desired  them  to  execute.  They  never  did  execute  this 
proposed  agreement.  The  plaintiff  did  not  pay  the  rent 
payable  in  advance  on  the  following  Monday,  or  any 
further  rent,  and  he  ceased  to  use  the  theater. 


A.  J.  Dittenhoefery  for  appellants. 
Stafford  &  Qraff,  for  respondent. 
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By  THE  Court.— O'GoRMAN,  J.— [After  stating  the 
facts.] — On  these  facts,  the  plaintiff  claim's  that  the 
defendants'  refusal  to  pay  over  to  him  the  proceeds  of  the 
three  performances,  before  any  rent  was  due  by  him, 
amounted  to  an  eviction  or  a  breach  of  the  contract,  giv- 
ing him  the  right  to  recover  the  money  so  retain^  by 
defendants,  together  with  the  $1,000  deposited  by  him, 
on  the  execution  of  the  contract,  amounting  in  all  to 
$1,326. 

The  defendants,  on  the  other  hand,  claim  that  the  con- 
tract was  first  violated  by  the  plaintiff  in  his  failure  to 
pay  his  rent,  due  in  advance  on  Monday,  August  27,  and 
that  they  are  entitled  to  retain  the  $1,000,  and  also  to 
have  judgment  against  the  plaintiff  for  $3,729.22  being 
the  amount  which  would  have  accrued  tmder  the  con- 
tract, for  the  second  and  third  weeks'  rent,  together  with 
the  amount  of  certain  claims  for  services  admitted  to  be 
due  by  plaintiff,  and  assigned  to  defendants. 

The  trial  judge,  in  directing  a  verdict  for  the  plaintiff 
for  $141,  being  the  money  of  the  plaintiff  retained  by 
defendants,  less  the  amount  of  said  claims,  w^,  no 
doubt,  of  opinion  that  the  contract  was  first  violated  by 
the  plaintiff,  in  his  failure  to  pay  rent  accruing  due  in 
advance  under  the  contract,  and  that  the  $1,000  deposited 
should  be  regarded  as  liquidated  damages,  and  as  covering 
all  claims  against  the  plaintiff  by  reason  of  the  breach  of 
the  contract.     In  this  opinion  I  think  he  was  correct. 

The  retention  by  defendants  of  the  money  of  the 
plaintiff  received  by  them,  was,  no  doubt  without  author- 
ity or  justification  in  law,  but  it  did  not  constitute  either 
an  eviction  or  a  breach  of  the  contract. 

Exceptions  were  taken  by  the  learned  counsel  for  the 
defendants  to  the  exclusion  of  various  questions,  which 
he  claims  were  put,  for  the  purpose,  among  others,  of 
showing  that  the  parties  to  the  contract  never  intended 
that  the  $1,000  should  be  considered  to  be  liquidated  dam- 
ages. Some  of  these  questions  wei'e  answered  at  other 
stages  of  the  trial.    None  seem  to  me  material  or  relevant 
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on  the  question  of  the  intent  of  the  parties  when  they 
executed  the  contract.  On  that  subject  the  contract  must 
first  speak  for  itself. 

In  cases  where  contracts  are  ambiguous  or  contain 
severe  and  inequitable  provisions,  embarrassment  has  been 
no  doubt  experienced,  in  the  effort  to  reconcile  the  princi- 
ples of  justices  with  the  well  settled  rule  that  every  per- 
son has  the  right  to  make  such  a  contract  as  he  chooses, 
and  that  courts  are  bound  to  enforce  it.  In  such  cases 
the  actual  intention  of  the  parties  may  be  ascertained 
from  the  language  of  the  entire  contract  itself,  and  also 
from  the  surrounding  circumstances,  as  far  as  that  can  be 
reasonably  done  (Little  v.  Banks,  85  N.  Y.  258  ;  Kemp  v. 
Knickerbocker  Co.,  69  lb.  45). 

In  the  case  at  bar,  the  language  of  the  contract  itself 
is  not  ambiguous,  and  is  susceptible  of  no  intei^pretation 
other  than  that  given  to  it  by  the  learned  trial  judge.  The 
circumstances  of  the  parties,  when  the  contract  was  made, 
were  before  the  court  and  it  would  be  dangerous  and 
improper  to  allow  either  of  the  parties  Jhemselves,  after  a 
breach  of  the  contract  had  taken  place,  to  give  his  own 
interpretation  of  its  meaning  and  intention. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs  and  the  order  appealed  from  should  be  affirmed. 

Sedgwick,  Ch.  J.,  concurred. 


HERMAN     KRATZENSTEIN     v.    THE     WESTERN 
ASSURANCE  CO.  OF  TORONTO. 

InaurancB  policy — printed  and  written  portion — construction  of  game,  when 

difference  exists. 

Where  a  printed  form  of  policy  is  used,  providiDg  that  its  general  language 
should  be  controlled  by  indorsements  of  special  risks,  the  printed  por- 
tion of  the  policy  is  incomplete  and  ineffective  as  a  contract,  until 
made  definite  and  certain  by  the  indorsement  which  in  each  case  fixes 
the  amount  and  nature  of  the  risk. 
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Aooordinglj,  where  the  printed  policy  insured  against  loss  of  goods 
^  laden  on  board  vessela,  railroad  or  carriage,**  while  the  writtoi  indorse- 
ment insured  the  goods  against  '^  risks  of  fire,  and  navigation,  and  trans- 
portation, while  on  veasels ,  steamboats,  or  railroads,  or  in  hotels,  and 
while  in  custody  of  the  assured  or  his  trareling  salesman.'* 

Sdd^  that  the  word  ^'carriage**  not  being  found  in  the  indorsement,  the 
loss  of  goods  while  laden  in  a  carnage  is  not  one  of  the  risks  insured 
against. 

I^irtker  hdd^  that  the  phrase  ''and  while  in  custody  of  the  assured  or  his 
trayeling  salesman,"  cannot  be  taken  as  constituting  a  separate  risk. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'GtoRMAN,  J  J. 

I>eeided  July  8,  1886. 

Case  submitted  under  section  1279  of  the  Code  of  Civil 
Procedure. 

The  facts  appear  in  the  opinion. 

IscuMC  N.  FaUcy  for  plaintiff. 

Carpenter  &  Mosher^  for  defendant. 

By  the  Court. — O'GtORIEan,  J.— The  parties  in  this 
action  have  submitted  to  this  court,  under  section  1279  of 
the  Code  of  Civil  Procedure,  the  issue  whether  or  not 
the  plaintiff  is  entitled  to  recover  judgment  against  the 
defendant  for  the  sum  of  $503.52,  with  interest,  by  reason 
of  the  loss  of  his  goods  insured  by  the  defendant. 

The  conclusion  to  be  arrived  at  wrill  depend  on  the 
proper  construction  of  the  printed  policy  of  insurance,  in 
connection  vnth  a  written  "indorsement,"  made  by 
defendant's  agents  thereon. 

By  the  terms  of  the  printed  policy,  the  defendant 
agreed  to  insure  against  loss,  goods  "  laden  on  board  ves- 
sels, boats,  railroad  or  carriage^ . .  at  and  fix)m  ports  and 
places  .  .  .  for  the  several  amounts  and  at  the  rates  as 
hereon  indorsed^  subject  to  the  conditions  of  this  policy, 
or  of  any  contract  propositions,  covered  by  this  policy 
according  to  their  true  intent  or  meaning.  Beginning  the 
adventure  at  the  port  or  place  named  in  the  indorse- 
menV^    It  was  also  provided  by  the  policy,  that  no  ship- 
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ment  shall  be  considered  as  insured  until  approved  and 
"  indorsed  "  thereon  by  the  company.  Upon  the  printed 
policy  in  suit,  was  a  written  "  indorsement, '^  containing 
these  words,  among  others  :  Against  '*  risks  of  fire  and 
inland  navigation  and  transportation,  while  on  vessels, 
steamboats,  or  railroads,  or  in  hotels,  stores  or  depots  .  .  . 
and  while  in  custody  of  the  assured  or  his  traveling  sales- 


man." 


The  plaintiff's  goods  were  packed  in  trunks,  and  in 
custody  of  his  travelling  salesman,  who  was  attempting 
to  convey  them  in  a  two-horse  wagon  across  a  bay  or  a 
creek  in  Louisiana,  when  they  were  thrown  into  the 
water  and  damaged  to  the  amount  claimed  in  this  action. 

It  will  be  noticed  that  the  word  "carriage"  used  in 
the  policy,  is  not  found  in  the  indorsement,  and  the 
question  here  is,  whether  the  loss  of  the  goods,  while 
being  transported  in  a  carriage,  is  a  risk  insured  against 
by  the  defendant. 

The  printed  poUcy  is  incomplete  and  ineffective  as  a 
contract,  until  made  definite  and  certain  by  the  indorse- 
ment, which  in  each  case  fixes  the  amount  and  nature  of 
the  risk  (Chadsey  v.  Guion,  97  N.  Y.  333).  The  printed 
clauses  in  a  policy  are  subject  to  restriction  and  modifica- 
tion, by  such  as  are  written  (Merchants'  S.  S.  Co.  v.  Mutual 
Ins.  Co.,  51  Super.  Ci.  444). 

In  this  instance,  the  scope  of  the  risks  as  set  forth  in 
the  printed  policy  is  both  modified  and  restricted  by  the 
indorsement.  Gk)ods,  while  in  hotels,  depots  and  stores, 
not  covered  by  the  terms  of  the  printed  policy,  are  cov- 
ered by  the  indorsement ;  and  goods,  in  carriage^  which 
are  covered  by  the  terms  of  the  written  policy,  are  excluded 
in  the  indorsement. 

In  each  instance  the  indorsement  must  be  treated,  in 
my  opinion,  as  expressing  the  latest  intention  and  agree- 
ment of  the  insurer  and  insured,  and  therefore,  the  loss 
of  the  plaintiff's  goods,  whUe  laden  in  a  carriage,  is  not 
one  of  the  risks  covered  by  this  insurance. 

The  plaintiff's  argument  is,  that  the  words  in  the 
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indorsement,  "and  while  in  the  custody  of  the  assured 
or  traveling  salesman,-'  were  intended  to  enlarge  the 
scope  of  the  insurance,  and  add  to  the  number  of  risks 
insured  against  in  the  printed  policy,  every  loss,  from  any 
cause,  of  the  goods,  if  they  were  at  the  time  *  *  in  custody 
of  the  assured  or  his  traveling  salesman."  This  position 
can  be  sustained  only  by  substituting  the  word  * '  or  "  for 
the  word  "and"  in  the  sentence,  a  process  which  may, 
no  doubt,  be  sometimes  resorted  to  when  necessary  to 
avoid  a  manifest  contradiction  or  ambiguity.  But  there 
is  no  occasion  for  it  here.  The  meaning  of  the  words 
used  can  be  ascertained  without  any  violence  to  the  lan- 
guage. The  goods  insured  here,  must,  in  addition  to  the 
requirements  of  the  printed  policy,  be  also,  when  lost,  in 
custody  of  the  assured  or  his  traveling  salesman. 

The  word  "  custody  "  does  not  necessarily  mean  phys- 
ical and  tangible  possession  of  the  insured  property,  but 
such  possession  and  dominion  over  it  as  belongs  to  any 
ordinary  traveler  using  ordinary  care  of  his  baggage. 

Judgment  should  be  entered  for  the  defendant,  with 
costs. 

Sedgwick,  Ch.  J.,  and  Teuax,  J.,  concurred. 


ADOLPH    SINSHEIMER,     Appellant,    v.     MINXEE 

TOBIAS,  ET  AL.,  Respondents. 

Copartnerihip — agreement  of  one  partner  to  pay  firm  debtSy  action  by  out- 
going parUierfor  hreach^-damages. 

On  the  dissolution  of  a  partnership,  it  was  agreed  that  the  stock,  and  assets 
of  the  firm  should  become  the  absolute  property  of  one  partner,  the 
defendant,  who  agreed  to  pay  all  the  partnership  debts  then  outstand- 
ing. The  defendant  did  not  pay  said  debts,  and  several  of  the  partner- 
ship creditors  recovered  judgments  against  the  members  of  the  firm, 
including  the  plaintiff. 

Ileld^  that  in  an  acticn  for  breach  of  this  agreement,  plaintiff  was  entitled 
to  recover  from  the  defendant  the  amount  of  the  judgments,  whether  or 
not  the  plaintiff  had  paid  them. 
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Before  Truax  and  O'Gorman,  JJ. 

Decided  July  8,  1886. 

Appeal  from  a  judgment  entered  in  favor  of  the 
defendants  at  special  term. 

The  facts  appear  in  the  opinion. 

Wehle  &  Jordan^  for  appellant. 

Michael  J.  Kdley,  for  respondents. 

Per  Curiam.— Prior  to  August  9,  1883,  the  plaintiff 
and  the  defendant,  Minnie  Tobias,  were  partners.  On 
that  day  they  dissolved  partnership.  It  was  agreed 
between  them  that  Minnie  Tobias  should  have  all  the 
stock  and  bills  receivable,  and  that  she  was  to  pay  aH  the 
partnership  debts  then  outstanding.  She  has  received  a 
tmnsfer  of  the  stock,  and  collected  the  bills  receivable  to 
the  amount  of  about  $1,800,  but  has  not  paid  the  finyi 
debts,  and  judgments  have  been  recovered  thereon  against 
plaintiff  and  the  said  Minnie  Tobias  to  the  amount  of 
$1,606.17.  These  judgments  have  not  been  paid,  and  are 
still  of  record,  and  this  action  was  brought  to  recover 
from  the  defendants  damages  for  the  breach  of  the  agree- 
ment. 

The  judge  before  whom  the  case  was  tried,  dismissed 
the  complaint  on  the  ground  that  the  plaintiff  was  not 
entitled  to  the  sole  and  personal  ownership  of  the  fund  to 
be  made  by  the  defendant,  Minnie  Tobias,  for  the  purpose 
of  paying  partnership  debts,  which  would  be  the  sub- 
stance of  the  reUef  demanded,  especially  without  the 
defendants  having  a  legal  assurance  that  the  fund  would 
be  so  devoted. 

If  the  contract  made  by  Minnie  Tobias  had  been  only 
to  indemnify  the  plaintiff  and  save  him  harmless  against 
claims  of  the  creditors  of  the  firm,  payment  of  the  claims 
or  of  some  of  them,  by  plaintiff,  would  have  been  necessary 
to  sustain  an  action  for  damages,  but  in  the  case  at  bar 
the  contract  was  not  to  indemnify  but  to  pay  the  debts  of 
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the  firm.  The  obligation  to  pay  them  was  an  absolute 
one,  and  on  the  failure  to  pay  within  a  reasonable  time  a 
cause  of  action  accrued  against  the  defendant,  Minnie 
Tobias  (National  Bank  v.  Bigler,  83  N.  Y.  51 ;  Trinity 
Church  V.  Higgins,  48  lb.  532  ;  Kohler  v.  Matlage,  72 
lb.  259). 

The  cause  of  action  being  complete  on  her  failure  to 
pay  the  debts,  the  only  remaining  question  would  be  as  to 
the  amount  of  damages. 

The  court  below  found  that  several  of  the  creditors  of 
the  said  firm  had  brought  suit  against  the  plaintiff  and 
defendant,  Minnie  Tobias,  to  recover  the  amount  of  their 
respective  claims,  and  had  recovered  judgments  against 
plaintiff  and  said  Minnie  Tobias,  but  refused  to  find  as 
matter  of  law  that  plaintiff  was  entitled  in  this  action  to 
judgment  against  said  defendant  for  the  amount  of  the 
judgment  which  had  been  recovered  against  him.  To 
this  refusal  plaintiff  duly  excepted. 

It  was  error  for  the  trial  judge  to  refuse  to  find  as 
requested.  The  agreement  was  an  absolute  one  to  pay 
the  debts  of  the  firm,  and  the  plaintiff's  right  of  action 
arose  the  moment  the  debts  became  due  and  were  not 
paid.  It  was  immaterial  whether  or  not  the  plaintiff  had 
paid  the  judgments  (Thomas  v.  Allen,  1  JHi'K,  145  ;  Gilbert 
V.  Wiman,  1  N.  Y.  550 ;  Belloni  v.  Freeborn,  63  76.  383, 
and  the  cases  cited  above). 

The  paiiiies  to  this  action  having  elected  to  try  it  as  an 
action  at  law  to  recover  the  damages  for  the  breach  of  the 
defendant's  agreement  to  pay  the  debts  of  the  firm,  the 
court  should  have  found  for  the  plaintiff  in  the  amount 
of  the  judgments  which  had  been  obtained  against 
plaintiff. 

No  cause  of  action  was  proved  against  the  defendant, 
Theodore  H.  Tobias,  and  the  judgment  as  to  him  should 
be  affirmed,  with  costs. 

The  judgment  in  favor  of  Minnie  Tobias  is  reversed, 
and  a  new  trial  is  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 


MEMORANDA 


OP 

CASES    NOT    REPORTED    IN    FULL. 


THE  N.  Y.  NATIONAL  EXCHANGE  BANK,  Respond- 
ent, V.  THE  METROPOLITAN  ELEVATED  RAIL- 
WAY CO.,  ET  AL.,  Appellants. 

Elevated  railroads — damage  hy  to  eaaement  in  street  attached  to  leaeehold 
property  ;  rule  at  to  provision  in  judgment  permitting  purchase  of  ease- 
ment  by  railroad  eompaniet. 

Before  Van  Vorst  and  Freedman,  J  J. 

Decided  January  4,  1886. 

Appeal  by  defendants  from  a  judgment  entered  upon 
the  decision  of  the  court  at  special  term. 

This  action  was  brought  to  obtain  equitable  relief  upon 
the  ground  that  the  plaintiff  owns  a  leasehold  interest  in 
certain  property  upon  the  southwest  comer  of  Chambers 
street  and  College  Place,  in  the  city  of  New  York,  and 
that  attached  to  said  property  there  is  the  usual  easement 
in  said  streets  ;  that  the  MetropoUtan  Elevated  Railway 
Co.  constructed  an  elevated  railroad,  including  a  station, 
in  front  of  the  said  property,  and  operated  upon  the 
structure  of  said  railroad  a  steam  railroad  from  June, 
1878,  to  May,  1879  ;  that  at  the  time  last  mentioned  the 
said  road  was  leased  by  said  company  to  the  Manhattan 
Railway  Co. ;  that  since  said  time  the  said  road  has  been 
continuously  operated ;  and  that  such  construction  and 
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operation  materially  abridged  plaintiff's  easement  in  said 
streets,  in  consequence  of  which  the  plaintiff  sustained  a 
depreciation  in  the  rental  value  of  said  property  and 
specific  losses  of  rent. 

The  Court  at  Gteneral  Term  (after  stating  the  facts  as 
above),  said  : — "  The  easement  in  question  has  its  origin 
in  a  cession  by  the  Trinity  Church  Corporation  of  the 
streets  named,  to  the  city  of  New  York  for  street  purposes. 
In  this  respect  the  case  at  bar  is  identical  with  the  case  of 
Glover    v.    The    Manhattan   Railway    Co.    (51    Super. 
Ct.  1).    The  evidence  given  at  the  trial  established  a  cause 
of  action  in  the  plaintiff  upon  the  grounds  above  stated 
and  within  the  principle  of  the  decisions  in  Story  v.  The 
N.  T.  Elevated  Railroad  Co.  (90  N.  Y.  122) ;  Taylor  v. 
The  Metropolitan  Elevated  Railway  Co.  (50  Super.  Ct. 
311) ;  Glover  v.  The  Manhattan  Railway  Co.  (51  Super. 
Ct.  1);  Drucker  v.  The  Manhattan  Railway  Co.  (51  Super. 
Ct.  429) ;  and  Ireland  v.  The  MetropoUtan  Railway  Co.  (52 
Super.  Ct.  450).    Unless,  therefore,  it  appears  that  some 
error  was  committed  in  the  course  of  the  proceedings,  or 
in  the  rendition  of  the  judgment  as  entered,  the  judg- 
ment appealed  from  should  be  afHrmed.    Under  the  rules 
laid  down  in  the  cases  of  Drucker  and  Ireland,  there  was 
no  error  in  the  admission  of  evidence.    So  no  error 
appears  in  the  exclusion  of  testimony.    Aside  fi-om  other 
considerations,  both  the  rapid  transit  act  {Laws  1875,  ch. 
606,  §  20),  and  the  general  railroa^  act  as  expounded  in 
29  ffuriy  1,  and  35  Hurij  260,  prohibit  any  allowance  or 
deduction  on  account  of  any  real  or  supposed  benefits 
flowing  from  the  construction  of  the  railroad.    The  judg- 
ment rendered  awards  to  the  plaintiff,    (1)   the  sum  of 
$772.80,  payable  by  the  Metropohtan  Elevated  Railway 
Co.,  being  the  amount  of  the  depreciation  of  rental  value 
sustained  from  June,  1878,  to  May,  1879,  with  interest 
and  costs  ;  (2)  the  sum  of  $4,346.05,  payable  by  both  com- 
panies, being  the  amount  of  the  depreciation  of  rental 
value  sustained  from  May,  1879,  to  the  time  of  the  trial, 
with  interest  and  costs  ;  and  (3)  an  injunction  to  prevent 
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the  further  operation  of  the  road  from  and  after  a  future 
day  named.  This  award  of  damages  is  sufficiently  sup- 
ported by  evidence,  and  if,  therefore,  there  were  nothing 
more  in  the  judgment,  the  case  would  be  completely 
covered  by  the  decision  of  the  case  of  Glover.  The  judg- 
ment, however,  further  provides  that  the  defendants 
may  buy  so  much  of  the  easement  of  the  plaintiff,  as  was 
taken  for  the  purposes  of  the  railroad,  for  the  sum  of 
$8,000,  and  that  in  case  of  such  purchase  the  plaintiff 
shall  make  proper  conveyance  and  there  shall  be  no 
injunction.  The  findings  show  that,  in  determining  the 
value  of  so  much  of  the  easement  as  was  taken,  the  court 
refrained  from  considering,  as  an  element  of  damage,  the 
annoyance  caused  by  noise,  or  any  annoyance  other  than 
what  constituted  an  interruption  to  the  easement  of  light, 
air  and  access,  in  the  proper  acceptation  of  the  term.  And 
they  further  show  that  the  sum  of  $8,000  represents  the 
depreciation  of  the  plaintiff's  property  at  the  time  of  the 
trial ;  that,  in  arriving  at  that  conclusion,  proper  regard 
was  had  for  the  specific  loss  of  rental  value  for  which  a 
money  judgment  was  given,  and  that  the  case  is  clearly 
distinguishable  from  that  of  Ireland,  iu  which  the  verdict 
of  the  jury  was  inconsistent.  The  case,  as  a  whole,  also 
shows  that  there  was  sufficient  evidence  before  the  court 
to  enable  it  to  arrive  at  that  conclusion.  If  more  light 
could  have  been  shed  upon  the  case,  the  defendants 
as  well  as  the  plaintiff  might  have  procured  it.  Exact 
and  exhaustive  particul^rization  was  not  necessary. 
Upon  all  the  facts  and  circumstances  disclosed,  it  suffici- 
ently appears  that  the  judgment,  as  given,  rests  upon  a 
soUd  as  well  as  discriminating  basis,  and  that,  inasmuch 
as  there  is  no  obligation  on  the  part  of  the  defendants  to 
pay  the  $8,000,  the  provision  enabling  them  to  purchase 
for  that  sum,  is  rather  in  the  nature  of  a  privilege. 
Moreover,  the  decision  pursuant  to  which  the  judgment 
was  directed  to  be  entered,  expressly  provided  that  any 
party  to  the  action  should  have  leave  to  move  at  the  foot 
of  the  judgment  for  further  direction  as  to  the  enforce- 
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ment  of  the  judgment.  If,  therefore,  the  defendants,  or 
either  of  them,  desired  some  additional  equitable  provision 
which  the  court  might  have  made  for  their  benefit,  they 
should  have  made  a  proper  request  for  it^ 

"As  the  case  stands  no  error  appears  in  the  record, 
and  consequently  the  judgment  appealed  from  must  be 
affirmed,  with  costs." 

Jvlien  T.  DavieSy  and  Edward  S.  Bapallo^  for  appel- 
lants. 

O.  Willett  Van  Nest,  for  respondent. 

Opinion  by  Freedman,  J.;  Van  Vorst,  J.,  concuired. 

Judgment  affirmed,  with  costs. 


PHEBE  E.  CAMPBELL,  et  al.,  as  Admbs.,  &c.,  Respond- 
ents, V.  WILLIAM  E.  MAGINN,  Appellant. 

Evidence — When  testimont/ of  defendant  cu  to  conversation  of  third  partf 
with  deceoMdj  in  which  donversation  defendant  took  no  part^  not  admU- 
iible  under  §  829,  Code  Civ.  Pro, 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J. 

Decided  March  1, 1886. 

Appeal  by  defendant  from  judgment  and  from  order 
denying  motion  for  new  trial  on  the  minutes. 

The  question  Utigated^in  this  case,  was  whether  or 
not  the  defendant  employed  the  plaintiffs'  intestate,  San- 
ford,  to  do  certain  repairs  on  premises  at  the  comer  of 
Hudson  and  Canal  streets,  for  which  the  plaintiffs  sought 
payment  herein.  In  March,  1883,  the  defendant  rented 
the  store  and  cellar  of  the  house  from  one  Wolberg,  who 
was  himself  a  tenant  of  one  Mai^shall,  the  owner  thereof. 
The  repairs  were  begun  by  Sanford  about  May  1.  The 
death  of  Sanford  made  it  impossible  to  prove  by  direct 
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evidence,  with  whom  the  agreement  for  this  work  was 
made,  and  the  plaintiffs'  case  depended  on  evidence  of 
various  directions  and  orders,  given  by  defendant  to  the 
artizans  who  had  been  employed  by  Sanford  to  do  the 
work,  and  the  defendant's  declaration  that  he  was  the  per- 
son who  would  pay  for  the  work,  tending  to  show  that  he 
regarded  himself  and  held  himself  out  as  responsible  for 
payment,  and  entitled  to  direct  as  to  the  progress  of  the 
work.  That  such  directions  were  given  and  declarations 
made,  defendant  denied  at  the  trial ;  and  on  that  subject 
the  case  was  given  to  the  juiy  on  the  conflict  of  testi- 
mony. The  defendant  excepted  to  the  refusal  of  the 
learned  trial  judge  to  admit  testimony  of  defendant  as  to 
a  conversation  concerning  the  work  in  question,  which 
took  place  between  Marshall,  the  owner,  Wolberg,  the 
lessor  of  the  defendant,  and  Sanford,  since  deceased,  at 
which  the  defendant  was  present.  The  defendant  testified 
that  he  did  not  join  in  the  conversation. 

The  Court  at  Genei-al  Term  (after  stating  the  facts  as 
above),  said  : — ^'If  it  was  on  the  subject  of  the  plaintiffs' 
claim  in  this  action,  and  relevant  to  the  defense,  it  was 
not  admissible  under  section  829  of  the  Code  of  Civil  Pro- 
cedure. It  is  held  in  Holcomb  v.  Holcomb  (95  N.  Y.  325), 
that  this  statute  is  a  beneficial  one  and  ought  not  to  be 
limited  or  narrowed  by  construction  ;  that  the  policy  of 
the  statute  excludes  the  evidence  of  an  interested  witness 
concerning  all  communication  between  the  person  deceased 
and  the  witness,  including  communications  in  the  pres- 
ence or  hearing  of  the  witness,  if  he  was,  in  any  way,  a 
party  thereto,  or  communications  to  either  one  or  two  or 
more  persons,  if  all  were  interested.  Under  this  liberal 
construction,  the  testimony  of  the  defendant,  in  this 
instance  was  properly  excluded.  There  was  enough  of 
evidence  in  the  case  to  sustain  the  verdict." 

M.  L.  MarkSj  for  appellant. 

JF.  B.  Chedsepy  for  respondents. 
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Opinion  by  O'Gorman,   J.  ;    SiaxjwiCK,   Ch.  J.,  and 
Tkuax,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


WIT  J  JAM    J.    COMLEY,    et    al.,    Respondents,    v. 
HENRY  DAZIAN,  Impleaded,  &c..  Appellant. 

Sale  and  delitery  of  good*  upon,  offreement  hy  vendee  to  tell  the  game  ftitJk 

xendifT^i  approtal,  and  pay  proceeds  raUibly  among  er&liton  offender 

—  When  tettdor  ha$  eati$e  of  actum  againtt  tendee  for  breach   of— 

Variance  between  pleading  and  proof  when  not  fatal — Amendment  oj 

complaint  on  triaL 

Before  Sedgwick,  Ch.  J.,  O'Gorman  and  Ingraham,  J  J. 

Dec  idea  Mardi  1,  1886. 

Appeal  by  defendant  from  judgment  entered  on  ver- 
dict in  favor  of  plaintiffs,  and  from  order  denying  motion 
for  new  trial  made  upon  judge's  minutes. 

The  complaint  alleged  that  the  plaintiffs  assigned,  or 
caused  to  be  assigned  and  delivered  to  the  defendants, 
certain  theatrical  costumes  or  wardrobes,  upon  the  fol- 
lowing tei-ms  :  that  tha  defendant,  Dazian,  should  solicit 
purchasers  therefor,  and  use  his  efforts  to  sell  said  cos- 
tumes at  a  suitable  price,  and  with  the  consent  and 
approval  of  the  plaintiffs,  sell  the  costumes,  &c.,  and 
pay  over  the  same ;  that  the  defendants,  in  violation  of 
said  contract,  have  sold  and  disposed  of  the  said  costumes 
without  the  consent  of  the  plaintiffs. 

The  Court  at  General  Term  (after  stating  the  facts  as 
above),  said :  "  Proof  of  these  facts,  as  alleged,  would 
give  a  cause  of  action,  although  certain  other  allegations 
are  made  which  somewhat  obscure  the  real  foundation  of 
the  plaintiffs'  claim.  There  were  on  the  trial  marked 
differences  between  the  witnesses  as  to  what  the  defend- 
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ant,  Dazian,  promised.  The  jury  has  competently  decided 
in  favor  of  the  plaintiffs.  As  against  the  plaintiffs,  the 
testimony  of  one  of  them  must  be  held  to  show  that  the 
whole  of  defendant  Dazian's  promise  was  not  alleged  in 
the  complaint.  It  omitted  to  aver  that  part  of  his  promise 
was  that  he  was  to  pay  the  proceeds  of  his  sale  of  the 
goods  ratably  among  the  creditors  of  the  plaintiffs,  the 
two  defendants  being  severally  their  creditors.  This  omis- 
sion would  not  justify  a  dismissal  of  the  complaint  on  the 
ground  of  variance  between  it  and  the  testimony.  A 
complaint  may  be  conformed  to  the  testimony,  at  any 
time,  on  such  a  point.  It  appears  that  the  defendant  was 
not  surprised.  There  was  enough  testimony  to  support 
the  complaint  as  thus  amended.  The  letter  of  one  of  the 
plaintiffs  to  his  counsel  does  not  establish  conclusively 
what  the  defendant,  Dazian,  agreed  to  do.  It  contained 
instiiictions  as  to  the  making  of  an  assignment  in  the 
future.  The  testimony  permitted  the  jury  to  find  that 
the  airangement,  as  proposed  by  the  letter,  was  not,  in 
fact,  carried  out.  It  is  argued  that  the  plaintiffs  had  no 
cause  of  action  ;  but  that  any  cause  of  action  there  might 
be  was  in  the  creditors  to  whom  the  defendant,  Dazian, 
promised  the  plaintiff  the  proceeds  of  the  sale  should  be 
ratably  paid.  The  transaction  was  in  the  nature,  it  was 
claimed,  of  an  assignment  for  the  benefit  of  creditors, 
and  estabUshed  the  relation  of  trustee  and  cestui  que  trust. 
The  sale  by  the  plaintiffs  to  the  defendants  was  absolute, 
and  was  not  in  trust  for  the  creditors.  The  considei-ation 
of  that  sale  was  the  promise  made  by  defendant,  Dazian, 
that  he  would  not  sell  excepting  upon  consultation  with 
plaintiff,  and  to  pay  over  the  proceeds  to  creditoi's.  The  tes- 
timony did  not  show  that  it  was  the  intention  of  the  parties 
to  the  contract  to  give  a  cause  of  action  to  the  creditors. 
The  intention  to  authorize  a  distribution  by  Dazian  of 
the  money  to  be  received  by  him,  instead  of  payment  to 
plaintiffs,  and  then  a  distribution  by  them.  The  legal 
purpose  of  the  sale  by  the  plaintiffs  and  of  the  promise 
given  in  consideration,  was  to  benefit  the  plaintiffs  and 
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not  the  creditors.  Therefore,  the  plaintiffs  had  a  cause  of 
action.  Although  the  sale  by  plaintiffs  was  to  the  defend- 
ants, its  consideration  was  a  promise  by  Dazian  singly. 
For  this  reason  the  complaint  was  dismissed  against  the 
other  defendant." 

A.  J.  Dittenhoefery  for  appellant. 

F.  K.  Pendletoriy  for  respondents. 

Opinion  Per  Curiam. 

Judgment  and  order  appealed  from  afiSrmed,  with  costs. 


LES    SUCCESSEURS    D'ARLES,  DUFOUR    &    CIE., 
Respondents,  v.  JOSEPH  FREEDMAN,  Appellant. 

Before  Sedgwick,  Ch.  J.  and  Truax,  J. . 

Decided  March  1,  1836. 

Pleading — ^^  Arrangement  of  daim^^^  tchat  constitutes  and  how  pUadcd — 
Condition  precedent — ho%D  must  be  pleaded  under  Code  Civ,  Proc  § 
583. 

Appeal  by  defendant  from  judgment  for  plaintiff,  for 
the  demand  of  complaint,  entered  upon  order  sustaining 
plaintiff's  demurrer  to  defendant's  answer. 

Action  upon  promissory  notes. 

The  answer  did  not  deny  any  of  the  averments  of  the 
complaint,  but  set  up  certain  matter  both  as  defense  and 
counter-claim.  They  were  as  follows  : — The  defendant 
was  largely  indebted  to  the  plaintiffs,  and  to  other  per- 
sons. The  plaintiffs  agreed  with  the  defendant  that  "if 
he  would  arrange  his  then  existing  indebtedness  by  pay- 
ment, or  obtaining  an  extension  thereof,  or  in  any  other 
way,  and  in  case  he  arranged  a  certain  daim  then  in  suit 
against  this  defendant,  of  Strahlheim  &  Hertz,  of  Paris, 
Finance,  amounting  to  $16,000,  which  claim  was  contested 
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and  disputed  by  defendant,  and  which  claim  this  defend- 
ant then  and  now  believes  was  not  valid  to  any  extent," 
the  plaintiff  would  give  the  defendant  credit  in  not  less 
than  $25,000,  and  would  deliver  certain  quantities  of  vel- 
vet and  silk  of  the  value  of  $25,000,  theretofore  ordered  by 
defendant,  &c.;  '*  and  this  defendant  likewise  agreed  on 
his  part,  to  obtain  said  extension  and  arrangement."  The 
answer  avers  that  the  defendant  did,  ^'by  payment  and 
arrangement  with  his  creditors  obtain  such  extension." 
But  it  does  not  show  that  he  arranged  the  claim  of  Strahl- 
heim  &  Hertz.  It  avers  that  he  made  and  executed  his 
bond  in  the  sum  of  $5,000,  to  secure  which  his  wife  executed 
a  mortgage  upon  her  real  estate,  ' '  for  the  express  purpose 
of  procuring  the  discontinuance  of  such  suit  of  Strahl- 
heim  &  Hertz,  and  for  the  purpose  of  carrying  out  and 
executing  the  terms  of  said  agreement."  It  no  where 
avers  that  the  suit  was  discontinued,  or  the  purpose 
effected.  It  only  alleges  that  the  defendant  notified  the 
plaintiff  of  his  settlement  of  the  Stralheim  &  Hertz  suit. 

The  Court  at  Greneral  Term  (after  stating  the  facts  as 
above),  said  : — *'  This  does  not  show,  that  there  was  a  set- 
tlement. If  the  settlement  of  the  claim  was  a  condition 
precedent,  or  was  part  of  the  consideration,  it  is  not  the 
same  as  a  discontinuance  of  the  suit,  upon  the  claim,  or 
a  settlement  of  the  suit.  The  claim  might  survive  both. 
It  is  urged  that  the  defect  in  these  respects  is  remedied 
by  a  further  allegation  that  '  this  defendant  in  all  respects 
carried  out  his  agreement  on  his  part.'  Such  an  allega- 
tion, if  intended  to  plead  that  the  defendant  had  per- 
formed, as  conditions  precedent,  what  is  referred  to  as 
the  agreement  on  his  part,  is  ineffectual  to  that  end.  The 
only  reUef  from  pleading,  as  was  required  at  common  law, 
the  doing  the  acts  claimed  to  be  the  performance  of  the 
conditions,  is  found  in  section  633  of  the  Code  of  Civil  Pro- 
cedure. *  In  pleading  the  performance  of  a  condition 
precedent  in  a  contract,  it  is  not  necessary  to  state  the 
facts  constituting  performance,  but  the  party  may  state 
generally  that  he  duly  i)erf  ormed  all  the  conditions  on  his 
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part.'  To  take  the  advantage  of  this  statute  it  is  neces- 
sary to  plead,  substantially  in  the  words  of  the  statut^^ 
and  the  answer  does  not  plead  in  that  way.  If  the  mat- 
ters form  the  consideration,  the  thing  done  should  be 
specifically  alleged.  If  again,  the  answer  intends  to  show 
the  performance  of  an  agreement  made  by  defendant, 
the  acts  done  should  be  averred.  As  the  answer  on  this 
point  now  stands,  the  averment  of  performance  of  the 
agreement  on  defendant's  part  is  a  statement  of  a  conclu- 
sion or  opinion.  As  the  plaintiffs  were  to  be  bound  only 
in  case  the  defendant  should  *  arrange'  Strahlheim  & 
Hertz  claim,  and  as  the  answer  does  not  allege  that  it  was 
aiTanged,  the  defendant  shows  no  cause  of  action  or  valid 
counterclaim.  The  matters  set  up  in  the  answer  were 
not  a  defense,  nor  did  they  constitute  a  valid  counter- 
claim." 

Melville  H.  Regensberger,  for  appellant. 

Charles  O.  Brewster y  Jr.^  for  respondents. 

Opinion  Per  Curiam. 

Judgment  afifirmed,  with  costs. 


EDWARD   R.    GOODRICH,   Appellant,    v.    HENRY 

GEBHARD,  Respondent. 

Trial — Waiver — IVhen  party  lous  his  right  to  claim  on  motion /or  new 
trials  that  the /acts  are  not  sufficient  to  sustain  the  verdict — Witness— 
interest  o/  in  recovery  may  be  shown  to  affect  credibility,  though  the 
/act  tliat  he  is  interested  is  admitted. 

Before  O'Gorman  and  Inoraham,  JJ. 

Decided  AfarcJi  1,  1886. 

Appeal  from  judgment  entered  on  verdict  in  defend- 
ant's favor. 
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Action  on  a  note  made  by  defendant  to  one  Chase, 
indorsed  to  plaintiff. 

The  defense  was,  that  the  note  was  given  for  advertis- 
ing for  one  year,  payable  monthly,  that  at  the  expiration 
of  a  month  the  agreement  was  canceled  and  the  adver- 
tisement was  withdrawn,  and  that  month  paid  for. 

The  Court  at  General  Term,  said  : — **  By  the  verdict  of 
the  jury  it  is  established  that  it  was  part  of  the  agreement 
between  the  parties  when  the  contract  in  suit  was  made, 
that  defendant  should  have  the  option  to  discontinue  the 
advertisement  at  the  end  of  any  month  ;  that  on  such  dis- 
continuance the  amount  agreed  to  be  paid  should  cease, 
and  that  defendant  exercised  his  option  to  discontinue 
after  the  fli*st  month.  No  objection  to  the  proof  of  such 
verbal  agreement  was  made;  no  motion  was  made  for  judg- 
ment at  the  end  of  defendant's  case,  and  there  was  no 
exception  to  the  charge  of  the  court,  or  request  to  charge 
which  was  refused.  Under  such  circumstances,  defendant 
loses  his  right  to  insist  that  the  facts  were  not  sufficient  to 
sustain  the  verdict,  and  the  question  cannot  be  raised  on 
the  motion  for  a  new  trial  (Rich  v.  Solomon,  court  of  op- 
pealSy  MSS.  Opinion).  The  appellant  insisted  on  but  two 
exceptions.  First,  that  the  verdict  was  against  the  weight 
of  evidence ;  second,  that  the  court  erred  in  admitting  evi- 
dence of  the  interest  of  the  witness  Chase  in  the  cause  of 
action.  As  to  the  first,  as  before  stated,  we  do  not  think 
that  the  record  presents  the  question,  as  there  was  no 
exception  taken  at  the  trial  which  raises  the  point ;  but 
if  it  did,  an  examination  of  the  evidence  has  satisfied  us 
that  the  verdict  was  sustained  by  the  evidence.  ...  As 
to  the  evidence  of  the  interest  of  Chase  in  the  claim  in 
suit,  it  is  difficult  to  see  on  what  ground  it  could  have 
been  excluded.  A  mere  admission  that  he  was  interested 
in  the  recovery  would  not  preclude  the  evidence  of  the 
interest  of  the  witness  being  shown  to  affect  his  credibil- 
ity. The  witness  was  put  on  the  stand  to  prove  a  trans- 
fer of  the  claim  from  himself  to  plaintiff,  and  the  questions 
asked  were  legitimate  cross-examination." 


\ 
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John  Brooks  Leavitt,  for  appellant. 
Lewis  Sanders,  for  respondent. 
Opinion  Per  Curiam. 
Judgment  affirmed,  with  costs. 


HANNAH  W.  ANDREWS,  General  Guardian,  &c.,  v. 

JOHN  TOWNSHEND,  et  al. 

Oeneral  guardian — when  properly  matie  plaintiff — token  properly  ap- 
pointed by  iurroyatey  Vmugh  infant  %»  non-resident — Rjectment^  judg- 
ment uiy  when  not  tuMtainahle  hy  reason  of  insufficient  description  of 
tabids. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  May  3,  1886. 

Exceptions  of  defendants  ordered  to  be  heard  in  first 
instance  at  general  term. 

Action  in  ejectment. 

The  Court  at  General  Term  said: — "This  action  was 
begun  before  September  1,  1880  (Subd.  11,  §  3347,  Code 
Civ,  Pro.).  The  general  guardian  was  properly  made 
plaintiff.  Although  the  infant  was  non-resident,  the 
appointment  of  plaintiff  as  general  guardian  by  the  sur- 
rogate was  valid  under  chapter  442,  Laws  of  1875  ;  chap- 
ter 59,  Laws  of  1870.  The  grave  questions  that  were 
raised  by  defendants'  counsel  on  the  argument  should 
not  be  examined  now  on  account  of  fundamental  defects. 
The  judgment  dii-ected  is  for  the  possession  of  the  lands 
described  in  the  complaint.  They  cannot  be  identified  by 
metes  and  bounds  given  in  the  complaint.  The  only 
measure  is  one  along  Eighty-fifth  Street.  Nor  can  they 
be  identified  by  the  names  given  to  the  lots,  for  they  are 
given  as  both  200  and  201  on  the  Clinton  map,  and  as  44, 
45,  46,  47,  48  and  49  on  block  409  on  the  Nineteenth  Ward 
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map.  In  fact,  the  lots  on  the  Ward  map  are  not  the 
same  as  the  lots  on  the  Chnton  map.  The  testimony  on 
the  subject  is  vague  and  insufficient.  Probably  on  the 
trial  there  was  more  testimony  than  appears  in  the  printed 
-case,  or  there  were  admissions  made,  which  did  not  appear 
on  the  argument.  As  the  case  stands,  the  judgment  could 
not  be  executed  by  the  sheriflf  using  only  executive  func- 
tions. The  complaint  should  be  amended  befoi-e  a  new 
trial." 

John  Andrews^  for  plaintiff. 

John  Townshendj  for  defendants. 

Opinion  by  Sedgwick,  Ch.  J.  ;  Freedman,  J.,  con- 
curred. 

Exceptions  sustained ;    verdict  set  aside ;  new  trial 
ordered,  with  costs  to  abide  event. 


LUCINDA  H.  BEUSH,  Respondent,  v.  George  Evans, 

Appellant. 

Chattel  Mortgage — right  of  mortgagor  after  default — Stoddard  «.  Den- 
iaon^  2  Sweeney^  54,  followed  as  to  action  for  wrongful  destruction  of 
such  equity. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decided  May  S,  1886. 

Appeal  by  defendant  from  judgment  for  plaintiff 
entered  upon  verdict  of  jury,  and  from  order  denying 
motion  for  new  trial,  made  upon  the  minutes. 

The  case  below  resolved  itself  into  an  examination  of 
the  rights  of  the  plaintiff  as  a  mortgagor  of  chattels, 
against  the  defendant,  her  mortgagee.  There  had  been, 
as  was  determined  by  the  court,  a  default  by  the  plaintiff 
in  performance  of  the  condition.     The  defendant  had  sold 
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under  the  mortgage.  The  plaiutiff  clauned  that  the  sale 
was  intentionally  so  noticed  and  conducted  that  the  chat- 
tels did  not  call  for  as  much  as  they  would  have  sold  for 
on  a  fair  sale,  and  that  she  was  entitled  to  recover  as 
damages  the  full  value  of  the  goods  sold,  less  the  amount 
due  upon  the  mortgage.  The  jmy  was  chai-ged  that  such 
were  the  rights  of  the  plaintiff.  Proper  exceptions  were 
taken  by  the  defendant. 

The  Court  at  General  Term  (after  stating  the  facts  as 
above),  said : — "  The  case  of  Stoddard  v.  Denison  (2 
Sweeny^  54),  makes  it  necessary  to  hold  that  after  default, 
the  interest  of  the  plaintiff,  as  to  the  chattels,  was  only 
an  equity  of  redemption,  and  that  to  enforce  this  right  it 
was  requisite,  primarily,  that  the  plaintiff  should  pay, 
tender,  or  offer  in  the  complaint  to  pay  the  amount  due 
upon  the  mortgage.  There  may  be  some  plausibiUty  in 
the  proposition  that  if  the  equity  of  redemption  be  des- 
troyed wrongfully,  an  action  for  damages  will  he.  This 
was  involved  in  the  case  cited,  and  we  should  follow  it. 

Oeorge  F.  MartenSy  for  appellant. 

Wakeman  &  Latting^  for  respondent. 

Opinion  Per  Curiam. 

Judgment  and  order  reversed,  with  costs  to  abide 
event. 


HENRY  PROUSE  COOPER  &  CO.,   Respondent,   v. 
ALEXANDER  D.  FINDLEY,  Appellant. 

Practice — luquest  not  opened  in  this  case  on  affidavit  of  merits^  dtc^ 

Before  Sedgw^ick,  Ch.  J.,  and  Ingraham,  J. 

Decided  May  3,  1886. 

Appeal  by  defendant  from  an  order  denying  motion  of 
defendant  to  open  judgment  against  defendant  entered 
after  issue  upon  an  inquest  at  trial  term. 
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The  motion  was  based  on  an  affidavit  as  to  facts,  and 
on  an  affidavit  of  merits.  The  opposing  affidavits  put  in 
by  the  plaintiff  claimed  that  the  defendant  had  admitted 
the  embezzlement  alleged  in  the  pleadings  and  that  his 
counsel  made  a  similar  admission,  and  the  said  affidavits 
stated  other  grounds  against  granting  the  favor  asked 
for. 

The  Court  at  General  Term  said  : — "  The  discretion  of 
the  judge  was  properly  used.  It  would  not  have  been 
proper  to  open  the  default.  The  statements  as  to  the 
reason  for  defendant's  not  appearing  are  vague  and  indefi- 
nite and  the  affidavit  of  merits  was  more  than  counter- 
balanced by  plaintiff's  affidavits.  The  affidavit  of  merits 
would  be  true,  if  the  plaintiff  had  made  an  insignificant 
error  in  his  demand." 

Sutherland  Tennei/j  for  appellant. 
Peckham  &  Tyler,  for  respondent. 
Opinion  Per  Curiam. 
Order  affirmed,  with  $10  costs. 


THE  LOANERS'  BANKt'.  ELBERT  NOSTRAND,  et  al. 

Lien  of  attorney  upon  judgment  in  action  in  which  he  did  not  appear^  hut 
for  the  henefit  of  whicJi  judgment  he  succeerfully prosecutes  creditors^  hill 
under  special  agreement  as  to  compensation — liow  protected  hy  the  court 
— Execution  on  such  judgment^  when  not  stayed  in  attorney's  interest. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  May  3,  1886. 

Appeal  by  Henry  D.  Betts,  as  attorney,  from  an  order 
made  at  special  term. 

The  order  appealed  from  denied  an  application  to  set 
aside  and  vacate  an  execution  issued  upon  the  judgment 
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in  the  above-entitled  action  by  Frederick  P.  Foster,  as 
assignee  of  the  right,  title  and  interest  of  the  plaintiff, 
the  Loaners'  Bank,  in  said  judgment. 

The  appellant  claimed  to  have  made  an  agreement 
with  the  receiver  of  the  Loaners'  Bank,  to  prosecute  the 
action  of  Wright,  Receiver,  v.  Kostrand,  et  al.  (47  Super. 
CL  441 ;  94  N.  Y.  31),  for  the  benefit,  and  to  enforce  the 
collection  of  this  judgment,  for  one-half  of  the  amount 
he  might  succeed  in  collecting  thereon.  Said  action  of 
Wright  V.  Nostrand  was  prosecuted  by  appellant  to  judg- 
ment, and  a  decree  obtained  setting  aside  ceitain  convey- 
ances of  real  estate  from  said  Nostrand  to  his  wife,  as 
fraudulent  against  the  owners  of  the  judgment  in  this 
action,  and  declaring  said  judgment  a  lien  upon  said  real 
estate,  and  authorizing  its  sale  to  pay  the  same  under  an 
execution  to  be  issued  thereon.  Thereafter,  on  applica- 
tion made  to  the  Supreme  Court  by  the  receiver  of  the 
Loaners'  Bank,  plaintiff  herein,  for  leave  to  sell  said 
judgment,  an  order  was  made  authorizing  said  receiver 
to  sell  the  right,  title  and  interest  of  said  Loaners'  Bank, 
subject  to  all  liens  thereon,  at  pubUc  sale.  Such  sale  was 
had,  and  said  Foster  purchased  thereat  said  interest  in 
said  judgment,  and  thereupon  issued  an  execution  to  the 
sheriff  upon  said  judgment,  and  caused  him  to  levy  upon 
the  real  estate,  upon  which  •  the  decree  in  the  action  of 
Wright  V.  Nostrand  had  declared  said  judgment  a  lien, 
and  advertised  the  same  for  sale  ;  thereupon  this  motion 
was  made. 

The  following  opinion  was  delivered  at  Special  Term  : 
— "  Inqraham,  J. :— The  decree  in  the  equity  suit  (Wright 
V.  Nostrand)  provided  that  plaintiff,  in  the  judgment  in 
this  action,  or  its  successors,  are  at  liberty  to  sell  the  said 
real  and  leasehold  estates  under  execution  to  be  issued  to 
the  sheriff,  &c.,  upon  the  said  judgment,  which  judg- 
ment is  thereby  declared  to  be  a  lien  upon  the  said 
estate.  The  execution  issued  in  this  action  appears  to  be 
as  directed  by  the  decree,  and  is  issued  by  the  assignee 
of  the  plaintiff  in  the  action.    I  do  not  see  how  it  can 
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be  set  aside.  The  attorney  for  the  plaintiff  in  the 
equity  suit  would  undoubtedly  have  a  lien  on  the  judg- 
ment for  his  compensation  under  section  6Q  of  the  Code, 
and  such  lien  should  be  protected.  The  sale  under  the 
execution  should  not  be  stayed,  but  the  sherijff  should 
be  stayed  from  paying  the  proceeds  of  the  sale  under  the 
execution  to  the  plaintiff,  or  its  assignee,  until  the 
amount  of  the  attorney's  compensation  can  be  ascer- 
tained. If  parties  cannot  agree  upon  the  amount  due 
the  attorney,  a  referee  will  be  appointed  to  ascertain 
such  amount. 

"  The  motion  will  be  granted  to  the  extent  indicated." 

Per  Curiam  : — The  order  appealed  from  should  be 
affirmed,  with  costs,  upon  the  opinion  delivered  by  the 
learned  judge  at  Special  Term.  It  gave  to  the  appellant 
aU  the  protection  he  was  entitled  to. 


JOHN  T.  MARVIN,  Respondent,  v.  THE  MANHATTAN 

RAILWAY  CO.,  Appellant. 

Lamagu — Per$&n€d  injuries^  eoidence  eu  to  future  eansequeneei  of  perma- 
nent and  temporary^  rule  as  to. — demote  and  indirect  consequences  oj 
injury  J  judge*  s  charge  as  to. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'GtoRMAN,  J  J. 

Decided  June  9,  1886. 

Appeal  by  defendant  from  judgment  entered  on  ver- 
dict for  plaintiff,  awarding  him  damages  for  a  fractured 
thigh  bone. 

The  action  was  for  damages  for  personal  injury  caused 
by  defendant's  negligence,  as  claimed. 

Appellant's  counsel  maintained  the  validity  of  an 
exception  to  the  admission  of  the  following  question  : 
* '  Are  the  conditions  that  you  have  described,  as  having 
found,  such  as  the  shortening  and  the  callus,  Ukely  to  be 
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permanent  or  otherwise  ?'*  This  was  objected  to  on  the 
ground  that  it  called  for  testimony  as  to  what  was  likely 
to  be,  and  not  what  was  reasonably  certain  to  be. 

The  Court  at  General  Term  (after  stating  the  fact's  as 
above),  said  : — "  The  latter  opinion  seems  to  be  that  what 
is  relevant,  in  any  degree,  to  the  certainty  of  future  con- 
sequences is  competent,  although  it  does  not,  of  itself,  tend 
to  prove  such  certainty.  It  is  not  necessary  to  make  any 
decfcion  as  to  this.  The  answer  contained  no  incompe- 
tent testimony.  It  was  *  The  shortening  will  be  perma- 
nent. The  shrinking  of  the  circumference  of  the  thigh  is 
not  apt  to  be  permanent,  neither  is  the  callus  apt  to  be  per- 
manent ;  the  latter  will  be  apt  to  remain  only  for  probably 
several  years.'  The  jury  might  have  found  the  meaning 
of  this  answer  to  be  that  the  shortening  will  certainly 
never  be  changed;  and  that  the  callus  and  then  present  size 
of  the  thigh  will  probably  not  be  permanent,  but  will  cer- 
tainly last  for  some  indefinite  time.  The  plaintiff  was 
entitled  to  recover  not  only  for  permanent  impairments 
of  the  body,  but  for  those  that  would  certainly  last  for 
some  time,  although  not  always,  and  receive  damages 
for  the  temporary  effects.  If  the  answer  were  tixie,  the 
plaintiff  was  ejititled  to  recover  nominal  damages  for  the 
temporary  effects,  even  if  they  could  not  give  a  greater 
sum,  because  the  dmation  of  the  temporary  effects  was 
not  shown,  except  indefinitely.  The  counsel  for  defend- 
ant requested  the  court  to  charge  that  *  the  jury  can  give 
no  damages  for  such  consequences  of  the  injury  as  are 
merely  likely,  but  must  confine  themselves  to  considering 
those  consequences  which  are  reasonably  certain.'  The 
court  did  not  charge  in  those  words,  and  probably  the 
exception  which  the  argument  supposes  to  have  been 
taken  to  the  refusal  to  charge  this,  did  not  with  enough 
definiteness,  call  the  attention  of  the  court  to  a  few  words 
which  if  altered,  would  have  made  the  charge  the  equiva- 
lent of  the  request,  if  it  would  have  been  necessary  to  the 
rights  of  the  defendant  to  charge  those  words.  The  court 
said  *  if  upon  the  whole  case  you  are  satisfied  that  the 
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injury  will  involve  consequences  in  the  future  you  may 
consider  those  consequences,  provided,  upon  the  evi- 
dence you  can  say  that  they  are  the  direct  and  natural 
result  of  defendant's  negUgence.'  The  jury  was  here 
confined  to  things  certain  to  occur  in  the  future.  The 
proviso  does  not  permit  damages  for  consequences  not  cer- 
tain of  occurrence,  but  in  substance  tells  the  jury  not  to 
regard  as  consequences,  though  the  jury  might  think  they 
will  occur,  those  things  that  will  not  be  the  direct  and 
natural  effect  of  defendant's  negligence.  The  proposition 
relates  to  the  theory  of  legal  causation,  which  refers  to  a 
proximate  cause  only.  This  is  proper  to  be  considered,  as 
well  to  future  events  as  to  past.  The  judge  next  said, 
*  for  remote  consequences,  which  are  merely  likely  to 
result,  but  which  are  not  the  direct  and  natural  conse- 
quence of  defendant's  n^ligence,  you  can  award  no  com- 
pensation.' There  was  no  error  here.  The  jury  were 
told  that  there  could  be  no  recovery  for  remote  result^, 
not  direct  and  natural  effects  of  the  negligence,  and  that 
were  only  likely  to  happen  ;  for  two  reasons,— they  were 
not  certain  to  happen,  and  besides  were  not  legal  conse- 
quences. The  implication  that  counsel  argues  there  was, 
that  there  might  be  a  recovery  for  remote  effects  natur- 
ally and  directly  caused,  was  prevented  by  the  earUer  part 
of  the  charge  that  has  been  considered.  The  damages 
were  clearly  excessive.  They  were  $7,500.  The  jury- 
could  not  have  used  a  calm,  imbiassed  method  in  assessing 
them.  For  that  reason  the  judgment  should  be  reversed, 
unless  the  plaintiff  should  prefer  and  elect  to  reduce  the 
verdict  to  $3,500,  and  in  such  case  the  judgment  as 
affirmed,  without  costs.  Otherwise  judgment  is  reversed, 
and  new  trial  ordered,  with  costs  to  abide  events. 

Davies  d;  RapallOj  attorneys,  and  Hugh  L.  Coley  of 
counsel  for  appellant. 

W.  H.  McDougally  for  respondent. 

Opinion  Per  Curiam. 
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THOMAS    NUGENT,    Respondent,    v.    MARCELLA 
KEENAN,  AS  Executrix,  &c.,  Appellant. 

Security  for  eo»U— Amount  giten  toiU  not  be  inereawd  except  on  oMegaiion 
of  facte  ehoteing  necessity  therefor  —  Costs  and  disbursements — SUnogra- 
pher's  fees  on  reference  not  taasabU^Stipulation  that  each  party  shall 
pay  one-half—Succes^ul  party  cannot  tax  amount  paid  by  him. 

Before  Truax  and  O'Gobman,  JJ. 

Decided  July  2,  1886. 

a 

Appeal  from  an  order  made  by  a  judge  at  special  term, 
denying  the  defendant's  application  for  an  order  directing 
the  plaintiff  to  file  additional  security  for  costs  as  a  non- 
resident. 

The  Court  at  General  Term  said : — "  The  plaintiff  has 
already  given  an  undertaking  for  security  for  costs  imder 
section  3268  of  the  Code  of  Civil  Procedure,  and  cannot 
be  compelled  to  give  an  additional  undeii;^ing  until  it 
shall  have  been  sBown  by  satisfactory  proof  that  the  sum 
specified  in  the  first  undertaking  is  insufficient.  In  this 
case  that  fact  has  not  been  established  by  satisfactory 
proof.  It  is  true  that  the  defendant  alleges  that  the  sum 
mentioned  in  the  first  undertaking  is  not  sufficient,  but 
no  facts  are  shown  that  will  warrant  the  court  in  con- 
cluding that  that  sum  is  insufficient.  The  defendant  sug- 
gests that  he  may  obtain  an  extra  allowance,  but  that  is 
altogether  too  contingent  a  supposition  to  warrant  us  to 
reverse  the  order.  The  stenographer's  fee  on  the  trial  of 
an  action  before  a  referee  is  not  a  disbursement  within 
the  meaning  of  the  law  regulating  the  adjustment  of 
costs,  and  cannot  be  taxed  without  a  stipulation  between 
the  parties  to  that  effect  (Newhall  v.  Appleton,  4  Law 
Bui.  6).  And  where  the  parties  on  a  trial  before  a  referee 
employ  a  stenographer  to  take  the  minutes,  and  agree 
that  each  party  shall  pay  half  the  fee,  the  successful  party 
cannot  tax  as  a  disbursement  the  amount  paid  by  him 
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(Colton  V.  Simmons,  14  HuUy  76 ;  Mark  v.  City  of  Buffalo, 

87  N.  Y.  184). 

Daniel  Dalt/y  for  appellant. 

J.  Stewart  RosSy  for  respondent. 

Opinion  by  Trqax,  J.  ;  0'Gk)EMAN,  J.,  concurred. 

Order  af&rmed,  with  costs  and  disbursements. 


EDWARD  A.  KLEIN,  Respondent,  v.  THE  SECOND 

AVENUE  R.  R.  CO.,  Appellant. 

Settlement  of  case  on  appeal —  Whet^  order  denying  motion  to  resettle  not 
appealable — Trial — Objectionable  remarks  of  counsel^  when  must  be 
excepted  to. 

Before  Trxjax  and  Ingraham,  J  J. 

Decided  Jvly  2,  1886. 

Appeal  from  order  denying  the  defendant's  motion  to 
resettle  the  case  on  appeal  herein,  by  inserting  therein  an 
alleged  extract  from  the  remarks  of  plaintiff's  counsel  to 
the  jury  in  summing  up,  and  by  annexing  to  the  case  a 
certain  envelope  or  piece  of  paper  which  had  been  marked 
for  identification  at  the  plaintiff's  request,  but  was 
excluded  upon  defendant's  objection  when  offered  by 
plaintiff's  coimsel. 

The  Court  at  General  Term  said  :— *'  It  was  the  duty 
of  the  judge  before  whom  the  case  was  tried  to  settle  the 
case  on  appeal,  and  from  his  determination  no  appeal  will 
lie.  The  case,  as  settled  by  him,  must  be  presumed  to 
con^ectly  set  forth  what  happened  at  the  trial  so  far  as  it 
is  necessary  to  properly  review  the  questions  presented. 
It  is  very  evident,  however,  that  the  envelope  not  being 
in  evidence,  and  there  being  no  exception  by  defendant 
to  its  rejection,  is  no  part  of  the  case.  The  defendant  also 
moved  to  have  inserted  in  the  case  the  remarks  of  coun- 
sel in  summing  up.    It  does  not  appear  that  any  excep- 
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tion  was  taken  to  the  remarks  of  counsel^  or  that  the 
attention  of  the  court  was  called  to  the  fact  that  what  the 
counsel  said  was  improper.  It  is  evident,  therefore,  that 
the  remarks  of  counsel  were'  no  part  of  the  case. " 

Waldo  HutchinSj  Jr.y  for  appellant,  that  the  order 
was  appealable,  dted  Marckwald  v.  Oceanic  Steam  NaT. 
Co.,  8  Hun,  647. 

Ztmmermann  &  Jacobs^  attorneys,  and  Frederick  A, 
Ward,  of  counsel,  that  the  order  was  not  appealable, 
cited  Canzi  v,  Conner,  43  Super.  CL  569  ;  Porter  v.  Parks, 
2  Hun,  675 ;  Dambmann  v.  Shulting,  9  Bep.  487. 

Opinion  Per  Curiam. 

Appeal  dismissed,  with  $10  costs  and  disbursements. 


LEONARD  HANGEN,    Respondent,    v.    CHRISTIAN 

HACHEMEISTER,  Appellant. 

Conversion — Etidencs  of  talue — Amount  paid  at  auction  9aUy  and  amount 
paid  thortly  before  torongful  taking^  admiteible — Damage  to  Jnuinee^ 
iouqfproJUiy  how  tkoien — Commieeion  improperly  exeeutedy  o^eetion  to, 
vaived  hy  not  moving  tom  euppreee  U  be/ore  trial — I^Mie  adminieirator 
— Bight  of  to  dieregard  fraudulent  mortgage  on  property  of  eetate,  in 
the  interest  of  eimpU  contract  ereditore  of  estate. 

Before  Truax  and  O'Gobman,  JJ. 

Decided  July  81,  1886. 

Appeal  from  a  judgment  entered  against  the  defendant 
in  favor  of  the  plaintiff,  and  from  an  order  denying 
defendant's  motion  to  set  aside  the  verdict  and  for  a  new 
triaL 

Action  to  recover  damages  for  the  conversion  of  cer- 
tain personal  property,  and  for  the  breaking  up  of  the 
plaintifiTs  business  by  the  defendant.  The  defendant 
alleged  that  he  took  the  property  by  virtue  of  a  chattel 
mortgage  which  he  held. 
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The  Court  at  Greneral  Term  said  : — "  The  only  ques- 
tion litigated  on  the  trial  was  whether  or  not  the  mort- 
gage under  which  the  defendant  justified  or  attempted  to 
justify  the  taking  of  the  property,  was  a  valid  mortgage. 
The  court  charged  that  if  this  mortgage  was  good  the 
defendant  was  not  a  trespasser  in  going  into  the  plaint- 
iff's place  and  taking  the  property,  and  then,  further 
charged  that  the  onl^  ground  upon  which  they  could  find 
that  the  mortgage  was  void  or  fraudulent  was,  if  there 
was  an  agreement  between  the  mortgagor  and  the  mort- 
gagee that  the  mortgagor  should  have  the  right  to  sell 
part  of  the  mortgaged  property.  To  this  charge  there 
was  no  exception.  The  jury  have  determined  that  there 
was  such  an  agreement,  and  we  are  bound  by  this  deter- 
mination, there  being  no  exception  that  presents  the  ques- 
tion to  this  court.  There  were  numerous  exceptions 
taken  on  the  trial  which  will  be  considered  in  the  order  in 
which  they  were  taken.  The  plaintiff  had  testified  that 
he  had  in  his  possession  at  the  time  of  the  taking  other 
property  than  the  mortgaged  property.  He  was  then 
asked  what  was  the  cost  of  this  extra  property  to  him  ? 
To  this  the  defendant  objected  as  incompetent,  and  as 
furnishing  no  evidence  of  the  actual  value  at  the  time  the 
property  is  alleged  to  have  been  taken.  The  inference 
from  the  testimony  is  that  this  property  was  bought  after 
the  sale  made  by  the  public  administrator,  and  some  two 
weeks  before  the  taking  by  the  defendant.  The  defendant 
was  also  asked  what  he  paid  for  the  property  at  the  auction 
held  by  the  public  administrator.  This  was  objected  to 
on  the  ground,  among  others,  that  what  he  paid  for 
the  property  at  that  sale  is  no  criterion  of  the  actual 
value.  This  objection  was  overruled,  and  the  defendant 
excepted.  Evidence  of  what  the  property  was  sold  for  at 
public  auction,  and  evidence  of  what  the  plaintiff  gave 
for  the  property  a  short  time  before  the  taking,  is  proper 
upon  the  question  of  its  value  at  the  time  of  the  taking 
(Hoffman  v.  Conner,  76  N.  Y.  121).  The  defendant 
alleges  that  there  was  error  in  allowing  the  plaintiff  to 
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testify  as  to  the  receipts  from  his  business.  The  objection 
which  is  alleged  to  present  this  error  is  not  really  before 
the  court,  be(^use  it  was  taken  after  the  answer  to  the 
question  had  been  made.  But  the  evidence  was  not  irrele- 
vant ;  the  plaintiff  was  entitled  to  recover  damages  for 
the  breaking  up  of  his  business.  One  of  the  elements  of 
this  damage  was  the  loss  of  the  profits  he  might  have 
made  if  the  business  had  not  been  destroyed  by  the  acts 
of  the  defendant ;  and  one  way,  in  fact,  the  only  way, 
that  the  defendant  has  left  to  the  plaintiff  to  show  this 
loss,  is  to  show  what  the  profits  were  for  a  corresponding 
period  (Schile  v.  Brokhahne,  80  N.  Y.  614).  The  defend- 
ant also  alleges  that  it  was  error  to  admit  a  certain  com- 
mission in  evidence  on  the  ground  that  the  commission 
was  improperly  executed.  The  defendant,  if  the  com- 
mission was  improperly  executed,  should  have  moved  to 
suppress  it  before  the  trial.  The  defendant  also  alleges 
that  it  was  error  to  allow  the  plaintiff  to  prove  that  cer- 
tain creditors  had  filed  claims  with  the  public  adminis- 
trator against  the  estate.  Chapter  314,  of  the  Laws  of 
1858,  authorize  an  assignee  or  other  trustee  of  an  estate 
of  an  insolvent,  for  the  benefit  of  creditors  and  others 
interested,  to  disaffirm  and  treat  as  void  all  transfers  in 
fraud  of  their  rights,  and  to  maintain  all  necessary  actions 
for  that  purpose.  And  an  action  by  such  a  trustee  to 
ai^nul  a  fraudulent  transfer,  and  to  recover  the  property 
or  its  avails,  may  be  made  for  the  benefit  of  simple  con- 
tract creditors  (Southard  v.  Benner,  72  N.  Y.  424).  There- 
fore, it  was  necessary  to  show  that  there  were  creditors 
of  the  mortgagor,  and  this  evidence  was  not  irrelevant 
for  that  purpose.  There  were  a  number  of  other  allied 
eiTors  urged  on  the  argument  at  general  term,  but  most 
of  them  were  not  presented  by  any  exception  taken  at  the 
trial.  The  only  exception  to  the  charge  was  cured  by  the 
charge  of  the  court  made  subsequent  to  the  taking  of  that 
exception." 

Henry  Daily y  Jr.y  for  appellant. 
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Olover,  Sweezy  &  Olovery  for  respondent. 
Opinion  by  Truax,  J.  ;  O'Gorman,  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


Charles  W.  Durant,  Jr.,  Respondent,  v.  William  P. 
Abendroth,  Appellant. 

Decided  January  4,  1886.  Appeal  from  order  denying 
motion  to  set  aside  judgment  entered  on  verdict.  William 
H.  Amoux,  for  appellant,  and  Carlisle  Norwood,  Jr.,  for 
respondent.  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman, 
JJ.,  sitting.  Opinion  per  Curiam.  Order  affirmed,  with 
$10  costs,  &c. 

Abraham  VanDolsen,  etaL^  Eespondents,  v.  William  P. 
Abendroth,  Impld.,  &c..  Appellant. 
Decided  January  4,  1886.  Appeal  of  like  nature  of 
appeal  in  Durant  v.  Abendroth  (awfe,  p.  15) ;  argued  by 
same  counsel,  before  the  same  judges,  and  a  like  decision 
rendered. 

Charles  W.  Durant,  Jr.,  Appellant,  v.  William  P. 

Abendroth,  Respondent. 
Abraham  Van  Dolsen,  et  aZ.,  Appellants,  v.  William  P. 

Abendroth,  Impld.,  &c..  Respondent. 
Decided  January  4,  1886.  These  were  appeals  from 
orders  staying  in  certain  conditions  all  proceedings  on  the 
part  of  the  plaintiffs  and  sheriff  to  enforce  the  judgments 
in  the  actions,  and  the  hearing  and  determination  of 
appeals  taking  from  orders,  dated  September  21,  1885, 
denying  defendant's  motions,  among  other  things,  to 
vacate  and  set  aside  the  executions  issued  on  the  judg- 
ments, the  decisions  on  which  are  reported  ante,  pp.  15,  35. 
William  H.  Amoux,  for  appellants.  CarUsle  Norwood,  for 
respondent.  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman,  , 
JJ.,  sitting.    No  opinion.     Orders  affirmed,  with  costs. 
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January  4,  1886. -January  27,  1886. 

The  Oregon  &  Transcontinental  Co.  r.  Abraham  Kuhn, 
et  al. 

Decided  January  4,  1886.  Execeptions  by  defendants 
to  direction  of  verdict  in  favor  of  plaintiff,  ordered  to  be 
heard  at  general  term  in  the  first  instance.  Holmes  & 
Adams,  and  James  C.  Carter,  for  plaintiff.  John  E.  Par- 
sons, for  defendants.  Before  Sedgwick,  Ch.  J.,  Van  Vorst 
and  Freedman,  JJ.  Opinion  Per  Curiam.  Exceptions 
overruled  and  judgment  ordered  for  plaintiff  upon  verdict, 
with  costs. 

Thomas  M.  Carter,  Bespondent,  v.  The  Brooklyn  Life 
Insurance  Co.,  Appellant. 

Decided  January  4,  1886.  Appeal  from  judgment 
entered  at  special  term.  W.  H.  Ford,  for  appellant. 
Raphael  J.  Moses,  for  respondent.  Before  Sedgwick,  Ch. 
J.,  and  Freedman,  J.  Per  Curiam.  Judgment  affirmed, 
with  costs. 

The  People,  ex  rd.  The  Twenty-Third  Street  R.  R. 

Co.,  Respondent,  v.  Rollin  M.  Squire,  Commissioner 

OP  Public  Works  op,  &c.,  op  New  York,  Appellant. 

Decided  January  4,  1886.  Appeal  from  order  directing 

writ  of  mandamus  to  issue.    E.  Henry  Lacombe,  counsel 

of  corporation,  &c.  Osbom  E.  Bright,  for  relator.   Before 

Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman,  J  J.    Per 

Curiam.    Order  afiSrmed,  with  costs. 

Edward  Tamsen,  Appellant,  v.  Joseph  Larchen,  et  oZ., 
Respondents. 

Decided  January  6,  1886.  Appeal  from  judgment  dis- 
missing complaint.  Wehle  &  Jordan,  for  appellant. 
Joseph  E.  Newburger,  for  respondents.  Before  Sedgwick, 
Ch.  J.,  Van  Vorst  and  Fi-eedman,  J  J.  Per  Curiam. 
Judgment  affirmed,  with  costs. 

Nelly  Harris,  Appellant,  v.  Valentine  Stratten,  Re- 
spondent. 
Decided  January  27,  1886.     Appeal  from  judgment 
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dismissing  complaint.  John  Brooks  Leavitt,  for  appel- 
lant. P.  C.  Tallman,  for  respondent.  Before  Sedg- 
wick, Ch.  J.,  Van  Vorst  and  Freedman,  J  J.  Opinion  Per 
Curiam.    Judgment  affirmed,  with  costs. 

Christian  Brecht,  as  Admr^,  &c.,  Appellant,  v.  H. 
Clausen  &  Son  Brewing  Co.,  Respondent. 
Decided  March  1,  1886.  Appeal  from  judgment  in 
favor  of  defendant  on  dismissal  of  the  complaint.  Wehle 
&  Jordon,  for  appellant.  Guggenheimer  &  Untermeyer, 
for  respondent.  Opinion  by  O'Gtorman,  J.  ;  Sedgwick, 
Ch.  J.,  concurred.    Judgment  affirmed,  with  costs. 

Jacob  Rubino,  Appellant,  v.  William  L.   Scott,  Res- 
pondent. 

Decided  March  1,  1886.  Appeal  from  judgment. 
Deuel  &  Willson,  for  appellant.  Shearman  &  Sterling, 
for  respondent.  Before  Sedgwick,  Ch.  J.,  Truax  and 
O'Gorman,  JJ.  Opinion  by  O'Gorman,  J.  Judgment 
affirmed,  with  costs. 

Agnes  Slattery,  Respondent,  v.  Milton  C.  Boynton, 
Appellant. 

Decided  March  1,  1886.  Appeal  from  judgment  and 
from  order  denying  motion  for  new  trial.  Philo  Chase, 
for  appellant.  Sullivan  &  Cromwell,  for  respondent. 
Opinion  by  O'Gorman,  J.  ;  Sedgwick,  Ch.  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 

Stephen  A.  West,  Respondent,  v.  The  Manhattan  Rail- 
way Co. ,  Appellant. 
Decided  March  1,  1886.  Appeal  from  judgment  and 
from  order  denying  motion  for  new  trial.  Davies  & 
Rapallo,  for  appellant.  Taylor  &  Parker,  for  respondent. 
Opinion  by  O'Gorman,  J.  ;  Sedgwick,  Ch.  J.,  concurred. 
Judgment  and  order  reversed,  and  new  trial  ordered,  with 
costs  to  abide  event. 
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Jefferson  Patten,  Jr.,  et  aZ.,  BespondentSy  v.  Bichard 
Pancoast,  et  cU.y  Appellants. 

Decided  March  1,  1886.  Appeal  from  judgment  and 
from  order  denying  motion  for  new  trial.  John  L.  Logan, 
for  appellants.  Cephas  Brainerd,  for  respondents.  Before 
Sedgwick,  Ch.  J.,  and  O'Gorman,  J.  Opinion  by  O'Qor- 
man,  J.    Judgment  and  order  afiOrmed,  with  costs. 

Ellen  Diable,  Appellant,  v.  The  Mayor,  &c.,  of  the 
Crrv  of  New  York,  Eespondents. 
Decided  March  1,  1886.  Appeal  from  judgment.  E. 
B.  Terry,  for  appellant.  E.  H.  Lacombe,  for  respondents. 
Before  Sedgwick,  Ch.  J. ,  Truax  and  0'Gk)rman,  J  J.  Opin- 
ion by  O'Gorman,  J.    Judgment  affirmed,  with  costs. 

Fredrick  A.  Baldwin,  et  aZ.,  Bespondents,  v.  Ira  E.  Doy- 
INO,  et  ai.  Impleaded,  &c.,  Appellants. 
Decided  March  1, 1886.  Appeal  from  judgment  entered 
on  report  of  referee.  John  C.  Shaw,  for  appellants. 
Alvin  Burt,  for  respondents.  Opinion  by  Ingraham,  J.; 
Sedgwick,  Ch.  J.,  and  O'Gorman,  J.,  concurred.  Judg- 
ment affirmed,  with  costs. 

Galen  W.  Lovatt,  Bespondent,  v.  Ellen  T.  Watson,  et 
cd.j  Appellants. 

Decided  March  1,  1886.  Appeal  from  judgment  on 
demurrer  to  answer.  A.  B.  Conger,  for  appellants.  E. 
P.  Wilder,  for  respondent.  Before  Sedgwick,  Ch.  J.,  and 
O'Gorman,  J.  Opinion  per  Curiam.  Judgment  affinned, 
with  costs. 

Sophie  Bosenbero,  Bespondent,  v.  Beece  M.  Oberteufer, 
et  cU.y  Appellants. 

Decided  March  1, 1886.  Appeal  from  judgment  entered 
on  verdict,  and  from  order  denying  motion  for  new  trial. 
Blumenstiel  &  Hirsh,  for  appellants.  Kurzman  &  Yea- 
man,  for  respondent.  Before  Sedgwick,  Ch.  J.,  and 
Truax,  J.  Opinion  per  Curiam.  Judgment  and  order 
affirmed,  with  costs. 
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March  1,  1886.— April  10,  1886. 

Emlbn  T.  Littell,  et  cU.,  Eespondents,  v.  William  Kent, 
Appellant. 

Decided  March  1, 1886.  Appeal  from  judgment  entered 
on  verdict  directed  by  court.  G.  Tillotson,  for  appellant. 
E.  W.  De  Forest,  for  respondents.  Before  Sedgwick,  Ch. 
J.,  and  O'Gonnan,  J.  Per  Curiam.  Judgment  affirmed, 
with  costs. 

Andrew  Tockerson,  Respondent,  v.  Mtron  H.  Chapin, 
Appellant. 

Decided  March  1,  1886.  Appeal  from  judgment 
entered  on  verdict.    F.  B.  Van  Vleeck,  for  appellant. 

John  M.  Bowers,  for  respondent.  Before  Sedgwick,  Ch. 
J.,  and  Ingraham,  J.  Opinion  per  Curiam.  Judgment 
affirmed,  with  costs. 

Edward  S.  Hamilton,  et  aZ.,  Executors,  &c..  Respondents, 
V.  Cassius  H.  Eeed,  et  al.^  Appellants.  [Two  cases.] 
Decided  April  7,  1886.  Appeals  from  judgments  for 
plaintiffs  entered  upon  report  of  referee.  Christopher 
Fine,  for  appellants.  I.  T.  Williams,  for  respondents. 
Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J.  Per 
Curiam.    Judgments  affirmed,  with  costs. 

Mary  E.  Burns,  an  Infant,  &c.,  Respondent,  v.  William 
E.  Dodge,  et  al,  Appellants.  Decided  April  7,  1886. 
Appeal  from  order  allowing  plaintiff  to  sue  as  a  poor  per- 
son, &c.  Edmund  Coffin,  Jr.,  for  appellants.  Hugh  Cole- 
man, for  respondent.  Before  Sedgwick,  Ch.  J.  and 
O'Gorman,  J.  Opinion  per  Curiam.  Order  affirmed, 
without  costs. 

Michael  Sheridan,  Respondent,  v.  George  H.  Christie, 
Appellant. 

Decided  April  10,  1886.  Appeal  from  judgment 
entered  at  special  term.  Jeroloman  &  Arrowsmith,  for 
appellant.    John  C.  Shaw,  for  respondent.    Before  Sedg- 
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wick,  Ch.  J.,  Truax  and  O'Gorman,  J  J.  Opinion  per 
Curiam.  Judgment  modified,  and  affirmed  as  modified, 
without  costs  to  either  party. 

Earolinb  Wood,  Appellant,  v.  Edward  Wood,  Eespond- 
dent. 

Decided  May  3,  1886.  Appeal  from  judgment  entered 
on  verdict  directed  by  court.  Edward  P.  Wilder,  for 
appellant.  CarUsle  Norwood,  Jr.,  for  respondent.  Opinion 
Per  Curiam.  Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J, 
Judgment  affirmed,  with  costs. 

Edward  B.   Merrill,  Respondent,  v.  The  Consumer's 
Coal  Co.,  Appellant. 

Decided  May  3,  1886.  Appeal  from  judgment  entered 
upon  verdict  and  from  order  denying  motion  for  new  trial. 
M.  Hershfield,  for  appellant.  Henry  D.  Hotchkiss,  for 
respondent.  Opinion  Per  Curiam.  Before  Sedgwick, 
Ch.  J.,  and  Freedman,  J.  Judgment  and  order  affirmed, 
with  costs. 

Eben  Plympton,  Appellant,  v.  Wiluam  H.  Davidson, 
Respondent. 

Decided  May  3,  1886.  Appeal  from  judgment  for 
defendant  on  demurrer  to  complaint.  Cook  &  Warner, 
for  appellant.  William  J.  Lippman,  for  respondent. 
Opinion  Per  Curiam.  Before  Sedgwick,  Ch.  J.,  and 
Freedman,  J.    Judgment  affirmed,  with  costs. 

Catharine  Donohue,  Respondent,  r.  The  Twenty- Third 
St.  Railway  Co.,  Appellant. 

Decided  May  3,  1886.  Appeal  from  judgment  entered 
on  verdict  and  from  order  denying  motion  for  new  trial. 
Robinson,  Scribner  &  Bright,  for  appellant.  Lindsay  & 
Hammer,  for  respondent.  Before  Sedgwick,  Ch.  J.  and 
Freedman,  J.  Per  Curiam.  Judgment  and  order  affirmed, 
with  costs. 
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May  8,  1886. 

Edmund  B.  Morse,  Bespondent,  v.  George  H.  Morrison^ 

•  Appellant. 

Decided  May  3,  1886.  Appeal  from  judgment  entered 
upon  verdict,  and  from  order  denying  motion  for  new 
trial.  Sewell,  Pierce  &  Sheldon,  for  appellant.  John  J. 
Thomassan,  for  respondent.  Before  Sedgwick,  Ch.  J. 
and  Freedman,  J.  Opinion  Per  Curiam.  Judgment  and 
order  affirmed,  with  costs. 

Edward  Willis,  Administrator,  <Scc. ,  Appellant,  v.  James 
FiNAN,  Bespondent. 

Decided  May  3,  1886.  Appeal  from  judgment  dismiss- 
ing complaint.  J.  N.  Goldbacher,  for  appellant.  J.  M. 
Lyddy,  for  respondent.  Before  Sedgwick,  Ch.  J.,  Freed- 
man and  Ingraham,  J  J.  Per  Curiam.  Judgment  affirmed, 
with  costs. 

Clark  P.  Washburn,  et  ah^  Appellants,  v.  Katherine 
Schmuck,  Bespondent. 
Decided  May  3,  1886.  Appeal  from  judgment  entered 
upon  verdict,  and  from  order  denying  motion  for  new 
trial.  G.  W.  Galinger,  for  appellants.  John  Hardy,  for 
respondent.  Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 
Opinion  Per  Curiam.  Judgment  and  order  affirmed,  with 
costs. 

The  Central  National  Bank  op  the  Cfty  of  New  York, 
Bespondent,  v.  Leonard  D.  WmTE,  etal.y  Appellants. 
Decided  May  3,  1886.  Appeal  from  order  permitting 
plaintiff,  upon  terms,  to  comply  with  a  certain  previous 
order  as  to  which  it  was  in  default.  Edwards  &  Odell, 
for  appellants.  Martin  &  Smith,  for  respondent.  Before 
Sedgwick,  Ch.  J.  and  Freedman,  J.  Opinion  Per 
Curiam.     Order  affirmed,  with  costs. 

Carl  Ppeiffer,  Bespondent,  v\  James  Campbell,  et  al.. 
Appellants. 
Decided  May  3,  1886.    Appeal  from  judgment  entered 
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upon  the  report  of  referee.  Thomas  C.  Ennever,  and 
William  H.  Amoux,  for  appellants.  Stickney  &  Shepard, 
for  respondent.  Before  Sedgwick,  Ch.  J.,  Freedman  and 
Ingraham^  J  J.  Opinion  Per  Curiam.  Judgment  affirmed, 
with  costs. 

Peter  Born,  Appellant,  v.  Henry  Schrenkeisen,  et  oZ., 
Respondents. 

Decided  May  3,  1886.  Appeal  from  judgment  dismiss- 
ing complaint.  Wehle  &  Jordan,  for  appellant.  Mac- 
Farland,  Reynolds  &  Harrison,  for  respondents.  Before 
Freedman  and  Ingraham,  JJ.  Per  Curiam.  Judgment 
affirmed,  with  costs. 

Laura  S.  McCall,  as  Executrix,  &c.,  Appellant,  i;. 
ARTmjR  B.  Proal,  et  al.j  Respondents. 
Decided  May  3,  1886.  Appeal  from  judgment  entered 
on  the  dismissal  of  complaint  on  the  pleadings.  D.  M. 
Porter,  for  appellant.  Thomas  F.  Wentworth  and  Felix 
Jellenik,  for  respondents.  Before  Freedman  and  Ingra- 
ham, J  J.  Opinion  Per  Curiam.  Judgment  reversed ;  new 
trial  ordered ;  costs  to  abide  event. 

JusTO  DE  Susmi  Etchbverry,  Appellant,  v.  Edwabd  de 
Castro,  Respondent. 
Decided  May  3, 1886.  Appeal  from  interlocutory  judg- 
ment sustaining  demurrer  to  complaint.  Charles  B. 
Meyer,  for  appellant.  E.  J.  Myers,  for  respondent. 
Before  Sedgwick,  Ch.  J.  and  Ingraham,  J.  Opinion  Per 
Curiam.     Judgment  affirmed,  with  costs. 

Vincent  Barker,  Appellant,  v.  Niels  Poulson,  et  cU,, 
Respondents. 
Decided  May  12,  1886.  Appeal  from  judgment  entered 
on  verdict.  Isaac  N.  Mills,  for  appellant.  John  H.  Bird, 
for  respondent.  Before  ^^gwick,  Ch.  J.  and  Ii^raham, 
J.     Opinion  Per  Curiam.   Judgment  affirmed,  with  costs. 
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June  8,  1886.— June  14,  1886. 


Maria  Fredericks,  Appellant,  v.  Alexander  V.  David- 
son, as  Sheriff,  &c.,  Bespondent. 
Decided  June  8,  1886.  Appeal  from  a  judgment  on 
verdict,  and  order  denying  motion  for  new  trial.  Francis 
B.  Chedsey,  for  appellant.  W.  Bourke  Cockran,  for 
respondent.  Before  Sedgwick,  Gh.  J.,  Truax  and  O'Gor- 
man,  JJ.  Opinion  by  O'Gorman,  J.  Verdict  set  aside  ; 
new  trial  ordered  ;  costs  to  abide  event. 

Enoch  Rutzler,  Appellant,  v.  William  Belden,  Respond- 
ent. 

Decided  June  8,  1886.  Appeal  from  judgment  entered 
upon  verdict  directed  by  court.  Flanagan  &  Hamlin,  for 
appellant.  Marsh,  Wilson  &  Marsh,  for  respondent. 
Before  Sedgwick,  Ch.  J.  and  Truax,  J.  Opinion  Per 
Curiam.  Judgment  set  aside  ;  new  trial  ordered  ;  costs  of 
appeal  to  abide  event. 

Leander  Taggart,  Respondent,  v.  Edward  Annan,  et  aZ., 
Appellants. 

Decided  June  8,  1886.  Appeal  from  judgment  entered 
on  verdict  and  from  order  denying  motion  for  new  trial. 
James  C.  Bergen,  for  appellants.  Jerome  Buck,  for 
respondent.  Before  Sedgwick,  Ch.  J.  and  Ingraham,  J. 
Opinion  Per  Curiam.  Judgment  and  order  reversed  on 
facts  ;  new  trial  ordered  ;  costs  to  abide  event. 

Edwin  D.  Bettens,  etal.j  Respondents,  v.  Anderson  Fow- 
ler, et  ah ,  Appellants. 

Decided  June  9,  1886.  Appeal  from  judgment  entered 
upon  report  of  referee.  Martin  &  Smith,  for  appellants. 
Bettens  &  Lilienthal,  for  respondents.  Before  Sedgwick, 
Ch.  J.,  Truax  and  O'Gorman,  J  J.  Per  Curiam.  Judg- 
ment affirmed,  with  costs. 

The  Flortoa  MmLAND,  &c.,  Co.,  Respondent,  v.  Edwin 
E.  Glashin,  Appellant. 
Decided  June  14,   1886.    Appeal  from  order  setting 
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aside  order  of  reference.  Ira  Shafer,  for  appellant. 
Charles  B.  Meyer,  for  respondent.  Before  Sedgwick,  Ch. 
J.  and  Truax,  J.  Opinion  by  Sedgwick,  Ch.  J.  Order 
reversed ;  motion  below  denied.  Defendant  to  have  $10 
costs. 

MoNTTZ  CoHN,  Appellant,  v.  Edward  H.  Ammtoowk,  ei 
al.y  Respondents. 

Decided  July  2,  1886.  Plaintiffs  exception  ordered  to 
be  heard  in  first  instance  at  general  term.  Leonard 
Brown,  for  plaintiff.  A.  P.  Whitehead,  for  defendants. 
Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J.  Opinion  by 
Sedgwick,  Ch.  J.  Exception  overruled  and  judgment  for 
dismissal  of  complaint,  with  costs. 

Ward  E.  Bobinson,  Bespondent,  v.  Luther  M.  Fuller, 
as  Executor,  &c..  Appellants. 

Decided  July  2,  1886.  Appeal  from  a  judgment  and 
order  denying  motion  for  new  trial.  William  King  Hall, 
for  appellant.  John  C.  Shaw,  for  respondent.  Before 
Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J.  Opinion 
by  Truax,  J.  Judgment  reversed ;  new  trial  ordered ; 
costs  to  appellant  to  abide  event,  unless  plaintiff  stipu- 
late to  reduce  verdict  to  $235,  in  which  event  judgment 
affirmed,  without  costs  to  either  party. 

Peter  Lappin,  Appellant,  v.  George  Taylor,  Respcnd- 
ent. 

Decided  July  2,  1886.  Appeal  from  an  order  setting 
aside  vei'dict  and  granting  new  trial.  John  Delahunty, 
for  the  appellant.  A.  B.  Conger,  for  the  respondent. 
Opinion  by  Truax,  J.;  O'Gorman,  J.,  concurred.  Order 
affirmed,  with  costs. 

Elizabeth  C.  Wardwell,  Appellant,  v.  The  Mayor,  &c., 
OF  New  York,  Eespondents. 

Decided  July  2,  1886.  Appeal  from  judgment  in  favor 
of  defendants,  entered  on  verdict  rendered  by  direction  of 
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court.  Moore,  Low  &  Sandford,  for  appellant.  E.  H. 
Lacombe,  for  respondents.  Before  Sedgwick,  Ch.  J., 
Truax  and  O'Gtorman,  JJ.  Opinion  by  O'Gorman,  J. 
Judgment  and  order  affirmed,  with  costs. 

Mary  T.  Barnes,  by  Guardian,  &c.,  Eespondent,  v.  James 
E.  Keene,  Appellant. 

Decided  July  2,  1886.  Appeal  from  judgment  entered 
on  verdict,  and  from  order  denying  motion  for  new  trial. 
Shipman,  B.  L.  &  C,  for  appellant.  S.  H.  Randall,  for 
respondent.  Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gor- 
man, JJ.  Opinion  by  O'Gtorman,  J.  Judgment  and  order 
afiirmed,  with  costs. 

Marshall  Cutler,  et  al.y  Respondents,  v.  The  American 
Exchange  National  Bank,  Appellant. 
Decided  July  2,  1886.  Appeal  from  judgment  entered 
on  verdict.  L.  B.  Bunnell,  for  appellant.  Dudley  R. 
Horton,  for  respondents.  Before  Sedgwick,  Ch.  J.  and 
O'Gorman,  J.  Opinion  Per  Curiam.  Judgment  aflBrmed, 
with  costs. 

John  Merry,  Appellant,  v.  Evan  T.  Hoopes,  Respondent. 
Decided  July  2,  1886.  Appeal  from  judgment  at 
special  term.  Gteorge  R.  Carrington,  for  appellant.  Clark 
&  Sanborn,  for  respondent.  Before  Sedgwick,  Ch.  J., 
Truax  and  O^Gorman,  JJ.  Per  Curiam.  Judgment  is 
affirmed  with  costs,  on  the  opinion  of  the  trial  judge. 

Frederick  H.  Betts,  et  al.,  Respondents,  v.  The  Eagle- 
ton  Manufacturing  Co.,  Appellants. 
Decided  July  2, 1886.  Appeal  from  order  of  reference 
to  hear  and  determine.  John  E.  Parsons,  for  appellant. 
Thomas  Hunt,  for  respondents.  Before  Truax  and  Ingra- 
ham,  JJ.  Opinion  Per  Curiam.  Order  reversed,  with 
$10  costs  and  disbursements,  and  motion  to  refer  denied. 
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WiLUAii  D.  SmPMAJi,  et  al.j  Respondents,  v.  The  £ngi£- 
TOSk  MAMnrACTTUBDiG  Co.,  Appellant. 
Decided  Jolj  2,  1886.  Appeal  by  defendant  from  order 
of  refereooe  to  hear  and  determine.  John  E.  Parsons, 
tor  appellant.  Thomas  Hunt,  for  respondents.  Before 
Tmax  and  Ingraham^  J  J.  Opinion  Per  Cunam.  Order 
rerersed^  with  $10  costs  and  disbursements,  and  motion 
to  refer  denied. 


J  AXBs  H.  Newall^  Respondent,  v.  Edward  B.  Babtleit, 
et  cU,,  Appellants. 

Decided  July  6,  18S6.  Appeal  from  a  judgment  in 
favor  of  the  plaintiff  for  $2,284.75  entered  on  a  verdict  of 
a  jury,  and  also  from  an  order  denying  defendants'  motion 
for  a  new  triaL  The  facts  appear  in  the  opinion.  Good- 
rich«  Deady  &  Piatt,  for  appellants.  Nelson  Smith,  for 
respondent.  Opinion  by  0'Gk)rman,  J. ;  Sedgwick,  Ch. 
J.,  concurred.    Judgment  and  order  afiSrmed,  with  costs. 

The  Mayor,  &c.,  Respondents,  v.  Collb  P.  Huntikgton, 
Appellant. 

Decided  July  6,  1886.  Appeal  from  judgment.  Charles 
N.  Tweed,  attorney,  and  Francis  Lynde  Stetson,  of  counsel 
for  appellant.  E.  H.  Lacombe,  counsel  to  the  corporation, 
and  D.  J.  Dean,  for  respondents.  Before  Sedgwick,  Ch 
J.,  Truax  and  O'Gorman,  J  J.  Per  Curiam.  The  judg- 
ment is  affirmed  with  costs,  on  the  opinion  of  the  trial 
judge. 

Morris  C.  Mengis,  Appellant,  r.  The  Mayor,  &c., 
Respondents. 
Decided  July  22, 1886.  Appeal  from  judgment.  Fleisch- 
man  &  May,  for  the  appellant.  E.  Henry  Lacombe,  cor- 
poration counsel,  and  Arthur  H.  Masten  and  John  J. 
Townsend,  Jr.,  for  the  respondents.  Before  Sedgwick, 
Ch.  J.,  TruaxandO'Gorman,  JJ.  Per  Curiam.  Judgment 
affirmed,  with  costs,  on  the  opinion  of  the  trial  judge. 


INDEX. 


ACCOUNTING. 
See  Partnership,  6-9. 

ACTIONa 

Action  far  destruction  of  equitable 
lien.     See  Hotey  v.  Elliot^  881. 

See  Claim  and  Delivery  ;    Credi- 
tor's Action  ;  Ejectment  ; 
False  Imprisonment. 

ADVERSE  POSSESSION. 

Specific  performance. — Adverse  poe* 
eessiony  titles  resting  on,  must  be 
free  from  reasonable  doubt, — 
ESsume  of  decisions  on. —  Vacant 
and  uninclosed  land,  no  adverse 
possession  of. — Mortfjagee,  when 
possession  of  deemed  not  to  be  under 
daim  of  ^edusite  title  adverse  to 
the  mortgagor,  .  See  Kip  v. 
Hirsh,  1. 

AFFIDAVIT  OF  MERITS. 

An  order  extending  time  to  ansu}er  is 
not  void  because  no  affidavit  of 
merits  was  presented  or  filed,  S^ 
GampbeU  y.  Am.  ZyUmite  Co., 
131. 

Inquest,  wTien  not  opened  on  affida- 
vit of  merits.  See  Cooper  db  Co. 
y.  Findley^  624. 

AGENCY. 

Agent,  conflicting  testimony  as  to 
authority  conferred — evidence  as 


to  object  principal  had  in  vita 
admissible.  See  Porteous  v.  Wil- 
liams, 242. 

See  Contracts,  ^4;  Sale. 

ALIMONY. 
See  Marriage  and  Divorce. 

AMENDMENTS. 

Amendment  on  trial.  See  Comley 
y.  Dasian,  516. 

See  Ejectment,  1 ;    Pleading,  2 ; 
Undertaking,  2. 

ANSWER. 
See  Affidavit  or  Merits. 

APARTMENT  HOUSES. 
See  Negligence,  2,  8. 

APPEAL. 

1.  It  was  claimed  by  appellant  that 
there  had  been  a  transaction 
which  was  the  equivalent  of  ser- 
vice of  notice  of  appeal.  The 
averments  in  appellant's  affida- 
vits as  to  this  transaction  were 
met  and  fully  denied  by  respond- 
ent's affidavits,  ffeld,  that  the 
burden  of  proof  was  on  the  appel- 
lant, and  nis  proof  having  been 
neutralized  by  that  of  the  respon- 
dent, no  transaction  which  was 
the  equivalent  of  service  of  notice 
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of  Appeal  hfts  been  established. 
Ikurnhi  ▼.  Ahendrotkt  15. 

2.  The  exteosioD  of  time  to  make  a 
case  does  not,  of  iUelf,  exteod 
the  time  to  appeal     lb. 

8.  Where  both  parties,  the  one  in 
asking  an  extension  of  time  to 
senre  a  case,  and  the  other  in 
granting  it,  acted  on  the  sup- 
position that  an  appeal  had 
been  taken,  there  is  neither  an 
estoppd  against  respondent's 
claiming  that  notice  of  an  appeal 
had  not  been  serred  in  time,  nor 
a  wairer  by  respondent  of  the 
omission  to  aerre  the  notice  in 
time.     Ih. 

4.  An  order  sustaining  or  ovemil- 
ing  a  demmrer  is  not  appealable. 
An  interiorotorj  judgment  must 
be  entered.  Smith  t.  Comelly 
234. 

Two  cauM»  of  action^  affirmance  at 
to  one,  rerermU  and  new  trial  as 
to  the  other^  eoete  of  appeal  to 
abide  event  of  new  trial.  See 
OoodeeU  t.  }Ye9tern  Un.  Tel  Co., 
46. 

I^mition  not  taken  on  trial—tthen 
cnnnoi  he  fint  taken  on  appeoL 
See  Schmidl  t.  Sehandin,  498. 

Settlement  of  earn  on  appeal ;  uhen 
order  denjfing  motion  to  resettle 
not  appealable.  See  Klein  v. 
Second  Are,  K  JL  Co.,  531. 

APPOraniKNTS. 
See  CocRTS. 

ARREST. 
See  Falsi  Impusosmest;    Injchc- 

TIOK,  4. 

ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS. 

in  case  of  a  general  assigiunent  for 
benefit  of  creditors  bj  one  to 
whom  part  of  the  merchandise 
covered  bj  a  bill  of  lading  has 
been  so1d,'the  assignor  never  hay- 
ins  held  or  been  entitled  to  hold 
the  bill  of  lading:,  his  assignment 
onlr  passes  a  title  to  the  merchan- 


dise, with  no  rights  against  the 
issuer  of  the  bill  of  lading  as  car- 
rier. Tarbeli  Y.  £oyal  IjtcA.  Skip- 
ping  Co.,  190. 

What  not  deemed  amgnment  for 
benefit  of  creditors,  though  credit- 
ors are  to  share  in  proceeds  of  sale 
of  assigned  property.  See  Corn- 
leg  y.  Dazian,  516. 

See  Partnkkship,  9 

ATTACHMENT. 

1.  Actual  cessation  to  dwell  within 
the  state  for  an  uncertain  penqd, 
without  definite  intention  as  to 
any  fixed  time  of  returning,  even 
though  a  general  intention  to  re- 
turn at  some  time  in  the  future 
may  exist,  constitutes  non-resi- 
dence, and  warrants  an  attach- 
ment under  sections  635  and  636 
of  the  Code.  Weitkamp  v.  Jj>ehr, 
79. 

2.  The  distinction  between  the 
words  "residence"  and  '* domi- 
cile," as  applied  to  the  attach- 
ment laws,  defined.     lb. 

ATTORNEY  AND  CLIENT. 

1.  Neither  the  attorney  for  a  receiver 
appointed  in  supplementary  pro- 
ceedings in  an  action  brought  by 
him,  nor  the  attorney  for  the 
plaintiff  in  the  action  upon  the 
judgments  in  which  the  supple- 
mentary proceedings  were  insti- 
tuted, represents  the  plain tifT  in 
the  original  action  in  a  proceed- 
ing instituted  to  compel  him  to 
pay  the  costs  of  the  receiver  s  ac- 
tion. An  order  comi)eIling  such 
plain tiflf  to  pay  said  costs,  made 
on  notice  only  to  either  or  both 
of  such  attorneys,  is  an  ex  parte 
order  as  to  such  plaintiff.  Henry 
V.  Derby,  125. 

2.  Under  §  3247  of  the  Code,  an  at- 
tomey  cannot  be  charged  with 
costs  as  a  person  beneficially  in- 
terested in  the  action,  where  such 
interest  is  solely  under,  and  by 
virtue  of,  an  agreement  with  the 
plaintifT,  for  the  receipt  of  a  por- 
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tion  of  the  recovery  as  compen- 
8}ition  for  services  to  be  rendered. 
Wheaton  v.  Neweomhey  178. 

3.  Said  section  applies  to  a  case 
where  the  judgment  was  recov- 
ered subsequent  to  its  enactment, 
though  the  action  was  commenced 
theretofore.  The  saving  clauses 
in  L.  1880,  ch.  245,  §  3,  and  § 
8352  Code,  do  not  take  such  a 
case  out  of  the  statute.     lb, 

Agreemsnt  for  fee^  construction  of. 
See  Noonan  v.  Strahan,  419. 

Libel,  (ution  for,  agaimt  attorney 
and  his  client,  for  matters  set  up 
in  pleading  and  bUXof  partieulars, 
by  way  of  mitigation  and  justifi- 
cation, in  a  former  action  for  libel 
— privilege  as  to.  See  Prescott  v. 
Tousey,  56. 

Lien  of  attorney  upon  judgment  in 
action  in  tohieh  he  did  not  ap})ear, 
but  for  the  ben^t  of  which  judg- 
ment be,  successfully  prosecutes 
creditors^  bill  under  special  agree- 
ment as  to  compensation  —  Lien 
»  protected  by  the  court — Execution 
on  such  judgment,  when  not  stayed 
in  attorney's  interest.  See  Loan- 
er^  Bk.  v.  Nostrand,  625. 

See  Restitution. 

BANKS  AND  BANKING. 

See  Letter  of  Ckedit  ;  Taxes  and 
Assessments,  3-6. 

BILL  OP  LADING. 

Bill  of  lading—delivery  by  ship, 
what  constitutes  under  special  pro- 
visions in — Assignment  by  one  to 
whom  part  of  the  merchandise  cov- 
ered by  a  bill  of  lading  has  been 
sold,  effect  of — when  passes  no 
rights  against  carriers.  See  Tar- 
bell  v.  Uoyal  Exch.  Shipping  Go., 
190. 

BILL  OF  PARTICULARS. 

1.  It  is  not  the  office  of  a  bill  of 
particulars  to  apprise  the  defend- 
ant of  the  nature  of  the  plaintiffs 


proofs  or  of  the  names  of  his  wit- 
nesses.    Dempewolf  v.  Hills,  105. 

2.  Where,  in  an  action  for  slander 
averred  to  have  been  spoken  *4u 
the  presence  and  hearing  of 
divers  persons,*'  upon  defendant's 
demand,  a  bill  of  particulars, 
showing  the  specific  time  and 
place  of  the  slander,  was  given, 
and  defendant  thereupon  ob- 
tained an  order  that  plaintiff 
serve  a  statement  in  writing  of 
the  names  of  all  the  persons  in 
whose  presence  or  hearing  the 
slander  was  uttered, — ^6^,  that 
the  order  should  be  so  modified,  as 
to  require  the  plaintiff  to  furnish 
the  name  of  some  one  person  in 
whose  presence  plaintiff  claims 
the  slander  was  uttered.     Jb. 

S.  Where  a  party  is  unable  to  give 
minute  particulars  he  may  be  ex- 
cused from  giving  them,  if  the 
substantial  rights  of  the  other 
party  may  be  guarded.  Bare- 
more  y.  Taylor,  119. 

•4.  The  verification  to  a  vague  bill 
of  particulars  by  the  attorney  of 
the  party,  setting  forth  that  it  is 
true  as  he  verily  believes,  and 
that  the  reason  why  it  is  not 
made  by  his  client  is  that  his 
client  is  not  in  the  city  and 
county  of  New  York,  and  a  fur- 
ther afQdavit  by  the  attorney  that 
in  his  opinion  no  further  particu- 
lars can  be  given,  and  that  his 
client  was  then  in  or  near  San 
Francisco,  California,  furnish  no 
sufQcient  excuse ;  for  non  constat, 
but  that  the  client  has  the  means 
of  making  a  competent  bill,  and 
that  by  correspondence  he  can 
control  its  form  and  himself 
verify  it.     lb. 

5.  Upon  proper  application,  time  to 
/  procure  particulars  may  be  given 
if  necessary.     Jb. 

Libel,  actionfor,  based  on  allegations 
in  bill  oj  particulars.  See  Pres- 
cott V.  Tousey^  56. 

BUiLS,   NOTES  AND  CHECK& 

1.  When  the  indorser  of  a  promis- 
sory note  authorizes  the  maker  to 
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take  it  and  procure  it  to  be  difi- 
oounted,  the  indorser  is  liable  to 
bim  who  discounts  it  in  good 
faith.  Natl  Park  Bank  t.  Get- 
mam  Am.  Warekouiing^  Ac  Co.^ 
867. 

8.  Defendant  and  plaintift*8  hus- 
band were  partnera.  PlaintiiTs 
husband  on  defendants  request 
that  he  should  put  in  more  monej, 
brought  to  defendant  two  drafts, 
and  handing  tbem  to  him  told 
him  the  monejs  they  represented 
were  moneys  of  his  wife,  and 
that  he  wanted  some  acknowledg- 
ment that  the  money  had  come 
into  the  hands  of  the  defendant 
Defendant  thereupon  made  his 
promissory  note  for  the  amount 
of  the  drafts,  payable  to  the  order 
of  the  plaintiff,  and  gave  them  to 
plaintisTs  husband.  The  two 
drafts  were  collected  by  defend- 
ant. Edd^  there  was  sufficient 
consideration  for  the  notes,  and 
that  there  was  a  delivery  of  them. 
Spaldinff  r.  CargiUy  46a 

8.  This  result  is  not  altered  by  the 
circumstances  that  plamtiffs  hus- 
band had  not  contributed  his 
share  to  the  capital  of  the  busi- 
ness to  the  amount  of  the  drafts, 
that  the  collections  from  the 
drafts  were  credited  to  plaintiff's 
husband,  and  apphed  to  the  pur- 
poses of  the  business,  that  de- 
fendant when  he  accepted  and 
collected  the  drafts,  did  so  in  the 
faith  of  his  understanding  that 
the   moneys  were  advanced    by 

Elaintiff  to  her  husband,  and  on 
is  credit  for  use  in  the  business, 
and  not  in  any  sense  as  loaned 
upon  defendants  credit  or  his 
benefit  and  that  the  husband  as- 
sured him  that  he  himself  would 
pay  his  wife.  Ih. 
Promii^ary  note.  Corporation^  in- 
donement  6y,  uhal  neeeuary  to 
hold  it.  See  NaVl  Park  Rk  v. 
Oerm,  Am,  Warthaunng^  de, 
Co..  867. 

BOND. 

1.  SembU^  a  bond  is  one  of  those 


instruments  to  which  the  general 
rule  that  only  the  party  named  in 
and  who  executes  a  sealed  instru- 
ment can  be  held  liable  thereon, 
appUes.  Smith  y.  Cornell^  284. 
2.  As  a  bond  is  required  to  be 
under  seal,  which  is  an  essential 
characteristic,  the  fact  that  the 
obligor  might  haye,  by  an  instru- 
ment not  under  seal,  made  a  Talid 
contract  to  pay  the  sum  men- 
tioned m  its  condition,  does  not 
bring  it  within  the  exception  to 
the  general  rule,  which  exception 
covers  only  those  sealed  instru- 
ments which  are  not  required  to 
be  under  seal  to  give  them  the 
force  and  operation  which  their 
motive  and  character  call  for. 
Ih. 

CANCBLLATION. 
See  Ck>MTBACT8,  5. 

CARRIER. 

1.  One  of  the  forms  of  contract 
of  shipment  in  use  by  de- 
fendant's company,  containing 
among  other  provisions  the  fol- 
lowing: *^  .  .  .  nor  in  any 
event  shall  the  holder  hereof 
demand  beyond  the  sum  of  $50, 
at  which  the  article  forwarded  is 
hereby  valued,  unless  otherwise 
herein  expressed,"  was  filled  up 
by  plaintiff  without  any  statement 
concerning  the  value  of  the  pack- 
age therein  described,  and  which 
was  to  be  shipped,  and  in  that 
condition  was  tendered  to  an  em- 
ployee of  defendant's  company 
for  signature  at  the  time  of  the 
delivery  of  the  package  to  the 
company.  It  was  signed  by 
such  employee  and  delivered  to 
such  clerk  without  the  expression 
of  any  value.  The  plaintiff  knew 
the  terms  of  the  contracts  of 
shipment  used  by  defendants 
company.  It  further  appeared 
that  the  defendants  company  had 
a  tariff  of  charges  for  transporta- 
tion which  was  affected  by  the 
value  of  packages,  and  knowleclge 
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of  this  fact  was  not  denied  b^ 
plaintiff.  There  was  positive  evi- 
dence of  negligence;  but  there 
was  no  evidence,  and  under  the* 
complaint,  none  would  have  been 
admissible,  which  would  have 
authorized  the  submission  to  the 
jury  of  the  question  whether  the 
defendants  company  had  been 
guilty  of  a  wrongful  and  willful 
act  beyond  mere  negligence. 
EeU^  that  defendant  had  an 
absolute  right  to  have  the  jury 
instructed  that  the  recovery  of 

.  the  plaintiff  could  in  no  event  ex- 
ceed $50  and  interest  thereon 
from  the  date  of  shipment, 
Ohomdey  v.  DiriMwre^  86. 

2.  Where  the  charter-party  pro- 
vides for  the  payment  of  a  lump 
sum  as  freight,  by  the  charterers 
to  the  ovmers,  on  "true  delivery 
of  the  cargo,"  such  provision  has 
no  reference  to  the  poor  condition 
of  the  cargo  at  the  time  of  de- 
livery; the  word  "  true  "  in  that 
connection  qualifies  only  the  act 
of  delivery.  If  such  condition 
be  due  to  actionable  default  on 
the  owner^s  part,  it  furnishes 
ground  of  off-set.  Roberti  v. 
Societa  Anonima^  424. 

8.  In  this  case,  which  was  an  ac- 
tion to  recover  a  lump  sum  as 
freight,  the  cargo  was  mainly 
composed  of  a  large  quantity  of 
oranges  and  lemons,  and  defend- 
ant offered  to  show  that  fifty 
boxes  were  missing  at  the  time 
of  delivery,  and  that  the  contents 
of  fifty-eight  more  were  robbed, 
more  or  less.  There  was  no 
claim  that  there  was  an  inten- 
tional taking  by  the  owners. 
This  offer  was  refused.  HM, 
not  error;  that  the  (juantity  not 
delivered  was  an  insignificant 
portion  of  the  whole  amount,  and 
that  the  parties  must  have  fore- 
seen that  a  small  portion  of  the 
cargo  would,  in  the  nature  of 
things,  be  missing  at  the  end  of 
the  voyage,  and  it  cannot,  there- 
fore, be  held  that  they  intended 
the  freight  should  not  be  earned 
in  such  event.    It  seems,  that  if 


there  had  been  an  intentional 
taking  of  the  missing  fruit,  there 
could  be  no  recovery,  lb. 
Delivery  by  Mp^  to/iat  carutituUB 
under  tpeeial  provisions  in  bill  of 
lading, — Assignment  by  one  to 
whom  part  of  the  merchandise 
covered  by  a  bill  of  lading  has  been 
sold^  effect  of, —  When  passes  no 
rights  against  carrier.  See  Tar* 
bell  V.  Royal  Exch,  Shipping  Co,^ 
190, 

See  Railroads. 

CHARGE. 

1.  Where  several  requests  to  charge 
were  submitted  to  the  court,  some 
of  which  were  charged  as  re- 
quested, some  in  a  modified  form, 
and  others  were  not  charged,  and 
the  court  declined  to  charge  the 
requests  otherwise  than  as 
charged,  and  a  single  general 
exception  was  taken  as  follows : 
"to  the  refusal  to  chaige  as  re- 
quested, and  severally  to  each 
refusal  to  charge,  and  to  the 
charge."  ffeld,  that  such  ex- 
ception presented  no  question  for 
review.     Dodge  v.  Alger^  107. 

Personal  injuries^  damages^  charge 
as  to.  See  Marvin  v.  Manh.  Ry, 
Co.,  627. 

See  Damages,  5,  6 ;  Trial,  8,  9. 

CHARTER-PARTY. 
See  Carriers,  2,  3  ;  Contracts,  6. 

CHATTEL  MORTGAGE. 

1.  Prior  to  a  chattel  mortgage  (by 
the  conditions  of  which  the 
mortgagor  was  to  retain  posses- 
sion until  it  became  due)  becom- 
ing due  by  its  terms,  the  absolute 
title  to  the  mortgaged  property 
may  become  vested  in  the  mort- 
gagee by  the  mortgagor  surren- 
dering possession  to  the  mortga- 
gee; leaving  in  the  mortgagor  a 
naked  equity  of  redemption 
which  is  not  leviable.  Powers  v. 
Blias,  480. 
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2.  But  whether  such  Borrender  wis 
made  before  lery  roaj  be,  and 
under  tbe  evidence  in  this  case 
was  a  question  for  the  jury.     lb. 

S.  In  an  action  for  monej  had  and 
reoeiTed,  brought  bj  a  purchaser 
at  a  sheriff's  sale  of  certain  prop- 
erty subject  to  a  chattel  mort- 
gage (not  due  bj  lis  conditions), 
against  the  assignee  of  the  mort- 

Ege  for  the  amount  alleged  to 
▼e  been  receiTed  by  him  in  ex- 
cess of  the  mortgage  debt,  on  a 
sale  made  by  him  of  the  prop- 
erty,— that  before  the  sale  by  the 
sheriflE^  the  mortgagee  had  trans- 
ferred the  mortgage  to  the  de- 
fendant who  paid  and  satisfied 
the  mortgage,  and  then  sold  the 
property  to  the  wife  of  the  mort- 
gagor, and  that  the  mortgaged 
property  was  not  worth  more 
than  the  mortgage ;  and  that  de- 
fendant had  not  in  fact  received 
any  money  from  the  property, 
calls  for  a  judgment  for  defend- 
ant,    lb. 

4.  That  the  defendant  on  the  trans- 
fer by  him,  expressed  in  the  bill 
of  sale  a  larger  consideration  than 
the  amount  of  the  mortgage,  the 
excess  representing  money  paid 
out  by  him  in  discbarge  of  vari- 
ous claims  against  the  mortgagor, 
one  thereof  being  due  him ;  does 
not  (it  being  undisputed  that  the 
mortgaged  property  was  not 
worth  more  than  the  mortgage) 
establish  that  he  had  received 
any  money  for  plaintiff's  use.  Jb. 

JHght  of  mortgagor  ofter  default — 
Stoddard  v.  Denniton^  2  JSweeney. 
^yfoUoveed,  as  to  action  for  wrong- 
ful dutruetion  of  eguitf.      8ee 
Bnuhr.  Etanty  523. 

When  chattd  mort^foge  deemed 
fraudulent ;  right  of  amgnee  or 
other  trustee  of  estate  of  insolvent 
to  disregard  and  set  aside  in  inter- 
est of  simple  contract  creditors. 
See  Hdngen  y.  Eaehemeister^  582. 

CLAIM  AND  DELIVERY. 

fn  an  action  for  claim  and  delivery, 
the  jury  found   *'a  verdict  for 


plaintiff,  and  assess  the  yalue  of 
the  goods  when  taken  at  the  sum 
of    $3,090.90,  and  the  deprecia- 
tion of  the  goods  since  taken  at 
the  sum  of  $650.50.''    Held^  that 
such    a  verdict  was  correct  in 
form,  and  authorized  the  entry 
of  a  judgment  that  plaintiff  re- 
cover possession  of  all  the  perso- 
nal   property     described  in  the 
complatDt,     and     the     sum     of 
$650.50   damages  for  the  deten- 
tion thereof,  or  in  case  a  return 
and  delivery  thereof   cannot  be 
had,   then  that  plaintiff  recover 
of    the    defendant    the    sum    of 
$3,090.90,  the  value  of  said  prop- 
erty at  the  time  of  the  taking 
thereof.     Soria  v.  Davidson,  52. 

2.  If  there  was  any  doubt  as  to 
whether  the  jury  found  or  meant 
to  find  that  the  quantity  of  goods 
taken  was  as  claimed  by  the 
plaintiff,  the  point  should  have 
been  made  when  the  verdict  was 
received,     lb. 

3.  When  the  verdict  in  claim  and 
delivery  action  awards  to  the 
plaintiff  a  chattel  whidi  had  been 
replevied,  and  which  had  not 
afterward  been  delivered  by  the 
sheriff  to  the  unsuccessful  }Mirty, 

,  or  a  person  not  a  party  to  the 
action,  the  plaintiff  is  entitled  to 
full  costs.  The  limitation  in  tbe 
last  clause  of  subdivision  2  of  § 
3282  does  not  apply  to  such  a 
esse.     Claflin  v.  Davidson,  122. 

4.  Under  the  facts  above  stated 
the  value  of  the  chattel  is  not 
required  to  be  fixed  by  the  ver- 
dict   A 
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COMMISSION   MERCHANT. 
See  Sale. 


COMMISSION  TO  TAKE  TESTI- 
MONY. 

CommiBiion  improperly  executed^ 
objection  to,  waived  by  not  moving 
to  iuppresM  it  before  trial.  See 
Hangen  v.  Haehemeitter,  532. 

COMMON  CARRIERS. 


See  Carriebs. 


CONDITIONS. 


CoTidition  precedent^  how  pleaded 
under  §  638,  Code,  See  Lee  Sue- 
eesieurSy   dte,  v.  Freedman^  618. 

See  Pleading,  4. 


CONSIDERATION. 

Entire  failure  of  eoneideration  upon 
whitSi  money  ie  furniefted  by  one 
to  another,  effect  of.  See  CiUUr 
V.  Am.  Exch.  NaVl  B%  163. 

See  Bills,  Notes  and  Checks,  2; 
Mortgage,  1,  10. 

CONSIGNMENT. 
See  Sale. 

CONSTRUCTION. 

*  *  True  delivery  of  cargo  "  in  charter- 
party.  See  Hoberti  v.  Soeieta 
Anonima,  424. 

Description  in  deed.  See  Dansiger 
y.  Boyd,  898. 

Code  Civ.  Pro.  §  872.  See  Levey 
J.  N.  T.  Centr.  JR.  R.    Co.,  268. 

Construction  of  Georgia  statute  by  a 
superior  court  judge  of  that  stais^ 
effect  of  on  trial  here —  Construc- 
tion of  §  1747  of  Georgia  Code, 
irrespective  of  a  decision  thereon 
by  the  courts  of  that  state.  See 
Campbell  y.  Campbell,  299. 

Agreement  and  deed  executed  simul- 
taneously— clause  in  recital.  See 
Ludington  y.  Law,  374. 

Agreement  *^to  pay^^  dd>t  of  an* 
other.  See  Sinsheimer  v.  2'obias, 
508. 

' '  A  rrdngement  of  claim.  ^  See  Les 
Successeurs,  dtc,  v.  Freedman, 
518. 

See  Contracts,  1,  6,  6,  8  ;  Guar- 
anty; Insurance  CFire);  Insur- 
ance (Marine),  10,11;  Statutes; 
Undertaking. 

CONTRACTS. 

1.  An  agreement  for  the  manufac- 
ture and  delivery  of  certain 
costumes  to  be  ordered,  provided 
that  payment  therefor  should  be 
made  on  completion  of  the  order 
and  the  bill  being  signed  by  a 
designated  person,  to  whom  the 
articles  were  to  be  delivered,  as 
correct  The  designated  person 
wrote  on  the  margin  of  the  bill 
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on  one  line  '*Namber  of  dresses 
received,"  and  on  the  line  below, 
the  word  *'  correct,"  and  placed 
his  initials  thereon  before  the 
words  as  written.  It  was  in  evi- 
dence that  on  the  presentation  of 
the  bill  defendant  made  no  objec- 
tion to  it,  but  promised  to  pay 
it  The  trial  judge,  on  motion 
of  defendant,  directed  a  verdict 
for  defendant  on  the  ground  that 
the  certificate  was  not  in  compli- 
ance with  the  agreement,  and 
denied  plain tilTs  request  to  go  to 
the  jury  on  the  question.  Plaint- 
tiffs*  exceptions  to  these  rulings 
were  ordered  to  be  heard  at 
general  term.  Held,  (1)  That  the 
certificate  was  in  compliance  with 
the  agreement ;  that  it  appeared 
to  be  meant  by  the  words  **  Num- 
ber of  dresses  received  '*  that  the 
order  had  been  completed,  and 
by  the  word  "  correct,"  that  the 
bill  was  correct  and  in  the  form 
required.  (2.)  That  the  promise 
to  pay  was  evidence  of  a  waiver 
of  strict  compliance,  if  there  had 
not  been  such  in  fact,  or  would 
be  an  estoppel  in  plaintiffs'  favor 
if  it  should  appear  that,  if  de- 
fendant had  informed  plaintiffs 
that  he  required  a  different  form 
of  certificate,  the  plaintiffs  could 
have  procured  it  Dazian  v. 
JJaines^  116. 
2.  Defendant,  a  dealer  in  caiTia^re 
cloths  in  this  city,  sent  to  the 
plaintiffs,  who  were  manufac- 
turers of  cloths  in  England,  a 
written  order  for  fourteen  pieces 
of  goods  of  thirty  to  forty  yards 
in  a  piece.  Plaintiffs  sent  thir- 
teen pieces,  of  which  twelve  con- 
tained ov3r  fifty  yards  each,  and 
one  contained  thirty-nine  and  one 
half  yards,  in  all  one  hundred 
and  eighteen  and  three-quarter 
yards  more  than  the  greatest 
number  which  defendant  had 
ordered  in  fourteen  pieces. 
Plaintiffs  sent  the  invoice  and  bill 
of  lading  to  their  agent  in  New 
York,  with  instructions  to  pre- 
sent them  to  defendant,  and  in- 
sure performance  of  his  agreement 


to  pay  cash  on  receipt  of  ioToioe. 
After  the  goods  were  taken  from 
the  vessel,  and  while  upon  the 
dock,  and  before  the  invoice  and 
bill  of  lading  were  presented  to 
defendant,  the  goods   were  de- 
stroyed by  fire.     In  an  action  to 
recover  the  purchase-price  of  the 
goods  the  complaint  was  dismis- 
sed.  Beld,  that  the  uismissal  was 
correct;    that    defendant  had  a 
right  to  stand  upon  his  order  as 
given,    and    in    sending    pieces 
which  did  not  comply  with  the 
order,  without  defendant's  assent 
to    the    change,   plaintiffs    sent 
them  of  their  own  nsk.    Winter- 
hotham  V.  Paine,  186. 
8.  Where  the  person  executing  the 
contract  for  the  sale  of  real  estate 
as  vendor,  is  the  one  in  whom  the 
legal  title  is  vested,  the  facts  that 
the  property  was  purchased  with 
the  money  of  another,  that  that 
other  person  collected  the  rents, 
received  the  money  paid  on  the 
contract  and  was  the  real  prin- 
cipal in  the  transaction,  and  that 
the  party  signing  the  contract  as 
vendor  held  it  only  as  agent  of 
that  other,  do   not  warrant  the 
reformation  of  the  contract,  by 
substituting  such  other  person  in 
the  contract  as  the  vendor.  Clarh 
V.  Blumenthal^  211. 

4.  One  not  a  ptirty  to  such  contract 
cannot  be  held  liable  on  it,  al- 
though he  was  m  fact  the  prin- 
cipal of  the  party  executing  it, 
and  the  ])arty  executing  it  was  in 
fact  his  agent,  where,  on  the  face 
of  the  contract  the  party  execot- 
ing  it  so  executed  it  on  his  own 
behalf.  Tlie  case  at  bar  is  con- 
trolled by  this  principle,  notwith- 
standing the  facts  above  set  forth. 
lb, 

5.  Where  one  of  the  parties  to  a 
contract — e,  g.,  a  chart«r-party 
—executed  a  subsequent  one,  and 
sent  it  to  the  other  party  with  a 
letter  that  he  executed  it  **the 
former  being  canceled,"  to  which 
that  other  replied  in  effect  that 
the  former  contract  was  not  can- 
celed; whereupon  he  who  sent 
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the  subsequent  one,  replied  by 
telegram,  in  substance,  that  for- 
mer contract,  ^*was  canceled,  or 
T  would  not  have  signed  another. 
Do  you  confirm  charter  upon  copy 
sent  you  or  not  ?*'  To  which  this 
reply  came  by  telegram:  "We 
accept  charter  as  per  copies  sent 
us,"  and  subsequently  one  by 
letter  confirming  the  copies  sent, 
— Held^  that  the  party  sending 
the  copies  of  the  subsequent 
charter,  first  made  the  cancella- 
tion of  the  former  one  a  condition 
of.  being  bound  by  a  subsequent 
one ;  which  condition  was  accepted 
by  the  other;  the  legal  effect  of 
which  was  to  discharge  all  parties 
thereto  from  all  liabilities  and 
obligations  thereunder.  Porteoua 
V.  Williams,  243. 
6.  Upon  the  assignment  of  a  con- 
tract upon  the  performance  of 
which  the  assignor  would  be  en- 
titled to  receive  a  large  sum  of 
money,  the  assignee,  a  lawyer, 
made  an  agreement  with  the  as- 
signor, whereby  the  assignee  was 
to  be  paid  **  a  fee  of  $3,500  in 
full  payment  and  satisfaction  for 
his  services  in  all  matters  and 
questions  which  have  arisen  or 
may  arise  in  relation  to  said  con- 
tract." After  performance  of  this 
contract,  as  claimed  by  the  par- 
tics  to  the  action,  an  action  was 
necessary  to  be  brought  to  re- 
cover the  money  payable  under 
it.  The  assignee  in  his  capacity 
as  a  lawyer,  conducted  the  suit 
for  the  plaintiff.  The  litigation 
was  long  and  laborious,  but  was 
finally  successful,  and  the  defend- 
ant here  (such  assignee),  received 
a  large  sum  of  money.  After 
that  litigation  had  been  in  pro- 
gress a  length  of  time,  the  plaint- 
iff here  wrote  to  the  defendant 
here,  to  the  effect  that  a  certain 
,  specified  sura  was  to  be  by  him 
(such  defendant)  retained,  out  of 
any  Judgment  that  might  be  re- 
covered in  that  action,  "together 
/with  the  sum  of  $10,000  counsel 
fee."  The  question  involved  in 
.this  action  is,  whether  the  de- 


fendant is  entitled  to  retain  the 
two  sums  of  $3,500,  and  $10,000; 
upon  this,  the  plaintiff  under  the 
whole  evidence  asked  to  go  to  the 
jury  as  a  question  of  fact,  which 
request  was  refused  by  the  trial 
judge,  he  holding  as  matter  of 
law  that  defendant  was  entitled 
to  both  services.     A  verdict  for 
defendant  was  directed.     Held, 
error  ;  that  prima  facie  the  serv- 
ices rendered  in  the  action  fell 
within  and  were  covered  by  the 
first  agreement ;  that  it  devolved 
on  the  defendant  to  show  by  cir- 
cumstances outside  of  the  words 
of  that  contract,  so  that  the  jury 
would  not  be  entitled  to  say  to 
the  contrary,  that  such  services 
did  not  fall  within  that  agree- 
ment ;  that  he  did  not  so  snow, 
but  on  the  contrary  there  was 
testimony  that  would  have  sup- 
ported   a   verdict    for    plainti£ 
Noanan  v.  JStrahany  419. 

7.  Where  there  is  no  mistake  as  to 
the  actual  words  of  a  written  in- 
strument, and  the  party  to  whom 
it  is  given  parts  with  value  on  the 
faith  of  its  true  legal  construc- 
tion, in  conformity  with  its  pro- 
vision, the  legal  requirement  that 
the  minds  of  the  parties  to  a  con- 
tract must  meet,  is  satisfied.  Mc- 
Creery  v.  Duncan^  448. 

8.  A  contract  for  the  letting  of  a 
theater  for  three  weeks,  provided 
that  the  lessee  should  pay  to  the 
lessor  on  the  execution  thereof, 
the  sum  of  $1,000,  to  be  applied 
to  the  payment  of  the  rent  for  the 
last  week,  but  in  case  of  the  fail- 
ure of  the  lessee  to  fully  perform 
any  of  the  conditions  or  the  agree- 
ment, said  sum  was  not  to  be  ap- 
plied towards  the  payment  of  any 
rent,  but  was  to  be  forfeited  to 
the  lessor  for  his  own  use  and 
benefit,  and  taken  and  considered 
as  liquidated  damages  paid  by 
the  lessee  to  the  lessor.  The  only 
condition  on  the  part  of  the  lessee 
stipulated  for  by  the  lease,  was 
the  payment  of  a  stipulated  week- 
ly rent  At  the  expiration  of  the 
first  week,  which  was  paid  for, 
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the  leane  ceased  to  nse  the  thea- 
ter end  peid  no  more  rent  Hdd^ 
that  the  $1,000  peid  oo  the  exe- 
CQtioQ  of  the  cootnct,  is  to  be 
legerded  as  liqoidtted  damages, 
ai^  as  oorering  all  cUims  against 
the  lessee  by  reason  of  the  breadi 
of  the  contnct«  indading  breach 
of  the  coTcnant  to  paj  reoL  Per- 
wea  T.  Sioot,  501. 

9.  Tike  contract  not  being  ambign- 
oos.  severe  or  inequitable,  parol 
eridenoe  of  the  intent  of  the  par- 
tics;  as  to  the  clause  relating  to 
the  pajment  of  $1,000  was  inad- 
missibleL    Ih. 

10.  StwdU^  a  bond  is  one  of  those 
instruments  to  whidi  the  general 
nde  that  onljr  the  part j  niuued  in 
and  who  executes  a  sealed  instru- 
ment can  be  hdd  liable  thereon, 
applies.     Smith  t.  Cornell,  234. 

IL  As  a  bond  is  required  to  be  un- 
der seal,  which  is  an  essential 
characteristiCf  the  fact  that  the 
obligor,  might  have,  by  an  in- 
strument not  under  seal,  made  a 
Talid  contract  to  pay  the  sum 
mentioned  in  its  condition  does 
not  bring  it  within  the  exception 
to  the  general  rule,  which  excep- 
tion covets  only  those  sealed  in- 
struments which  are  not  required 
to  be  under  seal  to  give  them  the 
force  and  operation  which  their 
motive  and  cluuacter  called  for. 
Per  Ingrahax,  J.     7& 

Bill  of  lad  in  ff-— delivery  bjf  Mp, 
wthoi  eotutitutee  under  tpeeialpro- 
tisioru.  Tarbell  v.  RoffdL  SxcK 
Shipping  Co.^  100. 

Alignment  bytendor  of  property,  of 
chiinu  arieing  after  eale,  againU 
th  ird  per$ona,in  reepeet  of  the  prop- 
erty $oldy  effect  of.  AMign- 
ment  by  one  to  whom  part  of 
the  merchandise  eorered  by  a  bill  of 
lading  hae  been  $oid^  effect  of,   lb. 

Future  damages  f(fr  breach  of  eon-- 
tract — Sebate  of  interest — Deduc- 
tion for  plaintiffs  time  and  labor 
— aUowanee  for  uncertainty  of 
profits.  See  OoodseU  v.  Western 
Dh.  TeL  Co.,  46. 

Policy  of  insurance— construction  of 
printed  policy^   how   affedUd   by 


written  indorsement  thereon.  See 
Krateenstein  y.  Westn.  Assur.  Co. 
505. 

Contract  for  sale  of  lease^  implied 
covenant  as  to  title.  See  Bayliss 
Y.  Stimson^  225. 

Agreement  and  deed  construed  to- 
gether— Agreement  contained  in 
recital  of  full  effect.  SteLuding- 
ton  Y.  Xat0,  874. 

Copartnersh^ — agreement  of  one 
partner  to  pay  firm  debts  ;  action 
by  outgoing  partner  for  breaA — 
daesages.  See  Sinsheimer  y.  To- 
bias, 508. 

Telegraph  company — implied  eon- 
tract  as  to  message.  See  MUliken 
T.  Westn.  Un.  TeL  Co.,  111. 

Sale  and  delivery  of  goods  upon  agree- 
vsent  by  vendee  to  sdl  same  with 
vendor's  approval,  and  pay  pro- 
ceeds ratably  among  creditor's  ven- 
dor.    See  Comley  ▼.  Datum,  516. 

See  Carriers  ;  Gdarahtt. 

CONVERSION. 

Evidence  of  value  in  actions  for  con- 
version— damage  to  business — Um 
of  profits.  See  Ilangen  v.  Bioidie- 
meister^  532. 

CONVEYANCE. 
See  Deed;  Fraud; 

CORPORATIONS. 

1.  When  an  indorsement  is  on  be- 
half of  a  corporation,  unless  it  is 
in  a  form  authorized  by  the  cor- 
poration itself,  or  in  the  form 
that  the  conduct  of  the  company 
has  justified  the  belief  that  it  was 
authorized  by  the  corporation, 
the  corporation  will  not  be  liable 
on  the  indorsement  NaiL  Park 
Bk.  V.  Oerman  Am.  Warehousing 
Jbc  Co.,  367. 

2.  When  a  corporation  has  in  many 
instances  of  aiscounts  by  a  party 
of  paper  made  or  indorsed  by  its 
president  on  its  behalf  in  a  cer- 
tain manner,  recognized  that  the 
president  was  its  competent  agent 
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to  sign  its  name  in  that  manner, 
it  is  estopped  from  taking  against 
a  holder  for  value,  the  position 
that  the  president  had  not  the 
power  to  sign  the  name  of  the 
company  in  that  manner,  in  sub- 
sequently indorsing  a  note  dis- 
counted by  that  party.  lb. 
8.  When  part  of  the  business  of 
a  corporation  under  its  charter  is 
to  make  advances  on  merchandise 
consigned  to,  or  stored  or  on 
deposit  with  it,  it  has  incidental 
power  to  borrow  money  for  the 
purpose  of  making  its  advances. 
lb. 

4.  When  a  corporation  gives  to  its 
president  general  power  to  trans- 
act its  business,  his  acts  done 
within  the  scope  of  the  general 
powers  of  the  corporation,  al- 
though against  certain  restric- 
tions in  its  charter  and  by-laws 
on  its  powers  and  that  of  its 
president,  will  be  binding  on  it 
in  favor  of  one  dealing  in  its 
securities  without  notice  that 
such  restrictions  have  been  vio- 
lated.    11, 

5.  The  fact  that  the  directors  of  a 
corporation  do  not  know,  and 
have  no  reason  to  think  that  its 
president  is  carrying  on  its  usual 
business,  and  believed  that  it  had 
ceased  doing  its  usual  business, 
will  not  affect  the  right  of  the 
party  who  deals  with  its  presi- 
dent in  that  usual  business  with- 
out notice  of  such  cessation,     lb, 

6.  A  corporation  discounting  paper 
is  not  infected  with  the  knowledge 
which  the  president  of  the  cor- 
poration whose  paper  is  discount- 
ed may  have,  by  reason  of  such 
president  being  a  director  in  the 
discounting  corporation,  when  he 
takes  no  part  in  the  discounting. 
lb. 

7.  The  plaintiff  was  in  possession  of 
certain  premises  claiming  title 
under  a  deed  to  it  made  by  Al- 
fred J.  Frazer,  the  president  of 
the  Seventh  Ward  Bank  in  the 
city  of  New  York,  which  deed 
was  under  the  seal  of  the  corpor- 
ation^ and  executed  and  acknowL 


edged  as  its  act.     Frazer  derived 
his  title  by  virtue  of  his  presi- 
dency,under  a  deed  made  to  Wil- 
liam Halsey,  "President  of  said 
Seventh  Ward  Bank."   The  deed 
was  made  to  Halsey,  and  he  held 
the  property  under  articles  of  as- 
sociation of  the  bank,  by  which 
its  president  was  designated  as 
the  officer  to  whom  conveyances 
should  be  made  of  real  estate  be- 
longing to  it,  to  take,  hold  and 
convey  the  same  on   its  behalf, 
which  articles  pursued  in  this  re- 
spect the  provisions  of  the  act 
tmder  which  the  bank  was  organ- 
ized.    Held,    that    the    Seventh 
Ward  Bank  by  the  conveyance  to 
Halsey,    became     the     equitable 
owner  of  the  property,  and  the 
deed  by  Frazer  was  properly  exe- 
cuted and  acknowledged  to  pass 
that    equitable    title ;    and    the 
plaintiff    holding    the    equitable 
title,  and  being  in  possession  of 
the  property  could  maintain  an 
action  of  trespass  against  persons 
unlawfully  entering  thereon.  Sev- 
enth Ward  Natl  Bh.   v.  El  Ry. 
Co.,  412. 
8.  The  plaintiff  brought  this  action 
to  recover  damages  alleged  to  re- 
sult from  defendant's  acts  in  erec- 
ting, repairing,  and  maintaining 
in  and  on  the  sidewalk,  and  the 
street  upon  which  the  defendant's 
property  abutted,  certain  struc- 
tures, and  running  railway  trains 
thereon,   whereby,   among  other 
things  plaintiff's  light  was  dark- 
ened, free  circulation  of  air,  ven- 
tilation, and  access  from  the  street 
were  obstructed,  and  its  premises 
rendered  damp  and  dark,  and  sub- 
jected   to    loud    noise,    stench, 
smoke,  gas,  etc.  It  appeared  that 
plaintiffitself  rented  and  occupied 
the  premises  after  the  acts  com- 
plained of  up  to  May  1,  1882,  in 
the  same  manner  as  they  had  be- 
fore.   There  was  no  evidence  that 
any  additional  expense  was  caus- 
ed either  in  the  management  or 
carrying  on  of  plaintiff's  business, 
or  in  any  other  way,  nor  was  there 
any  as  to  the  rentid  value  of  the 
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easement  by  itself ;  bat  there  was 
evidence  as  to  the  depreciation  in 
the  rcnlAt  value  of  the  whole  pro- 
perty. The  trial  judge  was  re- 
quested to  charge  that  the  plaint- 
iff was  not  entitled  to  recover 
any  rental  value  prior  to  May  1, 
1882,  which  request  was  refused. 
Held^  error.     2b, 

See  Discovert  ;  EzAMiiTAnoN  be- 
fore TRIAX. 


COSTS. 

1.  Neither  the  attorney  for  a  re- 
ceiver appointed  in  supplementary 
proceedings  in  an  action  brought 
by  him,  nor  the  attorney  for  the 
plaintiff  in  the  action  upon  the 
judgment  on  which  the  supple- 
mentary proceedings  were  insti- 
tuted, represents  the  plaintiff  in 
the  original  action  in  a  proceed- 
ing instituted  to  compel  him  to 
pay  the  costs  of  the  receiver's  ac- 
tion. An  order  com|>eIling  such 
plaintiff  to  pay  said  costs,  made 
on  notice  only  to  either  or  both 
of  such  attorneys  is  an  ez  parte 
order  as  to  such  plaintiff  Henry 
V.  Derby,  125. 

2.  Findings  in  an  action  brought  by 
a  receiver  appointed  in  supple- 
mentary proceedings,  to  the  ef- 
fect that  the  action  was  brought 
at  the  request  of  the  judgment 
creditor,  on  whose  judgment  the 
supplementary  proceedings  were 
instituted,  and  that  he  was  bene- 
ficially interested  in  it,  he  not 
being  a  party  to  the  action,  are 
without  validity  as  to  him.    lb, 

8.  Under  §  8247  of  the  Code,  an 
attorney  cannot  be  charged  with 
costs  as  a  person  beneficially  in- 
terested in  the  action,  where  such 
interest  is  solely  under,  and  by 
virtue  of,  an  agreement  with  the 
plaintiff,  for  the  receipt  of  a  por- 
tion of  the  recovery  as  compensa- 
tion for  services  to  be  rendered. 
Wheaton  v.  Newcornbey  178. 

4.  Said  section  applies  to  a  case 
where  the  judgment  was  recovered 
subsequent     to    its    enactment, 


though  the  action  was  com- 
men^d  theretofore.  The  saving 
clauses  in  L,  1880,  ch.  24d,  §  B, 
and  §  8352  Code,  do  not  take 
such  a  case  out  of  the  statute. 
lb, 

5.  Costs  relate  merely  to  the 
remedy,  and  their  recovery  and 
taxation  are  regulated  solely  by 
the  proviaions  of  the  statute  in 
force  at  the  time  of  the  recovery 
of  a  judgment.     lb, 

6.  Walker  v.  Kussell  (16  H(»b.  91), 
followed  as  to  the  allowance  of 
two  bills  of  costs  where  defenses 
are  different,  though  both  de- 
fendants appear  by  the  same 
attorney.  Zeisler  v.  Steinmtmn^ 
184. 

7.  When  the  verdict  in  a  claim  and 
delivery  action  awards  to  the 
plaintiff  a  chattel  which  had  been 
replevied,  and  which  had  not 
afterward  been  delivered  by  the 
sheriff  to  the  unsuccessful  party, 
or  a  person  not  a  party  to  the  ac- 
tion, the  plaintiff  is  entitled  to 
full  costs.  The  limitation  in  the 
last  clause  of  subdivision  2  of 
§  8228  does  not  apply  to  such  a 
case.  Under  the  facts  above 
sUted  the  value  of  the  chattel  is 
not  required  to  be  fii^  by  the 
verdict  Clajlin  v.  JDctvidioiu 
122. 

ReUUtUion  of  moneyi  eoUected  at 
eoeti — when  ordered  agaimt  re- 
eeher  indvndnaUy,  See  Wrigkt 
V.  Noetrandy  881. 

Seeuriiyfor  eoUs,  amount  ghen  wtZZ 
not  be  inereaeed  except  on  aUega- 
tion  of  faett  ihowing  neeemty 
thertfor — Stenographer's  fee$  on 
reference  not  taxable;  on  etiptdation 
that  each  party  shall  pay  one-half, 
sueeesiful  party  ecmnot  tax  amount 
paid  by  him.  See  Nugent  v. 
Keenan^  530. 

COURTS. 

One  appointed  to  the  office  of  derk 
of  a  district  court  of  the  city  of 
New  York,  on  the  death,  resigna- 
tion or  removal  of  an  incumbent 
thereof,  prior  to  the  expiration  of 
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his  term  of  office,  is  appointed 
for  a  term  of  six  years  from  the 
date  of  the  appointment  Ptopie 
ex  reL  Clarke  y.  Breen^  167. 
Dedtion  of  Georgia  court  tutoeon 
etruetion  of  statute  of  that  staU^ 
when,  held  binding  on  our  courts. 
BemataX  to  U,  8.  court.  See 
Campbell  v.  Campbell,  299. 

COVENANTS. 

See  Landlord  and  Tenant; 
Lease. 

CREDIT. 
See  Letter  or  Credit. 

CREDITOR'S  ACTION. 

An  action  by  a  judgment  creditor 
to  set  aside  conveyances  on  the 
ground  that  they  were  made  to 
hinder,  delay  and  defraud  credi- 
tors, cannot  be  maintained  upon 
proof  merely  that  the  convey- 
ances were  made  without  consid- 
eration, and  while  the  indebted- 
ness to  plaintiff  existed.  Emmer- 
ich V.  H^eran^  98. 

CRIMINAL  LAW. 

Injunction  not  granted  against  ar- 
reetsfor  claimed  tiolcttion  of  law 
forbidding  sale  of  wine  in  the  au- 
ditorium or  lobbies  ofplaees  where 
theatrical,  etc.,  performances  are 
given.  See  Kramer  v.  Bd.  Police, 
492. 

Action  in  equity  will  not  lie  to  deter* 
mine  guilt  or  innocence  of  one  ac- 
cused of  offense  under  criminal 
law.    lb. 

DAMAGES. 

1.  Where,  in  an  action  for  damages 
for  breach  of  a  contract,  there  is  a 
recovery  for  future  profits  antici- 
pated to  be  made,  during  a  num- 
ber of  years  succeeding  the  date 
of  the  recovery,  based  on  the  av- 
erage yearly  ])rofits  made  under 
the  contract  for  the  period  pre- 


ceding its  breach,  there  should  be 
a  rebate  at  six  per  cent,  on  each 
of  such  year's  profits  included  in 
the  recovery  from  the  date  of  the 
recovery,  to  the  time  to  which 
the  profits  for  each  year  are  cal- 
culated. Qoodsell  V.  Westn.  Un. 
Tel.  Co.,  46. 

2.  There  should  also,  in  cases 
where  the  plaintifiTs  time  and  la- 
bor constitute  an  element  in  pro- 
ducing the  profit,  be  a  deduction 
for  the  value  of  such  time  and  la- 
bor, from  the  time  when  he  ceas- 
ed to  act  under  the  contract  up  to 
the  time  to  which  the  calculation 
of  profits  is  carried,  or  by  the 
amount  which  he  could  reason- 
ably be  expected  to  earn  during 
that  time.     lb. 

8.  There  should  also  be  an  allow- 
ance for  uncertainty  in  future 
profits,     lb. 

4.  In  the  case  at  bar,  no  such  re- 
bate of  interest  was  allowed,  no 
such  deduction  was  made,  either 
for  the  value  of  plaintiiS's  time 
and  labor,  or  for  which  he  might 
be  reasonably  expected  to  earn, 
and  the  allowance  for  uncer- 
tainty was  estimated  to  be  no 
more  than  would  equal  certain 
claims  made  by  plaintiff,  which 
claims  were  not  sustained  by  the 
evidence,  so  that,  in  fact,  there 
was  no  deduction  for  such  uncer- 
tainty. Held,  that  for  this  error, 
and  because  on  all  the  evidence 
it  was  not  shown  with  reasonable 
certainty  that  the  loss  of  plaintiff 
for  future  profits  amounted  to  the 
sum  that  he  recovered,  the  judg- 
ment on  the  second  cause  of  ac- 
tion should  be  reversed  and  a  new 
trial  ordered;  and  as  there  was 
no  error  with  respect  to  the  first 
cause  of  action,  judgment  as  to 
that  should  be  affirmed,  and  the 
costs  of  appeal  should  abide  the 
event  of  the  new  trial  ordered. 
lb. 

6.  The  charging  that  the  jury  should 
give  such  sum  as  would  compen- 
sate the  plaintiff  for  the  injury 
and  "put  him  in  such  a  position 
as  he  would  have  been  in  if  he 
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hftd  not  been  injured/*  is  not  er- 
ror.   Lee  T.  Manh,  liy.  Co.^  260. 

6.  A  charge  that  plaintiff  should  re- 
cover cumpcnsation  **  for  his  be- 
ing compelled  to  be  away  from 
his  business  for  the  time  he  says 
he  was  confined  to  his  bed,  al- 
though there  is  no  evidence  that 
he  aas  lost  anything  in  conse- 
quence of  his  absence/^  is  not  er- 
roneous, where  the  court  also  ex- 
pressly charges  the  jury  that  it 
was  not  to  consider  any  injury  to 
the  business  or  for  loss  of  time, 
or  of  services,  and  that  nothing 
was  to  be  allowed  for  loss  of  time. 

lb, 

7.  In  an  action  for  false  imprison- 
ment the  fact  that  plaintiff  has  a 
family  is  material,  as  affecting 
the  kind  and  degree  of  mortifica- 
tion and  inconyenience  caused 
by  the  arrest  Dodge  y.  Alger^ 
107. 

8.  In  such  an  action,  a  witness  for 
plaintiff  was  asked  when  and  how 
he  learned  of  the  arrest,  which 
was  objected  to  as  immaterial 
and  irrelevant.  The  answer  was, 
**  through  the  New  York  papers 
of  July  20  or  21."  Nothing  fur- 
ther was  said  as  to  the  contents 
of  the  publication,  nor  was  any 
claim  for  damages  made  on  ac- 
count of  such  publication  by 
pUintiff  or  alluded  to  in  the 
charge.  Ileld^  that  defendant 
could  not  have  been  injured  hj 
such  evidence,  and  that  its  ad- 
mission was  not  ground  for  a  new 
trial    lb. 

9.  In  an  action  for  false  imprison- 
ment a  verdict  for  $3,000  was 
set  aside  by  the  court  as  excessive, 
and  on  a  second  trial  a  verdict  of 
$2,750  was  rendered.  Held,  that  as 
a  second  jury  had  deliberated  upon 
the  damages,  compensatory  and 
exemplary,  it  would  not  be  prop- 
er to  set  the  verdict  aside  as  ex- 
cessive, in  a  case  concerning  the 
protection  of  the  law  to  the  per- 
sonal rights  of  citizens.     lb, 

10.  On  the  dissolution  of  a  partner- 
ship,  it  was  agreed  that  the 
stock,   and    assets    of    the  firm 


should  become  the  absolute  prop- 
erty of  one  partner,  the  defend- 
ant, who  agreed  to  pay  all  the 
partnership  debts  then  outstand- 
ing. The  defendant  did  not  pay 
said  debts,  and  several  of  the 
partnership  creditors  recovered 
judgments  against  the  members 

»  of  the  firm,  including  the  plaint- 
iff. Meld,  that  in  an  action  for 
breach  of  this  agreement,  plaint- 
iff was  entitled  to  recover  from 
the  defendant  the.  amount  of  the 
judgments,  whether  or  not  the 
plaintiff  had  paid  theno.  Sin»- 
heimer  v.  Tobias,  508. 

When  amount  fixed  by  lease  deemed 
to  be  liquidated  damages  and  not 
a  penalty.     See  Persell  v.  Shook, 
601. 

Damage  to  eaument  by  Elevated  Bail- 
road — Corporation  itself  using 
and  occupying  property,  cannot 
recover  J'or  trespass  more  than^ 
nominal  dama^ts,  ichen  the  sole 
evidence  of  damages  is  €u  to  the 
general  depreciation  of  rental 
value.  1th  Ward  Natl.  Bank  v. 
EL  By.  Co.,  412. 

Libel  in  imputing  uncha^ity  to 
icoman^  what  may  be  shoten  and 
averred  in  mitigation  of  damages. 
See  Preseott  v.  Tousey,  66. 

Elevated  railroads— damage  by  to 
easement  in  street  attached  to  lease- 
hold property — rule  <ju  to  provieion 
in  judgment  permitting  purpose 
of  easement  by  railroad  coa^MuUes. 
See  N.  T.  IfatL  Ex,  Bk.  Y.Metr. 
EL  By.  Co.,  511. 

Personal  injuries,  evidence  as  to 
future  consequences  of,  perman- 
ent and  temporary,  rule  as  td>. — 
Bemoie  and  indirect  consequences 
of  injury,  judge's  charge  as  to, 
ifarvin  v.  Manh.  By.  Co.,  527. 

Conversion — Evidence  of  value — 
Amount  paid  at  auction  sale,  and 
amount  paid  shortly  Itefore  wrong' 
ful  taking,  admissible — Damage  to 
business,  loss  of  profits,  how  shown. 
See  Hangen  v.  Bdchemeister,  593. 

DEED. 
1.  When  there  is  anything  in  the 
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description  which  shows  that  the 
courses  and  distances  are  correct, 
they  will  control,  because  the 
primary  object  in  all  cases  is  to 
arriye  at  the  real  intent  of  the 
parties.  Thus,  when  it  is  appar- 
ent on  the  face  or  the  deed  that 
the  intention  was  to  convey  a 
specific  quantity  of  land,  if  the 
courses  and  distances  would  in- 
clude that  precise  *  quantity,  but 
the  description  by  fixed  measure- 
ment would  embrace  more  or  less, 
it  is  clear  that  that  the  former 
should  be  followed.  Damiger  v. 
Boyd,  898. 
2.  Where  a  policy  of  fire  insurance 
contains  a  clause  avoiding  the 
policy  in  case  of  a  sale,  transfer, 
or  change  in  title  or  possession, 
by  voluntary  conveyance  without 
consent,  a  deed  absolute  in  form, 
although  intended  and  given  as  a 
security  for  a  debt,  whether  such 
intention  is  evidenced  by  a  writ- 
ten defeasance,  dehors  the  deed, 
or  by  an  oral  arrangement  in  the 
nature  of  a  defeasance  accompany- 
ing the  conveyance,  constitutes  a 
transfer  or  change  in  title  by  vol- 
untary conveyance  within  the 
clause  and  avoids  the  policy. 
Barry  v.  Eamhurg-Bremen  F. 
Im,  Co,,  249. 

See   GoRPOBATioN,   7;    Creditor's 

Action. 


DEFINITIONS. 

**  SeHdence,^^  ^^  Non-rendencs^^  and 
**  Domieile.^^  See  Weitkamp  v. 
Loehr,  79. 

**  True  delivery  ofcargo,^^  See  Bob- 
ertson  v.  Soe.  Anonima,  424. 

DELIVERY. 

Delivery  by  ship,  what  constitutes 
under  special  provisions  in  hill  of 
lading.  See  Tarbell  v.  Boyal 
Esuh.  Shipping  Co.,  190. 

See  Bills,  Notes  and  Checks,  2  ; 
Carriers,  2,  8;   Evidence,  4-6. 

Vol.  XXI.— 86 


DEMURRER. 
See  Appeal,  4  ;  Pleadino. 

DEPOSITIONS. 
See  Examination  before  Tbial. 

DESCRIPTION. 
See  Deed  ;  Ejectment,  8. 

DISCOVERY. 

1.  An  order  requiring  an  officer  of 
a  defendant  corporation  to  appear 
and  be  examined  touching  cer- 
tain writings,  and  to  produce 
such  writings,  and  further  requir- 
ing the  corporation  and  such 
officer,  to  wit,  individually  and 
in  his  official  capacity,  to  produce 
and  discover  such  writings,  and 
give  the  plaintiff  an  inspection  or 
copy,  or  permission  to  copy  suchi 
writings,  and  to  deposit  such 
writings  with  the  judge  who 
made  the  order,  by  a  day  therein 
named,  there  to  remain  for  thirty 
days,  is  substantially  an  order  for 
discovery  of  document,  and  must 
be  applied  for  under  section  805, 
upon  petition  and  order  to  show 
cause  as  required  by  that  section. 
T^evey  v.  N.  T.  Centr,,  Ac.  R.R. 
Co.,  263. 

2.  It  does  not  fall  within  subdivis- 
ion 7  of  section  872,  relative  to 
depositions.  The  production  re- 
ferred to  in  that  subdivision  is 
ancillary  to  the  oral  examination 
of  a  person  as  a  witness  generally, 
in  an  action  commenced  or  ex- 
pected to  be  brought.     Ih. 

DISTRICT  COURTS. 
See  Courts. 

DIVORCE. 
See  Marriage  and  Divorce. 

DOMICILE. 
See  Attachment. 
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EASEMENT. 

Damage  to  €a$em£rU  by  Elewxted 
liaUroads — furehoMe  of  etuemeut 

•  by  company.  See  N.  T.  NaVl 
Ex,  Rk  T.  Ma.  EL  Ry  Co., 
511. 

See  COBPORATIOH,  & 


EJECTMENT. 

1.  Where  in  an  action  of  ejectment 
brought  by  a  grantee  in  the  names 
of  his  gnmtors,  some  of  the 
plaintiffs  die  after  the  commence- 
ment of  the  action,  and  before 
trial,  there  is  a  defect  of  parties, 
whidi  defense  may  be  availed  of 
on  the  trial  by  objecting  to  the 
cause  proceeding  without  bring- 
ing in  the  representatiTes  of  the 
deceased  parties.  The  remedy 
for  the  defect  is  not  to  be  found 
in  sections  755-761.  It  is  to 
amend  the  complaint  and  proceed 
de  noto.  Such  amendment  should 
not  be  allowed  nunc  pro  tunc  as 
of  the  day  preceding  the  trial. 
Doherty  t.  Matsell,  73. 

2.  Where,  under  a  deed  given  upon 
a  foreclosure  and  sale,  void  by 
reason  of  the  owner  of  the  equity 
of  redemption  not  being  a  party 
to  the  action,  the  purchaser  or 
his  successors  in  interest  enter 
and  remain  in  possession  with 
the  consent  of  the  owner  of  the 
equity,  ejectment  will  not  lie 
against  such  purchaser  or  his  suc- 
cessors so  in  possession,  until  there 
is  redemption,  or  perhaps  a  ten- 
der of  the  amount  due  on  the 
mortgage,  within  proper  time. 
Lockwood  V.  McBridCy  268. 

S.  Judgment  in  ejectment  is  not 
sustainable  where  by  reason  of 
insufficient  description  of  lands, 
sheriff  will  not  be  able  to  execute 
it,  using  only  executive  functions. 
Andrctcg  v.  Totenshcndj  522. 

ELEVATED  RAILROADS. 
See  Railroads. 


ELEVATORS. 

See  Neolioence,  2.  S. 

EQUITY. 

Contract  under  aeal  Jot  the  $dle  of 
real  estate — reformation  by  substi- 
tution of  one  person  for  another 
as  vendor — liability  of  one  not  a 
party  to  contract.  See  Clark  ▼. 
Blumenthal,  211. 

Corporation  is  equitable  owner  of 
real  estate  hddfor  it  by  officer  an 
der  by-laws  and  charter, — Swck 
equitable  tide  can  be  eonteyed  by 
corporate  deed, — Owner  of  the 
equitable  title  in  possession^  may 
maintain  trapass.  1th  Ward 
NaVl  Rk  V.  EL  Uy,  Go,,  412. 

Void  foreclosure — Purchaser  or  his 
successon  in  possession — efectment 
will  not  lie  against^  wi^out  re- 
demption or  tender  of  amount  of 
mortgetge.  See  Lodswood  v.  Mc- 
Bride,  268. 

Mandatory  injunction  may  go  to 
compel  performance  of  a  duty — 
also  to  abate  continuing  trespase  by 
compelling  remotal  €f  that  whiA 
conetitutes  it. — The  allotcing  pon- 
derous articles,  placed  on  land 
under  a  permission  to  do  so,  to 
remain  there  after  revocation  of 
the  permission  and  demand  far 
remotal,  constitutes  a  continuing 
trespass. — Mandate,  possibility  of 
inability  to  comply  with,  within 
time  required,  as  found  by  find- 
ings^ not, cause  for  retersaL  See 
Wheelock  v.  Noonan,  286. 

An  action  in  equity  wiU  not  lie  to 
determine  the  question  of  the  guilt 
or  innocence  of  one  charged  with 
an  offense  against  the  criminal 
law;  principle  applied  to  action 
to  enjoin  police  from  making  ar- 
rests. See  Kramer  v.  Police  De- 
partment^ 492. 

Action  at  law  ;  breach  of  contract  to 
assign  lease,  equity  doetrvM  as  to 
title  not  af>plieable.  See  Baylies 
V.  Stimson^  225. 

Equitable  lien  in  personal  property, 
when  does  not  raise  a  trusteeship 
in  holder  of  property. — Trustee- 
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9hip  of  receiver  eetuee  on  his  dis- 
charge and  payment  over — E^i- 
taJbU  lien  not  enforceable  after  bona 
fide  sale  of  the  property  in  hostility 
to  it— destruction  of  lien  by  such 
sale — right  of  action  for — Equit- 
able lien  is  property.  See  Bovey 
y.  BlUott,  831. 

Equitable  estoppel  cannot  arise  out 
of  matters  from  existence  of  which 
no  loss  ensftes  ;  nor  for  a  loss  not 
arising  from  an  act  donCy  or  in' 
duced  to  be  done  by  act,  assertion, 
or  silence  of  the  one  sought  to  be 
estopped.  See  Constant  y.  Am. 
Bap.^  dbe.  8oe.j  170. 

8pec(jfic  performance  when  not  de- 
duced— Adverse  possession.  See 
Kip  y.  Hirs\  1. 

Equity  action,  trial  by  jury  error — 
Waiver  of  right  to  atmand  trial 
by  court,  what  not —  Character  of 
action,  how  determined.  Watson 
y.  Manh.  Hy.  Co.,  137. 

ESTOPPEL. 

See  APi>EAL,  8 ;  Contract,  1 ;  Guar- 
anty;    MORTOAGBy  8,  4; 
Partnership,  9. 

EVIDENCE. 

1.  An  adniission  of  a  material  fact 
in  the  answer  is  evidence  against 
defendant  on  said  point.  Dodge 
•y.  Alger,  107. 

2.  In  the  case  at  bar,  one  of  the 
questions  was  as  to  what  author- 
ity was  given  to  one  Card,  who 
made  the  contract  sued  on,  as 
agent  of  defendants.  The  con- 
tract sued  on  was  a  charter-party 
whereby  a  chartered  vessel  was 
to  proceed  to  Charleston  with 
reasonable  dispatch,  subject  to 
any  delay  caused  by  the  perils  of 
the  sea,  and  there  take  on  a  cargo 
of  phosphate  rock,  to  be  shipped 
by  defendants.  Card  testified  to 
a  certain  conversation  with  the 
acting  partner  of  defendant, 
which,  as  testified  to  by  him, 
gave  him  authority  to  make  the 
contract  as  sued  on.  The  acting 
partner  testified  that  in  that  con- 


versation an  April  shipment  only 
was  spoken  of,  and  that  the  con- 
versation had  reference  to  an 
April  shipment  and  that  only. 
Held,  that  evidence,  that  at  the 
time  of  the  conversation,  defend- 
ants had  in  the  course  of  their 
business,  made  a  contract  for  the 
shipment  of  phosphate  rock  in 
bulk,  in  the  month  of  April,  was 
admissible  (By  Sedgwick,  Ch. 
J.).  Porteous  v.  Williams,  242. 
8.  Testimony  as  to  value  of  articles 
given  by  a  witness  whose  knowl- 
edge is  derived  solely  from  the 
bills  therefor,  made  out  by  the 
vendors  of  the  articles  receipted, 
is  incompetent  A  fortiori,  a 
list  of  such  articles,  with  values 
attached,  made  out  by  such  wit- 
ness from  recollection  of  the 
contents  of  such  receipted  bills 
(the  articles  having  been  pur- 
chased abouteleven  years  before), 
the  bills  having  been  destroyed 
and  two  years  having  elapsed 
since  the  witness  saw  them,  is  in- 
admissible either  as  an  extension 
of  the  oral  testimony  of  the  wit- 
ness or  otherwise.  Thomas  v. 
Woodruff,  327. 

4.  In  an  action  on  a  guarantee  of 
the  payment  of  a  certain  amount, 
viz.,  $850,  of  a  third  party's  bill 

'  for  costumes,  on  condition  of  de- 
livery of  the  full  bill  on  receipt 
of  the  guarantee,  the  court  held 
as  follows  : — Conversations  be- 
tween the  third  party  and  the 
vendor  in  the  jabsence  of  the  guar- 
antor, are  competent  to  prove  a 
verbal  direction  as  to  the  place 
where  delivery  should  be  made. 
McCreery  v.  Duncan,  448. 

5.  The  question  to  a  witness  who 
received  moneys,  kept  the  books, 
made  the  entries,  and  knew  the 
correctness  of  the  amount  credit- 
ed, ^4ell  us  what  the  amounts 
were  and  the  dates,"  calls  only 
for  the  witness'  memory  of  the 
actual  facts.     Ih. 

6.  Circumstantial  evidence,  and,  as 
part  of  it,  the  conduct  of,  and 
payment  by  the  vendee,  is  suffi- 
cient evidence  of  the  delivery,  lb. 
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7.  TmrioQS  trtides  wen  sold  on 
ditferent  datoa,  tlie  costumes  be- 
ing the  last,  and  the  Tendee  did 
not  apply  the  money  paid,  leav- 
ing the  vendor  at  liberty  to  make 
the  application;  it  is  presump- 
tive, therefore,  that  such  applica- 
tion was  not  made  so  as  to  d^troy 
the  benefit  the  vendor  held  m  the 
guarantor's  promise.     P>. 

8.  The  testimony  of  a  witness  that  a 
letter  had  been  mailed  in  the  reg- 
ular way,  is  prima  /aeie  proof 
that  it  was  mailed  properly  ad- 
dressed, and  with  ])ostagc  pre- 
paid.    Schmidt  v.  Sehaftglin,  49& 

9.  In  an  action  to  recover  the  pos- 
session of  certain  goods,  plaintiff 
having  taken  the  position  on  trial, 
that  they  were  consigned  by  him 
to  defendant  for  sale  on  commis- 
sion only,  and  the  defense  being 
that  they  were  sold  outright  by 
plaintiff  to  defendant,  evidence 
of  defendant's  insolvency  at 
the  time  when  he  ordered  the 
l^fiods,  is  admissible  as  tend- 
ing to  furnish,  if  defendant's 
position  be  maintained,  a  ground 
of  recovery  admissible  under 
the  complaint,  and  as  bearing 
on  the  probabilities  as  to  whether 
the  transaction  was  a  consign- 
ment or  a  sale.     lb. 

10.  Where  secondary  evidence  of 
the  contents  of  a  letter  is  offered, 
and  on  objection  being  made, 
proof  of  service  of  a  notice  to 
produce  is  given,  and  the  court 
holding  such  notice  insufficient, 
rejects  the  evidence,  the  party 
offering  the  same,  after  having  had 
the  benefits  of  an  exception,  can- 
not take  the  position  on  appeal, 
for  the  first  time,  that  the  paper 
being  out  of  the  jurisdiction  of 
the  courty  a  notice  to  produce 
was  not  necessary  to  permit  sec- 
ondary evidence  (Per  Sedgwick, 
Ch.  J.).     Ih. 

11.  The  contract  not  being  ambigu- 
ous, severe  or  inequitable,  parol 
evidence  of  the  intent  of  the  par- 
ties, as  to  the  clause  relating  to 
the  payment  of  $t,000  was  inad- 
missible.    FeruU  v.  Sh4»i,  601. 


12.  In  an  action  for  false  Imprison- 
ment the  fact  that  plaintiff  has  a 
family  is  material,  as  affecting 
the  kind  and  degree  of  mortifies- 
tion  caused  by  the  arrest  Dodge 
v.  Al^er,  107. 

13.  In  such  an  action,  a  witness  for 
plaintiff  was  asked  when  and 
how  he  learned  of  the  arrest, 
which  was  objected  to  as  imma- 
terial and  irrelevant.  Hie  an- 
swer was,  **  through  the  New 
York  papers  of  July  20  or  21.^ 
Nothing  further  was  said  as  to 
the  contents  of  the  publication, 
nor  was  any  claim  for  damages 
made  on  account  of  such  publica- 
tion by  plaintiff  or  alluded  to  in 
the  charge.  Hidd^  that  defendant 
could  not  have  been  injured  by 
such  evidence,  and  that  its  ad- 
mission was  not  ground  for  a 
new  trial.     Jb. 

Cimcernon — evidence  of  talue— 
amounU  paid,  e,  g.  at  auction  aoZf, 
§hortfy  be/ore  the  taking,  adnu»- 
tible, — Damage  to  bvsine8$,  loss  of 
pTofiU,  how  shown.  See  MangeH 
V.  Hachemeisier,  532. 

When  testimony  of  deffndanl  om  to 
conversation  of  third  party  with  de- 
ceased, in  which  conversation  de- 
fendant took  no  part,  not  admissi- 
bloMnder  f  829,  Code  Ch,  Pro. 
Bee  Camjiea  v.  Maginn,  514. 

Intereet  in  recovery^  tchen  may  be 
shown  to  afftet  eredihility,  though 
eueh  hUereat  be  adthiU^d,  See 
Goodrich  v.  Oebhardy  520. 

COMinsSlOH  TO  TAK£  TESTIMOXT  : 

See  Inscrancb  (Marine). 

EXAMINATION    BEFORE 
TRIAL. 

1.  In  an  action  brought  against  a 
corporation  to  compel  the  transfer 
to  the  plaintiff  of  stock  represent- 
ed by  a  certificate,  and  the  issue 
of  a  new  certificate  to  him,  an 
affidavit  by  the  treasDrer  of  the 
corporation  that  the  person  in 
whose  name  the  stock  stands,  and 
to  whom  said  certificate  was  is- 
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sued,  had,  before  action  com- 
menced, notified  the  corporation 
that  he  owned  the  stock  and 
plaintifif  had  no  title;  that  the 
circumstances  under  which 
plaintiff  claimed  to  have  obtdined 
said  certificate,  and  the  title  to 
the  stock,  were  peculiarly  within 
the  knowledge  of  the  plaintiff, 
and  not  within  the  knowledge  of 
the  defendant  or  of  the  affiant,aud 
that  in  the  belief  of  the  afiiant, 
an  examination  of  plaintiff  would 
disclose  facts  material  and  nec- 
essary to  enable  defendant  to 
frame  its  answer,  is  sufficient  to 
support  an  order  for  the  exami- 
nation of  plaintiff  before  answer. 
CampbeU  v.  Am,  ZyloniU  Co.y 
131. 

2.  An  order  requiring  an  officer  of 
a  defendant  corporation  to  appear 
and  be  examined  touching  cer- 
tain writings,  and  to  produce  such 
writings,  and  further  requiring 
the  corportion  and  such  officer, 
to  wit,  individually  and  in  his 
official  capacity,  to  produce  and 
discover  such  writings,  and  give 
the  plaintiff  an  inspection  or 
copy,  or  permission  to  copy  such 
writings,  and  to  deposit  such 
writings  with  the  judge  who  made 
the  order,  by  a  day  therein 
named,  there  to  remain  for  thirty 
days,  is  substantially  an  order  for 
discovery  of  document,  and  must 
be  applied  for  under  section  805, 
upon  petition  and  order  to  show 
cause  as  required  by  that  section. 
Levey  v.  2^,  T.  Centr.^  Ac.  R.  R. 
Co,,  203. 

8.  It  does  not  fall  within  subdivis- 
ion 7  of  section  872,  relative  to 
depositions.  The  production  re- 
ferred to  in  that  subdivision  is 
ancillary  to  the  oral  examination 
of  a  person  as  a  witness,  general- 
ly, in  an  action  commenced  or 
expected  to  be  brought    lb. 

EXECUTION. 

Where  there  is  a  chattel  tnortgags, 
mortgagor  to  remain  in  poeeemon 
until  due,  surrender  of  poseeaeion 


^itfore  due  gives  absolute  tUUy  and 
mortgagor  has  no  leviable  interest 
—  Whether  surrender  is  before  levy 
or  not,  may  be  question  of  fact  for 
jury.  See  Potoers  v.  Elias,  480. 
Execution,  when  not  stayed  to  protect 
attorrtey*s  lien.  See  Loaners^  R'k 
Y.  Nostrand,  625. 

EXECUTORS  AND  ADMIN- 
ISTRATORS. 

Right  of  to  disregard  or  set  aside^ 
in  the  interest  of  simple  contract 
creditors  of  the  estate,  a  fraudu- 
lent conveyance  or  mortgage  by  the 
deceased.  See  Hangen  v.  ffaehe- 
meister,  582. 

EXPRESS  COMPANIES. 

See  Carrier. 

FACTORS  AND  BROKERS. 

See  Sale. 

FALSE  IMPRISONMENT. 

1.  A  party  who  directs  a  police 
officer  to  arrest  another  under 
circumstances  not  justifying  an 
arrest,  is  responsible  for  such 
wrongful  arrest  Dodge  v.  Alger, 
107. 

2.  In  an  action  for  false  imprison- 
ment the  fact  that  plaintiff  has  a 
familv  is  material,  as  affecting 
the  kind  and  degree  of  mortifica- 
tion and  inconvenience  caused  by 
the  arrest,     lb. 

8.  In  such  an  action,  a  witness  for 
plaintiff  was  asked  when  and  how 
he  learned  of  the  arrest,  which 
was  objected  to  as  immaterial 
and  irrelevant  The  answer  was 
*' through  the  New  York  papers 
of  July  20  or  21."  Nothing  further 
was  said  as  to  the  contents  of  the 
publication,  nor  was  any  claim 
for  damages  made  on  account  of 
such  publication  by  plaintiff  or 
alluded  to  in  the  charge.  Held, 
that  defendant  could  not  have 
been  injured  by  such  evidence, 
and  that  its  admission  was  not 
ground  for  a  new  trial.    lb. 
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4.  In  an  action  for  false  imprison- 
ment, a  verdict  for  $3,000  was 
set  aside  bjr  the  court  as  exces- 
sive, and  on  a  second  trial  a  ver- 
dict of  $2,750  was  rendered. 
Meld^  that  as  a  second  jury  had 
deliberated  upon  the  damages, 
compensatory  and  exemplary,  it 
would  not  be  proper  to  set  the 
verdict  aside  as  excessive,  in  a 
case  concerning  the  protection  of 
the  law  to  the  personal  rights  of 
citizens.     lb. 

FINDINGS. 

1.  Findings  in  an  action  brought 
by  a  receiver  appointed  in  supple- 
mentary proceediii^  to  the  effect 
that  the  action  was  brought  at 
the  request  of  the  judgment 
creditor,  on  whose  judgment  the 
supplementary  proceedings  were 
instituted,  and  that  he  was  bene- 
ficially interested  in  it,  he  not 
being  a  party  to  the  action,  are 
without  validity  as  to  him.  Henry 
V.  Ikrhy,  126. 

9.  Findings  are  not  necessary  when 
judgment  is  rendered  on  the 
pleadings.  Martin  v.  Smi^ 
277. 

See  Trial,  5. 
FIRE  DEPARTMENT. 

See  RscBivEB,  1,  2. 

FORECLOSURK 
See  Lien  ;  Mechanics*  Lien  ;  Mobt- 

OAOE. 

FRAUD. 

An  action  by  a  judgmeftt  creditor  to 
set  aside  conveyances  on  the 
ground  that  they  were  made  to 
hinder,  delay  and  defraud  credi- 
tors, cannot  be  maintained  upon 
proof  merely  that  the  convey- 
ances were  made  without  consid- 
eration, and  while  the  indebted- 


ness to  plaintiff  existed.  Emme- 
rich  V.  Hefferan,  98. 
£iffht  of  assignee  or  other  trustee  of 
insolrenVs  estate  to  disregard  or 
eet  aside  Jraudv lent  conveyance  or 
mortgage^  in  interest  of  simple 
contract  creditors.  See  Hangen  v. 
JSaehemeisteTf  532. 

FRAUDULENT  CONVEYAN- 
CES. 

See  Fraud. 

FREIGHT. 
See  Carriers. 

GEORGIA,  STATE  OF. 
See  Marriage  and  Divorce. 

GUARANTY. 

Defendant's  testator  duly  guaran- 
teed in  writing  the  payment  of 
a  certain  bond  and  mortgage.  To 
an  action  on  the  guaranty,  the  de- 
fense was  interposed  that  an  ex- 
tension of  time  had  been  granted 
to  the  mortgagor.  There  was  tes- 
timony in  plaintiff^s  behalf,  to  the 
effect  that  a  brother  of  plaintiff 
had  a  convei-sation  with  the  tes- 
tator in  which,  in  answer  to  a 
question,  the  latter  said  he  would 
guarantee  **  for  two  years  longer 
for  these  bonds,'*  and  that  there- 
upon the  extension  of  time  in 
question,  was  granted  for  two 
years.  Held^  insufficient  to  show 
either  a  new  and  valid  contract  of 
guaranty,  or  an  assent  to  the  ex- 
tension of  time  granted  to  the 
mortgagor.  Tuska  y.  JEitner, 
442. 

See  Evidence,  4-7. 

GUARDIAN. 

Qener€U  guardian — When  properly 
made  plaintiff— When  properly 
appointed  by  surrogate,  though  in- 
fant is  non-resident.  See  Afidre»8 
V.  Totonshend^  522. 
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HUSBAND  AND  WIFE. 
See  Marriage  and  Diyobcb. 

INFANTS. 
See  Guardian. 

INJUNCTION. 

1.  Defendant  obtained  permission 
from  plaintiff  to  pile    a    small 
quantity  of  rock  on  certain  va- 
cant lots  of  his,  upon  the  repres- 
entation that  he  desired  it  to  re- 
main there  but  a  short  time  only, 
and  a  promise  that    he    would 
soon  remove  it;  under  this  per- 
mission, he,  in  the  winter  of  1879 
and  1880,  piled  lai'ge  boulders  on 
the  lots,  covering  almost  their  en- 
tire   surface    to    the    height    of 
twenty    or  thirty   feet     In  the 
spring  of  1S80,  plaintiff  revoked 
his  permission  and  required  de- 
fendant to  remove  the  rock.  Since 
that  time  he  has  neglected  and 
refused  to  remove  it,   although 
often  requested  so  to  do.  By  rea- 
son of  the  rock  the  property  was 
unsalable,  and  plaintiff  deprived 
of  its  use  and  enjoyment     Heldy 
1.  That  permitting  the  rock  tore- 
main  after  the  revocation  of  the 
permission  and  the  demand   for 
its  removal  constituted  a  continu- 
ing trespass,  and  as  its  removal 
involved  great  and  peculiar  diffi- 
culties, and  as  the  duty  of  remov- 
al rested  on  the  defendant,  and 
as  it  would  be  extremely  difficult 
to  establish  loss  of  rental  value, 
and  as  plaintiff  had  a  right  to 
have  his  lots  in  a  condition  which 
permitted    use    and    enjoyment 
and  rendered  them  salable,  and 
as  compensation  for  the  continu- 
ing injury  could  be  obtained  at 
law  only    by  successive  actions 
(Uline  V.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  101  K  Y.  98),--a  judgment 
for  a  mandatory  injunction,  com- 
pelling the  removal  of  the  rock, 
was    proper.     The  case    at  bar 
does  not  fall  within  the  princi- 
ples of  the  case  of  Beck  v.  Alli- 


son (56  Hr.  F.  866).    Wheehck  v. 
Noanan,  286. 

2.  The  findings  found  that  unless 
the  rock  was  used  for  paving  El- 
eventh avenue  it  could  not  be  re- 
moved in  less  than  two  years, 
and  that  the  Eleventh  avenue 
was  not  ready  to  be  paved  ;  the 
judgment  was  entered  January 
7,  1886,  and  required  the  rock  to 
he  removed  on  or  before  the  fif- 
teenth of  the  following  March. 
Held^  not  cause  for  reversal,  as 
the  time  might  be  extended.    Jb. 

8.  An  action  in  equity  will  not  lie 
to  determine  the  question  of  the 
guilt  or  innocence  of  one  charged 
with  an  offense  against  the  crim- 
inal law.  Kramer  v..  Police  De- 
partment^  492, 

4.  Therefore,  where  from  the  com- 
plaint in  an  action  for  an  injunc- 
tion, it  appears  that  the  acts 
sought  to  be  restraioed  consisted 
in  the  arrest  by  the  police  depart- 
ment, of  persons  claimed  by  it  to 
be  engaged  in  the  selling  of  wine, 
eta,  in  the  auditorium  or  lobbies 
of  places  where  theatrical,  mins- 
trel, equestrian,  circus,  acrobatic, 
juggling  or  rope  dancing  per- 
formances are  given,  contrary 
to  S  ^^10  o^  chapter  410  Laws 
1882  (the  Consolidation  Act), 
which  makes  such  selling  a 
misdemeanor,  and  its  interference 
with  a  business  claimed  by  it  to 
consist  in  part  of  such  sale,  and 
that  the  injunction  is  asked  for 
on  the  sole  ground  that  the 
plaintiff  violates  no  law,  but  that 
nevertheless  the  police  under 
such  claim  threaten  to  arrest  the 
plaintiff  and  his  employees,  and 
interfere  with  his  business, 
whereby  he  will  sustain  irrepara- 
ble injury  which  cannot  be  esti- 
mated or  ascertained  in  an  action 
of  law, — a  court  of  equity  has  no 
jurisdiction  to  grant  the  injunc- 
tion. A/ortiq;riy  it  has  no  juris- 
diction to  generally  restrain  the 
arrest  by  the  police  for  any 
cause  or  offense  whatever,  of  any 
person  while  engaged  on  the 
premises  of  the  plaintiff  in  the 
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a  deed  abaolute  id 

i^si^k    »^*n*<*d    and 

lor  a  dcbC 

H   cri- 

^soed  br  a  written  defcasaBce, 
«^i'»«  tbe  deed,  or  bj  aa  oral 

^r  c^lz-^ce  ia  tiile  br  TolmiUrT 
<•  cTvrmnne  withia  the  daose* 
^mI   ST-«ds   the  pc4>CT.      Rarrjf 

i4K 


:  I:!  aa  acTx>o  ob  a  poficy  of 
'n.^^-^  =::?QraD(«',  the  pretext  of 
ine  capc^'o.  which  stated  that 
1 "«  Siat  hfti  sfieurg  a  leak  and 
b^  s:.-iu  va$  sr-^r^m  va  eTidenoe 
^  ;«ftrs  V  a  soCK«  of  loas  that  the 
l^/^.-T  pr?T>led  sh'wld  be  serred 
^r*xi  12*  r-rfun^rsL  The  dedara- 
I.-  i>  c^rz^raed  therein  were  not 
si'v^  to  Iw  triML  BtU^  not 
<▼-  i»r>re  on  the  mam  issoes  in 
x:ji  ca>*.  #.  f ..  as  to  the  loss  and 
::5  c^^<«.  I»frmi.%d  t.  Gnmmick 
-**-  •  ■ ,  .■-  — 

i.  A\Vre  th*  p^^^W  exce|ils  fi«a 
tbe  f^nls  i:i<uRd  aeainst  those 
ir-.-viir  fr-.xa  •*Tv<t«nness»  in- 
l:r\r;  derVvts  aad  oOier  nnscar 
wt::..-^?5^'5^''  the  assored  to  re- 
vv^w"  thire'.xx  aaast  show  that 
ibe  Te^-^I  wjL>  wa^orthr  when 
ke^  «:iir  by  cirwt  proof  of  the 


fact,  or  bj  showing  a  cause  ol 
loss  that  would  exclude  an  infer- 
ence of  unseaworthiness.  Jb. 
SL  It  seems,  that  if  the  immediate 
caose  of  loss  be  onseaworthiness 
caosed  bj  a  former  peril,  which 
was  one  of  those  insured  against, 
a  recoTcry  may,  in  such  case,  be 
had.    Jh. 

4.  The  eridence  herein  as  to  cause 
of  loss  and  seaworthiness,  re- 
Tiewed  bj  the  court,  and  held 
not  snlBcit:nt  to  carry  the  case  to 
thejoiT.     Jb. 

5.  Where  a  printed  form  of  policy 
is  used,  proTiding  that  its  general 

I  language  should  be  controlled  by 
indorsements  of  special  risks,  the 
printed  portion  of  the  policy  is 
UKomplete  and  ineffectiTe  as  a 
contract,  until  made  definite  and 

I      certain  by  the  indoisement  which 

'  in  eadi  case  fixes  the  amount  and 
nature  of  the  risk.  KraJtentietn 
T.  ir«ira  Amur.  ^.,  505. 

'  C  Where  the  printed  policy  insured 
agunst  hies  of  goods  **laden  on 
board  Tessels,  rsiboad  or  car- 
riige*"  while  the  written  iadorse- 

!  ment  insured  the  goods  against 
**  risks  of  fire,  and  narigatioii, 
and  transportation,  while  on  ves- 
sels, steamboats,  or  ndlroads,  or 
in  hotda,  and  whUe  in  custody 
of  the  assured  or  his  traTding 
ssksDMu."  Htid,  that  the  word 
**cafriage'^  not  being  found  in 
the  indorsement,  the  losB  of  goods 
while  laden  in  a  carriage  is  not 
one  of  the  risks  insured  against 
Further  A«U,  that  the  phrase 
*^aad  while  in  custody  of  the 
assured  or  his  traveling  sales- 
man,** cannot  be  taken  as  consti- 
tuting a  separate  risk.    76. 

INTEREST. 

A  bond  and  mortgage  was  made  in 
186$,  dated  November  4,  1868, 
to  secure  the  payment  of  $10,000, 
payable  three  yeais  from  date, 
with  interest  at  the  rate  of  seven 
per  cent  per  annum,  payable 
quarteriy: — BeH,  that  interest 
ran  at  seven  per  cent  until  the 
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'      principal  was  paid.       Oenet  ▼. 
ii  warn,  48. 

See  Damages;  Judgment. 

INTERPLEADER. 
See  Parties. 

JUDGE'S  CHARGE. 
See  Charge. 

JUDGMENT. 

The  exTODeous  computation  of  inter- 
est on  the  trial,  does  not  consti- 
tute a  ground  for  setting  aside, 
upon  a  motion  founded  on  affida- 
vits, a  judgment  entered  in  con- 
formity with  the  verdict.  Van 
Dolsen  v.  Abendroihj  85. 

Action  in  this  state  on  judgment  of 
court  of  Georgia  in  action  by  toi/e 
for  proiviion  for  herself  and 
children — pendency  of  action  for 
divorce  in  this  state  a  defense 
under  {  1747  Georgia  Code — con- 
struction of  said  section  by  Georgia 
court,  effect  of  on  trial  here.-  See 
Campbell  v.  CampbeU,  299. 

Judgment  against  one  defendant  in 
favor  of  his  co-defendant,  wlien 
plaintiff  not  aggrieved  by.  See 
Bossier  v.  Putney,  456. 

Interlocutory  judgment  for  account- 
ing, when  granted.  See  Martin 
V.  SmUh,  277. 

See  Mandamus  ;  Trial,  6,  7 ;  Eject- 
ment, 8. 

JURISDICTION. 

See  Marriage    and    Divorce,   5; 
United  States  Court. 

JURY  TRIAL. 
See  Trial. 

LANDLORD  AND  TENANT. 

1.  There  is  no  implied  covenant  on 
the  part  of  the  landlord  that 
premises  let  for  a  private  resi- 


dence, are  fit  for  such  purpose. 
Franklin  v.  Brown,  474. 

2.  Accordingly,  where  plaintiff  let  to 
defendant  premises  to  be  used  by 
the  latter  as  a  dwelling-house,  and 
defendant  is  forced  to  move  there- 
from, before  the  expiration  of  the 
term,  by  reason  of  noxious  gases 
and  odors,  arising  from  adjacent 
premises,  and  of  which  both  par- 
ties were  ignorant  at  the  time  of 
the  letting,  defendant  cannot  set 
up  as  a  counter-claim  the  damages 
caused  thereby,  in  an  action  by 
the  landlord  for  rent.     fb. 

3.  The  rule  is  the  same  though  the 
premises  be  let  furnished,  to  be 
used  as  a  private  residence  only. 
lb. 

LAW  MERCHANT. 
See  Seaman. 

LEASE. 

1.  In  an  action  at  law  by  the  ven- 
dee, to  recover  back  earnest  money 
paid,  and  for  damages,  by  reason 
of  the  breach  of  a  contract  for 
the  assignment  of  a  lease,  in  that 
the  title  offered  was  not  such  as 
he  was  bound  to  accept,  the  doc- 
trine that  obtains  in  equity  as  to 
unmarketable  title  has  no  appli- 
cation. The  plaintiff  in  such  ac- 
tion is  bound  to  show  affirma- 
tively that  the  title  offered  is  not 
good.  Proof  that  if  certain  facts 
exist,  or  that  for  other  reasons 
the  title  is  doubtful,  is  insuffici- 
ent. This  rule  has  not  been 
changed  by  the  Code.  Baylies 
V.  Stimson,  225. 

2.  In  a  contract  for  the  saie  of  a. 
lease  there  is  no  implied  covenant 
that  the  vendor  will  convey  a 
a  marketable  title;  the  covenant 
that  is  implied  is  that  he  will  con- 
vey a  good  title,     lb. 

When  sum  fixed  by  lease  of  theatre, 
in  ease  of  breach  of  covenant,  deem- 
ed liqttidated  damages  and  not  a 
penalty.  See  Pereell  v.  Shook, 
501. 

See  Taxes  and  Assessxent,  1. 
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LETTER  OF  CREDIT. 

1.  A  cre£t  giTen  by  a  letter  advis- 
Ing  the  persoQ  to  whom  it  is 
ftddressed  thmt  his  ftccoiint  is 
credited  with  a  certain  sum 
receiTed  from  parties  therein 
named,  for  the  use  of  a  partj 
therein  designated,  it  appearing 
that  the  addressee  had  not  fur- 
nished the  funds  for  such  credit, 
may  be  withdrawn  before  pay- 
ment made  by  the  addressee  on 
the  paper.  Cutler  y.  Am,  EzdL 
Xat  M.,  163. 

2.  The  request  of  the  party  putting 
the  writer  of  the  letter  in  funds 
for  such  credit,  that  the  money 
to  be  put  to  the  credit  of  the  ad- 
dressee, does  not  make  the  ad- 
dressee, and  not  the  writer,  the 
debtor,  in  the  absence  of  proof 
tending  to  show  that  the  addres- 
see was  bound  to  use  the  credit 
or  to  pay  upon  the  paper.     lb. 

3.  PaymcDts  made  on  the  day  of 
the  writing  of  the  letter  by  the 
writer  on  drafts  of  the  addressee, 
it  appearing  that  there  was  an 
open  account  between  the  two, 
and  that  their  places  of  business 
were  a  long  distance  apart,  are 
inferentiallv,  in  the  absence  of 
explanation,  paid  on  earlier  cred- 
its.    Jb. 

4.  The  letter  of  credit  manifesting 
on  its  face  that  the  sum  specified 
therein,  was  for  the  use  of  the 
party  therein  designated,  created 
a  special  credit  to  be  drawn 
against  specifically ;  and  the  issuer 
of  it  has  no  right  to  use  it,  to 
discharge  an  indebtedness  due 
from  the  addressee  to  him.     lb, 

5.  The  addressee  (the  Leadville 
Bank)  having  failed  before  the 
receipt  by,  or  presentation  to  it,  of 
the  letter  of  advice,  and  having 
therefore  refused  to  pay  to  the 
party  for  whose  use  the  credit 
was  established,  on  his  demand, 
the  parties  (the  plaintiffs)  who 
procured  the  letter  and  furnished 
the  funds  for  the  credit,  presented 
the  letter  to  its  issuer  (the  de- 
fendant), and  demanded  the  re- 


turn of  the  sum  mentioned 
therein ;  it  appeared  that  on  the 
very  day  of  the  issuance  of  the 
letter,  the  Leadville  Bank  drew 
generally  on  the  defendant  to 
an  extent  sufficient,  if  so  applied, 
to  exhaust  this  credit;  it  also 
appeared,  that  the  account  be- 
tween the  two  banks,  beginning 
at  the  date  of  the  issuance  of  tlie 
letter  and  ending  with  the  failure 
of  the  Leadville  Bank,  showed  an 
indebtedness  due  from  defendant 
to  the  Leadville  Bank  of  a  sum 
greater  than  the  amount  men- 
tioned in  the  letter.  Held,  that 
the  consideration  upon  which 
plaintiffs  put  defendant  in  funds 
to  establish  the  credit  had  entirely 
fafled,  and  that  plaintifis  were 
entitled  to  recover  back  from  de- 
fendant the  funds  so  furnished. 
lb. 

LETTERS. 
See  EviDEKCE,  8,  10. 

UBEL  AND  SLANDER 

A  complaint  in  an  action  of  libel 
brought  by  a  woman,  set  forth, 
among  other  things,  the  follow- 
ing words,  as  having  been  written 
and  published  of  and  concerning 
her,  which  were  alleged  therein 
to  be  libelous,  to- wit:  *'Hewas 
instructed  chiefly  to  ascertain  if 
your  character  was  decent"  "He 
had  already  been  written  to,  to 
inquire  if  your  children  were  ille- 
gitimate," **  stigma  of  bastardy." 
The  original  answer  to  that  action 
averred,  among  other  things,  that 
^^  she  had  frequented  and  been  an 
inmate  of  a  house  of  prostitution 
in  the  city  of  New  York;  **  the 
supplemental  answer  averred 
**  that  in  or  about  the  summer  of 
1880,  plaintiff  became  pregnant 
by  a  ])erson  not  her  husband, 
and  hflul  what  is  popularly  called 
a  miscarriage,"  the  time  and  place 
being  specified;  the  bill  of  par- 
ticulars, served  pursuant  to  an 
order  therefor  obtained  by  plaint- 
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iff,  set  forth  "that  the  plaintiff 
was  an  inmate  of  a  house  of  pros- 
titution, known  as  No.  592  Sev- 
enth avenue,  in  the  city  of  New 
York,  in  or  about  the  months  of 
January  and  February,  1881." 
These  matters  were  not  specifi- 
cally pleaded  as  a  justification. 
No  motion  was  niade  to  strike 
them  out  as  impertinent,  imma- 
terial or  irrelevant.  This  action 
was  brought  against  the  defend  - 
ant  m  that  action  and  his  attor- 
ney of  record  who  signed  the 
answer  and  bill  of  particulars, 
for  a  libel  based  on  said  allega- 
tions in  said  answer  and  bill  of 
particulars.  The  defense  was 
privilege.  Held^  1st.  That  the 
said  matters  averred  in  the  ans- 
wer and  bill  of  particulars  were 
pertinent  and  relevant,  and  were 
proper  to  be  pleaded  and  offered 
in  evidence  either  by  way  of  jus- 
tification or  in  mitigation  of 
damages.  2d.  That  although 
not  formally  pleaded  as  a  justifi- 
cation, the  matters  in  question 
may  be  regarded  as  alleged  for 
that  purpose  as  well  as  in  mitiga- 
tion. 3d.  Where  there  is  any 
doubt  as  to  whether  matter  plead- 
ed by  defendant  is  pertinent  and 
materia],  yet  if  the  plaintiff  al- 
lows it  to  remain  in  the  pleading, 
the  benefit  of  the  doubt  should 
be  given  to  the  defendant  in 
determining  his  liability  in  an 
action  of  libel  based  on  such 
matter.     Prescott  v.  ToiLsey^  66. 

See  Bill  of  Pabticulab& 

LICENSE. 

Leading  p<mder<nts  articles  on  land 
after  revocation  of  license  therefor^ 
is  trespass.  See  Wheeloch  v.  Noo- 
nan,  286. 

LIEN. 

1.  One  owning  and  in  possession  of 
personal  property  subject  to  an 
equitable  lieu   therein  is  not  a 


trustee  for  the  lienor.     Eovey  v. 
EUioU,  831. 
2.  The  holder  of  an  equitable  lien 
on  negotiable    personal  property 
cannot  enforce  such  lien,  after  the 

aty  who  owns  the  property  and 
ds  it  subject  to  such  lien,  dis- 
poses of  it,  m  hostility  to  the 
lien,  to  a  bona  fide  purchaser, 
without  a  notice  of  the  lien. 
Such  a  disposition  of  the  property 
desti'oys  the  equitable  lien,  and 
the  only  remedy  remaining  to  the 
lienor  is  an  action  at  law  against 
the  destroyer  for  damages  for 
such  destruction ;  or,  perhaps,  an 
action  in  the  nature  of  an  action 
for  money  had  and  received  for 
the  proceeds  of  his  interest ;  to 
either  of  which  actions  the  six 
years'  limitation  prescribed  by 
subdivision  8  of  section  382  ap- 
plies, the  cause  of  action  accru- 
ing at  the  time  of  such  destruc- 
tion, lb, 
8.  An  equitable  lien  is  property, 
and  an  act  destroying  the  lien  is 
one  lessening  the  estate  of  the 
lienor  therein  and  an  injury  to 
his  property,     lb, 

4.  Under  section  1838  of  the  Con- 
solidation Act,  it  is  essential  that 
the  work  or  materials  for  which  a 
lien  is  claimed,  shall  be  work 
done,  or  materials  furnished  for 
work,  on  lands,  the  title  of  which 
was  in  this  city  at  the  time  of  the 
making  of  the  contract,  under 
which  the  work  was  done  or  the 
materials  furnished.  Bossier  v. 
Putney,  456. 

5.  It  is  essential  that  the  city 
should  have  made  an  appropria- 
tion in  respect  of  the  very  con- 
tract, for  work  or  materials  furn- 
ished under  which  the  lien  is 
claimed,  for  the  performance 
thereof  (Per  Sedgwick,  Ch.  J.). 
Jb. 

6.  When  a  plaintiff  brings  an  action 
to  foreclose  a  statutory  lien  on 
funds  in  the  hands  of  one, 
against  whom  he  has  no  claim 
outside  of  such  a  lien,  against 
that  party  and  one  who  also 
claimed  a  lien  on  the  same  f  und« 
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and  the  complaint  in  his  action  ia 
dismissed  on  the  ground  that  he 
has  no  lien,  he  is  not  aggrieved  hy 
a  judgment  against  the  one  hold- 
the  fund  in  favor  of  his  co-de- 
fendant for  the  amount  of  the 
fund ;  for  if  in  ftct  he  had  a  lien 
such  judgmc  nt  would  not  prevent 
its  being  finally  enforced,    lb. 

Becer$al  of  a  judgment  ditmimng 
the  complaint  in  oh  action  brought 
to  ettabluh  and  enforce  a  lien,  folr 
hnted  hf  a  judgment  e$tabli$hing 
t/,  rffect  of  as  to  cause  of  action 
against  persons  not  parties  to  the 
action^  who,  teith  notice  of  the 
claim  to  the  lien,  purchased  the 
property  on  ichieh  it  ums  and  sold 
it  to  a  purchaser  tn  hot^ility  to  the 
lien^  hetieeen  the  Jlrst  judgment 
and  its  reversoL  See  Money  v. 
ISlliott,  881. 

Lien  of  attorney  on  rudgment  in  ac- 
tion in  vhieh  he  aid  not  appear, 
but  /or  benefit  of  uhieh  judgment 
he  successfully  prosecutes  creditor's 
action.  See  Loaner^  Bk,  t.  Jfos- 
trandy  525. 

See  Mbchanics'  Lien  ;  Hobtgaob. 

LDHTATION  OP  ACTIONS 

Subd,  8,  §  382,  Cods  Civil  Pro., 
applies  to  action  for  destruction  of 
equitable  lien,  by  sale  of  property 
to  bona  fide  purchaser  in  hostility 
to  Hen,   Bee  Eotey  Y.  JCUiott,  3Sl. 

LIS  PENDENa 

In  an  action  to  compel  specific  per- 
formance of  an  agreement  to  con- 
vey real  estate  or  for  the  return 
of  $500  paid  by  plaintiff  on  ac- 
count of  the  purchase  price,  the 
court  at  special  term  adjudged 
that  defendants  were  unable  to 
convey  and  plaintiff  was  not  en- 
titled to  specific  performance,  but 
had  a  lien  on  the  premises  for 
said  $500  and  interest  This 
judgment  the  general  term,  on 
defendant's  appeal,  reversed,  and 
ordered  a  new  trial  as  to  some  of 
the  defendants.     Pending  a  mo- 


tion for  re-argument,  defendant 
moved  that  the  lis  pendens  filed 
in  the  action  be  canceled.  Held^ 
that  as  none  of  the  events  pro- 
vided for  in  section  1674,  Code 
Civ.  Pro.,  had  occurred,  the 
motion  was  properly  denied. 
WUlis  V.  Bellamy,  94. 

See  Mechanics^  Lieh. 


MANDAMUS. 

1.  In  mandamus  proceedings  the 
alternative  writ  answers  to  the 
complaint  in  an  ordinary  action, 
and  the  facts  constituting  the 
grievance  are  to  be  stated  in  the 
manner  in  which  a  cause  of  ac- 
tion is  to  be  stated  in  a  com- 
plaint, and  two  or  more  of  such 
grievances  may  be  joined  as  so 
many  causes  of  action.  The  re- 
turn to  the  writ  fulfills  the  func- 
tions of  an  answer.  People  ex  reL 
Jieftaniel  v.  Order  Jm,  Star,  66. 

2.  All  issues  of  fact  are  raised  by 
the  return,  to  which  the  provis- 
ions of  chapter  six  of  the  Code  as 
to  the  form  and  contents  of  an 
answer  containing  .denials  and  al- 
legations of  new  matter,  except 
those  relating  to  verification  and 
counter-claims,  are  made  applic- 
able, and  which  may  contain  two 
or  more  complete  statements  of 
facts,  assigning  cause  why  the 
mandate  of  the  writ  should  not 
be  obeyed ;  these  complete  state- 
ments are  regarded  as  separate 
defenses,  and  must  be  separately 
stated  and  numbered.    Jb. 

3.  No  counter-claim  can  be  set  up 
in  the  return,  and  there  can  be  no 
reply.     lb. 

4.  Issues  of  law  are  to  be  raised  by 
demurrer  to  the  writ  or  to  the  re- 
tum^-or  to  any  complete  state- 
ment of  facts  contained  in  the 
writ  as  constituting  a  separate 
grievance,  or  to  any  complete 
statement  of  facts  separately  as- 
signed in  the  return  as  cause  for 
disobeyini^  the  command  of  the 
writ    Jb. 

5.  Where  the  demuirer  is  to  one 


INDEX. 


673 


or  more  but  not  all  of  the  com- 
plete statements  of  fact  in  the 
writ  a  return  may  be  made  to 
those  not  demurred  to;  and 
where  the  demurrer  is  to  one  or 
more,  but  not  all  of  the  complete 
statements  of  fact  contained  in 
the  return,  an  issue  of  fact  arises 
with  respect  to  the  remainder  of 
the  return.     Ih. 

6.  Issues  of  fact  are  triable  by  jury, 
unless  a  jury  trial  is  waived,  or  a 
reference  consented  to.  They  are 
to  be  brought  on  for  trial  in  the 
same  manner  in  which  issues  of 
fact  joined  in  any  ordinary  jury 
case  are  usually  brought  on.  It 
is  not  necessary  to  have  issues 
stated  for  trial  on  a  special  mo- 
tion.    Ih. 

7.  The  verdict  is  to  be  given  as  if 
the  action  were  an  action  by  the 
relator  against  the  defendant  for 
a  false  return,  and  the  jury  may 
render  a  general  verdict;  or  may 
be  directed  to  find  specially  up- 
on any  or  all  of  the  issues.    Ih. 

8.  The 'Verdict  must  be  returned  to, 
and  the  final  order  (which  is  to  be 
deemed  a  final  judgment)  must 
be  made  by  the  special  term ;  and 
the  judgment  is  to  be  entered, 
docketed  and  enforced  as  pre- 
scribed by  §  2082.     lb. 

MARRIAGE  AND  DIVORCE. 

1.  The  pendency  in  this  state  of  an 
action  of  divorce  brought  hona 
fide  by  either  husband  or  wife  af- 
ter judgment  in  favor  of  the  wife 
in  a  proceeding  brought  in  a 
Georgia  court  for  a  provision  by 
her  husband  for  her  support  and 
that  of  her  minor  children,  and 
the  making  in  the  action  in  this 
state,  on  the  application  of  the 
wife,  of  an  order  for  temporary 
alimony,  constitute  a  good  de- 
fense to  an  action  brought  in  this 
state  on  such  Georgia  judgment. 
Campbell  v.  Campbell,  299. 

2.  The  judge  of  the  superior  court 
of  Georgia,  on  the  trial  of  the  ac- 
tion brought  in  that  court  under 
§  1747  of  the  Code  of  that  sUte, 


by  the  plaintiff  here -against  the 
defendant  here,  for  a  provision 
for  the  support  of  herself  and  her 
minor  children,  held  and  decid- 
ed in  construing  that  section,  that 
an  action  for  divorce  brought  and 
pending  in  the  state  of  New  York 
came  within  the  provision  of  the 
phrase  *'  action  for  divorce  pend- 
ing'' as  used  in  that  section. 
There  being  no  other  construction 
as  to  the  meaning  of  that  phrase 
by  any  other  courts  of  that  state, 
the  construction  thus  placed  on  it 
is  conclusive  on  the  courts  of  this 
state.     lb. 

8.  Irrespective  of  the  conclusions 
of  the  Georgia  decisions  on  the 
construction  of  §  1 747,  that  con- 
struction commends  itself  to  this 
court,  and  is  coiTect  In  case  of 
proceedings  commenced  under 
that  section,  but  not  ripened  into 
judgment,  the  essential  fact  to 
abate  them  is  the  pendency  bona 
fide  of  an  action  for  divorce  in 
which  alimony  may  be  allowed ; 
the  essential  thing  for  the  sus- 
pension of  the  judgment  is  the 
granting  an  allowance  in  such  an 
action  for  divorce.  In  either  case, 
the  locality  of  the  court  is  unim- 
portant    lb. 

4.  The  defendant  in  this  action 
commenced  an  action  against  the 
plaintiff  herein  for  a  divorce  a 
vinculo  matrimonii.  That  action 
was  commenced  mala  fide ;  the 
defendant  therein  (the  plaintiff 
here)  came  in  and  answered 
therein.  By  her  answer  she  de- 
nied the  allegations  made  against 
her,  and  alleged  acts  of  adultery 
committed  by  the  plaintiff  there- 
in, and  prayed  for  a  judgement  in 
her  favor  of  divorce  a  vinculo 
matrimonii.  On  the  coming  in  of 
that  answer  she  became  in  effect 
a  plaintiff  in  that  action,  and 
since  then  its  pendency  has  been 
in  good  faith.     3 

6.  Jurisdiction  of  Georgia  court  in 
original  action  would  not  be 
affected  by  plaintiffs  false- 
ly alleging  domicile  and  citizen- 
ship in  that  state,   there  being 
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personal    serrice  of    process  on 
husband.     lb. 


MASTER  AND  SERVANT. 
See  Negligence. 

MECHANICS'  LIEN. 

1.  To  an  action  brought  to  foreclose 
a  mortgage,  one  who,  subsequent- 
ly to  the  mortgage  had  filed  a 
notice  of  a  mechanic's  lieu  on  the 
premises,  was  made  a  l)arty  de- 
fendant. At  this  time  ninety 
days  had  not  elapsed  since  the  fil- 
ing of  the  notice.  Before  the 
ninety  days  expired,  the  me- 
chanics* lienor  answered  setting 
up  various  matters  as  defenses. 
After  the  ninety  days  had  expir- 
ed, an  order  referring  the  issues 
was  made.  The  defendant  claim- 
ing the  mechanics'  lien  did  not, 
within  the  ninety  days,  file  a  no- 
tice of  the  pendency  of  an  action 
to  foreclose  his  lien. — Held^  that 
he  had  no  standing  in  court  to 
litigate.  Danziger  v.  Simoruon, 
158, 

2.  The  mortgage  under  foreclosure 
was  a  builder's  loan  mortgage — 
the  builder,  before  the  filing  of 
the  notice  of  lien  conveyed  to  a 
third  person  for  the  benefit  of  the 
mortgagee.  The  notice  of  lien 
was  filed  against  the  builder  and 
the  third  person,  claiming  for  ma- 
terials furnished  under  a  verbal 
contract  with  the  builder.  The 
action  was  brought  by  the  mort- 
gagee, ffeld^  that  if  the  lien  were 
valid  and  of  full  binding  force  it 
could  only  be  for  materials  fur- 
nished under  the  verbal  contract 
with  the  builder,  and  could  only 
attach  to  the  money  due  by  the 
mortgagee  to  the  builder.     Jb. 

3u  Under  section  1838  of  the  Con- 
solidation Act,  it  is  essential  that 
the  work  or  materials  for  which  a 
lien  is  claimed,  shall  be  work 
done,  or  materials  furnished  for 
work,  on  lauds,  the  title  of  which 
was  in  the  city  at  the  time  of  the 
making    of    the  contract,   under 


which  the  work  was  done  or  the 
materials  furnished.  Ba$»Ur  v. 
Putney^  456. 

4.  It  is  essential  that  the  city  should 
have  made  an  appropriation  in  re- 
spect of  the  very  contract,  for 
work  or  materials  furnished  under 
which  the  lien  is  claimed,  for  the 
performance  thereof  (Per  Sedg- 
wick, Ch.  J.).     lb. 

5.  When  a  plaintiff  brings  an  action 
to  foreclose  a  statutory  lien  on 
funds  in  the  hands  of  one,  against 
whom  he  has  no  claim  outside  of 
such  a  lien,  against  that  party  and 
one  who  also  claimed  a  lien  on  the 
same  fund,  and  the  complaint  m 
his  action  is  dismissed  on  the 
ground  that  he  has  no  lien,  he  is 
not  aggi'ieved  by  a  judgment 
against  the  one  holding  the  fund 
in  favor  of  his  co-defendant  for 
the  amount  of  the  fund  ;  for  if 
in  fact  ho  had  a  lien  such  judg- 
ment would  not  prevent  its  being 
finally  enforced,     lb. 

MONEY  HAD  AND  RECEIVED. 

1.  In  an  action  for  money  had  and 
received,  brought  by  a  purchaser 
at  a  sheriffs  sale  of  certain  prop- 
erty subject  to  a  chattel  mortgage 
Tnot  due  by  its  conditions),agaiDst 
the  assignee  of  the  mortgage  for 
the  amount  alleged  to  have  been 
received  by  him  in  excess  of  the 
mortgage  debt,  on  a  sale  made  by 
him  of  the  property ;  that  before 
the  sale  by  the  sheriff,  the  mort- 
gagee had  transferred  the  mort- 
gage to  the  defendant  who  paid 
and  satisfied  the  mortgage,  and 
then  sold  the  property  to  the  wife 
of  the  mortgagor,  and  that  the 
mortgaged  property  was  not  w^orth 
more  than  the  mortgage ;  and  that 
defendant  had  not  in  fact  receiv- 
ed any  money  from  the  property, 
call  for  a  judgment  for  defendant 
Powers  V.  MiaSy  480. 

2.  That  the  defendant  on  the  trans- 
fer by  him,  expressed  in  the  bill 
of  sale  a  larger  consideration  than 
the  amount  of  the  mortgage,  the 
excess  representing  money  paid 


INDEX. 


575 


out  by  him  in  discharge  of  yari- 
ous  claims  against  the  mortgagor, 
one  thereof  being  due  him ;  does 
not  (it  being  undisputed  that  the 
mortgaged  property  was  not 
worth  more  than  the  mortgage) 
establish  that  he  had  received 
any  money  for  plaintifTs  use. 
lb, 

MONUMENTS. 
See  Deeds. 

MORTGAGE. 

1.  The  attorney  for  defendant,  who 
had  been  allowed  by  it  to  retain 
in  his  possession  for  re-invest- 
ment, moneys  paid  to  him  on  the 
payment  and  satisfaction  of 
mortgages  held  by  it,  procured 
third  parties  to  execute  to  it  their 
bonds  secured  by  their  mort- 
gages on  certain  real  estate,  and 
deliver  the  same  to  him;  the 
amount  of  such  bonds  and  mort- 
gages, by  arrangement  between 
the  third  parties  and  the  attorney, 
was  to  be  paid  by  the  attorney 
applying  the  same  to  the  payment 
of  certain  bonds  theretofore  made 
by  them  to  the  plaintiff  secured 
by  their  mortgages  on  the  same 
real  estate,  two  of  which  mort- 
gages were  not  recorded ;  nothing 
was  paid  by  defendant  at  the 
time  of  the  tran?action  or  at  any 
time  afterwards,  nothing  was 
paid  to  any  third  parties,  and 
nothing  was  paid  to  the  plaint- 
iffs, nor  were  the  bonds  and 
mortgages  to  the  plaintiff  ever 
paid  or  satisfied: — Held^  that  as 
against  the  plaintiff,  the  relation 
between  the  defendant  and  its 
attorney  was  that  of  debtor  and 
creditor;  and  that  the  taking  of 
the  bonds  and  mortgages  by 
defendant  for  the  antecedent 
debt  of  its  attorney  did  not  con- 
stitute it  a  mortgage  for  a  valu- 
able consideration  within  the 
meaning  of  the  statute.  Constant 
v.  Am.  Bap.  J  <tc.  Soc,  170. 

2.  The  attorney  for  the  defendant 


was  the  attorney  for  the  plaintiff 
through  whom  the  transaction 
between  the  plaintiff  and  the 
third  parties  above  mentioned, 
and  resulting  in  the  bonds  and 
mortgages  to  the  plaintiff  above 
mentioned  was  had,  and  who  was 
intrusted  with  the  recording  of 
the  mortgages;  but  at  the  time 
of  the  transaction  resulting  in 
the  bonds  and  mortgages  to 
defendant,  a  statement  was  pre- 
imred  by  one  of  the  employers 
of  the  attorney,  under  his 
direction,  for  the  purpose  of 
ascertaining  the  precise  amount 
to  be  credited  to  the  third  parties 
upon  the  basis  that  the  amounts 
of  such  bonds  and  mortgages 
were  to  be  treated  as  loans  from 
defendant  which  showed  the 
amount  due  plamtiffs,  of  which 
statement  defendant's  attorney 
had  personal  knowledge  before 
the  delivery  to  defendant  of  the 
bonds  and  mortgages  made  to  it : 
Ileld^  that  such  notice  to  the  at- 
torney was  notice  to  the  defend- 
ant of  the  existence  of  the  prior 
mortgages  to  plaintiffs,  of  the 
amount  due  them,  and  of  its 
rights  thereto.  Jb, 
8.  Although  the  plaintiff,  at  the  sev- 
eral times  above  referred  to,  was 
a  member  of  the  finance  commit- 
tee, and  chairman  of  the  execu- 
tive board  of  defendant,  and  con- 
ceding that  he  knew  of  the 
attorney's  intention  to  give  de- 
fendant the  mortgages  which 
were  turned  over,  and  that  it  was 
his  duty  to  prevent  the  attorney 
from  acting  as  he  did;  yet  the 
attorney  being  at  the  time  heavily 
embarrassed,  and  shortly  after 
making  an  assignment : — Held, 
that  the  plaintiffs  not  preventing 
the  attorney  from  acting  as  he 
did,  and  permitting  the  defend- 
ant to  receive  the  mortgages, 
would  not  have  equitably  estop- 
ped him  from  enforcing  against 
the  defend^ t  the  mortgages  held 
by  him,  for  it  lost  nothing  by  re- 
ceiving the  mortgages;  its  loss 
was  complete  when  it  satisfied 
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its  prarknis  mortgages  without 
compelling  its  sttorney  io  pay 
OTcr  the  proceeds  to  iL     lb. 

4.  The  defendant  foreclosed  the 
mortgages  made  to  it,  purchased 
at  the  sale,  and  made  a  contract 
to  finish  the  buildings.  All  this 
was  done  when  plaintiff  was  no 
longer  an  officer,  nor  even  a 
member  of  the  defendant,  and 
while  defendant  was,  as  above 
held,  chargeable  in  law  with 
notice  of  plaintiff's  right.  HM, 
that  no  estoppel  arose  in  equity 
out  of  these  matters^  as  against 
the  plaintiff     lb. 

5.  The  holder  of  the  mortgage  prior 
in  record  may  be  made  a  party 
defendant,  and  it  may  be  alleged 
generally,  that  he  has  or  claims 
to  have  some  Hen  or  interest 
upon  the  mortgaged  premises,  or 
some  part  thereof,  which,  if  any, 
is  subsequent  to  the  lien  qf  plaint- 
iff's mortgage.  No  special  alle- 
gations are  necessary.    Jb. 

6.  A  tender,  coupled  with  an  ex- 
press or  implied  demand  for  a 
satisfaction-pieoe  before  the  mon- 
ey would  be  paid  is  insufficient 
to  discharge  the  mortgage  lien. 
Jetcett  V.  Sarle,  849. 

7.  A  tender  to  a  servant  girl  at  the 
mortgagee's  residence,  without 
proof  that  she  was  actually  or 
apparently  authorised  to  receive 
tne  money,  is  insufficient.     3. 

8.  Production  of  the  money,  and 
an  unconditional  offer  to  pay  it 
to  the  mortgagee  or  some  one  au- 
thorized by  him,  thereby  afford- 
ing an  opportunity  of  either  taking 
the  money  or  deliberately  refus- 
ing it,  are  essential  to  constitute 
such  a  tender.     75. 

9.  The  mortgagor,  having  notified 
the  mortgagee  by  letter,  that  he 
desired  to  pay  off  the  mortgage, 
and  appointed  a  time  and  place  for 
such  payment,  received  from  the 
mortgagee  a  letter  in  which  he 
claimed  that  he  was  entitled  to 
ninety  days' notice  of  an  intention 
to  pay;  and  notified  the  mort- 
gagor that  as  he  had  no  immedi- 
ate use  for  the  money,  he  should 


expect  <*tfae  said  notice  to  be 
given  before  the  payment  will  be 
received  and  satisfaction  given.^' 
The  mortgagee  was  not  entitled 
to  ninety   days  notice,  and   the 
mortgage,    at    the  date  of    this 
letter,  was  overdue.     Jffeid^  this 
did    not  constitute   an   absolute 
refusal  to  receive  the  money,  but 
merely  one  to  give  a  satisfactioa- 
]Hece  without  the    notice;    and 
that  as  subsequent  to  thiii  letter, 
a    proposition    had    been   made 
looking  to  the  removal  of  the  ob- 
jection to  the  receiving  the  mon- 
ey, and  the  matter   had  been  left 
in  that  form,  there  was  nothing 
to  show  that  the  defendant  would 
have  refused  the  money  if  uncon- 
ditionally   tendered    to   him    at 
that    time,     and     consequently 
there  was  no  waiver  of  a  tender. 
lb. 
10.  S.  and  W.  entered  into  an  agree- 
ment under  seal,   reciting    that 
whereas  W.  had  bought  a  certain 
house,  Jbc.,  from  8.  for  the  sum 
of  $35,500,  payable  as   follows: 
''  22,000,  by  asiumption  of  a  cer- 
tain mortgi^  now  on  said  prem- 
ises to  L.,  together  with  inter- 
est,'' Acy  the  balance  to  be  other- 
wise paid  as  therein  set  forth. 
On  the  same  day  and  as  part  of 
'the  same  transaction,  S.  at  the 
request  of  W.,  executed  a  deed 
of  the  premises  to  W.'s  wife, 
tubjeet  only  to  the  mortgage  afore- 
said, and  acknowledging  the  re- 
ceipt of  the  consideration  money. 
HeUL,  that    the    agreement   and 
deed  are  to  be  construed  together, 
and  from  them  it  appears  that 
Mrs.  W.,  as  the  appointee  of  W., 
took  title  to  the  premises  subject 
only  to  the  mortgage,  and  without 
personal  liability  for  the  same, 
and  that  as  to  Mrs.  W.,  the  con- 
sideration was  paid ;  that  W.  by 
the  agreement  between  him  and 
8.,  was  liable  as  principal  debtor 
for  any  deficiency  after  foreclos- 
ure; and  that  the  mortgagee  L. 
could  have  the  benefit  of  this 
agreement  in  an  action  brought 
by  him  against  W.   to  recover 
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Bocb  deficiency.  Ihirtker  heldj 
that  the  fact  that  the  agreement 
upon  which  the  liability  of  W.  is 
based,  is  found  only  in  a  recital,  is 
of  no  importance.  LudingUm  v. 
Low,  874. 

11.  One  who  takes  a  conveyance  of 
real  estate  subject  to  a  mortgage 
thereon  made  by  his  grantor  to 
secure  the  grantor^s  bond,  and 
assumes  the  payment  of  the  mort- 
gage, becomes  the  principal  debt- 
or to  the  mortgagee,  and  his 
grantor  becomes  but  a  surety  for 
him.   Knobioeh  v.  ZschweUke,  30 1 . 

12.  If  such  assumer  by  an  arrange- 
ment between  himself  and  ttic 
mortgagee,  discharges  his  per- 
sonal liability  for  the  mortgage 
debt,  his  surety,  the  mortgagor, 
is  also  discharged,     lb. 

13.  If  the  mortgagor  thereafter  on 
a  claim  by  the  mortgagee  made 
against  him  personally  for  the 
mortgage  debt,  pays  a  sum  of 
money  for  the  discharge  or  release 
of  such  claim,  he  cannot  recover 
the  amount  so  paid  by  him,  from 
his  grantee,  although  his  grantee 
failed  to  advise  him  of  the  trans- 
action which  resulted  in  the  dis- 
charge of  the  grantee  from  i)er- 
sonal  liability.     Tb, 

14.  The  facts  that  the  payment 
made  by  the  mortgagor  was  to 
obtain  a  discharge  from  a  defi- 
ciency judgment  entered  against 
him  only,  in  an  action  to  foreclose 
the  mortgage,  to  which  action 
the  mort^gor  and  his  grantee 
were  parties,  by  the  complaint  in 
which  the  usual  deficiency  judg- 
ment was  demanded  against  each 
of  them;  and  that  the  arrange- 
ment between  the  grantee  and 
the  mortgagee,  by  which  the 
grantee  was  discharged  from  per- 
sonal liability  was  made  pending 
the  action,  the  plaintiff  then 
stipulating  to  take  no  deficiency 
judgment  against  the  grantee, 
which  was  carried  out — do  not 
impose  on  the  grantee  any  liabil- 
ity to  repay  to  the  mortgagor  any 
sum  which  he  may  have  paid  to 
procure  a  discharge  from  a  defi- 
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ciency  judgment  rendered  against 
him  in  the  foreclosure  action,  lb, 

15.  The  judgment  in  the  foreclosure 
action  comprised  no  adjudication 
as  between  the  parties  to  this 
action,     lb, 

16.  Where,  under  a  deed  given  upon 
a  foreclosure  and  sale,  void  by 
reason  of  the  owner  of  the  equity 
of  redemption  not  being  a  party 
to  the  action,  the  purchaser  or  his 
successors  in  interest  enter  and 
remain  in  possession  with  the 
consent  of  the  owner  of  the  equity, 
ejectment  will  not  lie  against 
such  purchaser  or  his  successors 
so  in  possession,  until  there  is 
redemption,  or  perhaps  a  tender 
of  the  amount  due  on  the  mort- 
gage, within  proper  time.  Loch* 
wood  V.  McBride,  268. 

Mortgage  fortdonure  —  Mechanic^i 
lieiwr  deferidanU  no  standing  in 
court  if  notice  of  pendency  of  ac- 
tion to  foreclose  lien  not  filed  in 
statutory  time — Builder^s  mort- 
gage— as  to  mechanics'  lien  attach- 
ing only  to  amount  due  on.  See 
Dangiger  v.  Simonson,  158. 

When  possession  of  mortgagee  deemed 
not  to  l)e  in  TiostUity  to  title  of 
mortgagor.    See  Kip  v.  Hirschy  1. 

Receiver  in  mortgage  foreclosure^  lia- 
bility of  as  owner  for  unsafe  walls 
— Fire  Department  See  Wyckoff 
V.  Scofiddy  237. 

See  Chattel  Mqrtoaoe  ;  Guaranty. 


MOTIONS  AND  ORDERS. 

Where  an  order  is  made  under 
whieb  proceedings  might  be  tak- 
en at  once  against  a  person  not  a 
party  to  the  record  or  his  proper- 
ty to  enforce  it.  and  such  order  is 
ex  parte,  as  to  him,  he  has  nn  in- 
terest in  having  it  set  aside  so 
that  proceedings  on  it  might  not 
even  be  begun ;  and  it  is  proper 
for  him  to  move  to  set  it  aside, 
and  the  motion  should  be  grant- 
ed.    Henry  v.  Derby j  125. 

When  judgment  not  set  aside  on  mo- 
tion for  erroneous  computation  of 
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interest.   See  Van  DoUen  v.  Aberi- 

drathy  85. 
Wlun  exact  grcund%  of  motion  for 

dumi$»al   of  complaint  must  fie 

stated  to  tfial  judge.     See  Ifiiu- 

man  v.  Bretter'e  Ice  Co.^  121. 
Order  denying  motion  to  resettle  case 

md  appealable.      See    Klein    v. 

Second  Ave,  H.  IL  Co.,  531. 

See  Affidavit  of    Merits;    New 
Trial. 


NEGLIGENCE. 

1.  Plaintiff  made  a  contract  with 
defendant,  for  a  lump  sum,  to 
trim  certain  stone  work  in  front 
of  a  building  owned  by  the  latter 
agreeing  thereby  to  furnish  the 
scaffold  to  l>e  used  in  the  work. 
Said  scaffold  was  not  furnished 
by  plaintiff,  and  defendant 
offered  to  and  did  allow  him 
to  use  one  bung  by  the  painters 
theretofore  employed  by  defend- 
ant. Plaintiff  while  using  the 
soiffold  so  hung  was  injured 
through  its  fall,  caused  by  the 
giving  way  of  the  cornice  of  the 
building  over  which  the  ropes 
that  supported  the  scaffold  ran, 
the  wood  of  said  cornice  being 
rotten ;  but  there  was  no  testimo- 
ny that  this  defect  was  ap))arent 
Held^  that  the  plaintiff  was  not 
defendant's  servant,  and  it  in  no 
way  appearing  that  plaintiff  was 
inducea  be  defendant  to  omit  to 
examine  the  security  of  the  cor- 
nice,and  itappearing  that  defend- 
ant's act  in  furnishing  the  scaffold 
was  not  intended  as  understood 
to  relieve  plaintiff  of  any  other 
duty  or  care  than  the  furnishing 
of  the  scaffold  as  it  was,  that  the 
complaint  was  properly  dismiss- 
ed.    Matthes  V.  Kerrigan,  431. 

2.  The  owner  of  an  apartment 
house  owes  a  specific  duty  to  the 
inmates  thereof,  to  provide  safe 
arrangements  for  the  use  of  the 
passenger  elevators  therein.  Tou- 
sey,  v.  Roberts,  446. 

8.  Accordingly,  where  plaintiff,  an 
inmate  of  an  apartment  house, 


suffered  injuries  through  the  neg- 
ligence of  a  boy  apparently  in 
charge  of  the  elevator,  it  appear- 
ing that  said  boy  had  theretofore 
been  seen  about  the  house,  and 
also  in  apparent  charge  of  the 
elevator,  though  he  had  cot  been 
employed  by  defendant  (the 
owner)  in  any  capacity, — Held, 
proper  to  leave  it  to  the  jurj-  to 
say  whether  there  was  a  want  of 
reasonable  degree  of  supervision 
of  the  premises  by  the  defcndiict 
which  might  have  prevented  the 
presence  of  the  boy  on  the  occa- 
sion, and  of  his  conduct  which 
caused  the  accident.  lb. 
JDamtigesfor  personal  injuries.  Sec 
Marvin  v.  Manh.  Hy.  Co.,  527. 

See  Railroads;  Sbamrn. 

NEW  TRIAL. 

Northampton  Bank  v.  Kidder^  50 
Super.  Ct.  246,  foliated,  ae  to 
granting  new  trial  on  ground 
of  newly  discovered  evidence. 
See  Emmerich  v.  Ilefferan,  98. 

When  party  waives  his  right  to 
claim  on  motion  for  new  trial,  that 
the  facta  are  not  sufficient  to  sustain 
the  verdict.  See  Goodrich  v.  Geb- 
hardty  520. 

NEW  YORK  CITY. 

See  Courts;  Lieks,  4-6;  Receivf.r, 
1,  2;  Taxes  and  Assessments. 

NON-RESIDENCE. 
See  Attacbment. 

NOTICE. 
Corporation,  6;  Mortoaob,  8. 

NOTICE  OF  TRIAL. 
See  Trial,  3. 

OBJECTIONS  AND  EXCEP- 
TIONS. 

See  Trial.    . 
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OFFICERS. 
See  Corporations  ;  Courts. 

PARTIES. 

Where  an  action  is  based  on  actH 
alleged  to  have  been  done  by  the 
defendant  'wrongfully  as  to  the 
plaintiff,  and  in  violation  of  his 
rights  and  the  defendant's  duty 
to  him,  his  rights  prior  to  such 
acts  being  unquestioned,  persons 
who  claim,  or  may  claim  against 
the  defendant  a  liability  arising 
out  of  such  acts  are  not  necessary 
parties ;  nor  is  it  error  to  refuse 
to  postpone  the  trial  of  such 
action  until  after  the  defendant 
can  procure  a  determination  of 
his  liability  to  such  other  parties 
in  an  action  brought  by  him  in 
the  nature  of  an  action  for  an 
interpleader  against  the  plaintiff 
and  such  other  parties.  Day  v. 
Am,  TeL  Co,^  218. 

See  Bond  ;  Contracts,  8,  4 ;  Costs, 
1,   2;    Ejectment,    1;     Mort- 
gage, 5 ;  Motions  and  Or- 
ders ;  Partnersqip,  6 ; 
Guardian. 

PARTNERSHIP. 

1.  Thj^actual  recording  of  the  cer- 
tificate required  to  be  made  and 
signed  by  section  4,  title  1,  chap- 
ter 4,  part  2  of  the  Revised  Stat- 
utes, is  essential  to  formation  of 
limited  partnership.  Until  such 
recording,  no  limited  partnership 
is  created.  Prest.  <te,  Manhatr 
tan  Co.  V.  Laimbeer,  22. 

2.  On  October  1,  18S3,  defendant 
Laimbeer  was  one  of  the  three 
members  of,  and  the  special  paii- 
ner  ip,  the  firm  of  *' Phillips  Sa 
Co.,"  to  which  firm  he  had  there- 
tofore actually  paid  in  as  special 
capital  the  sum  of  $20,000.  On 
that  day  said  firm  was  dissolved 
by  consent,  and  it  was  agreed 
that  a  new  firm  under  the  name 
of  »'  William  I.  Phillips,*'  should 
be  formed  by  said  Phillips,  one 


of  the  members  of  the  old  firm,  as 
general  partner,  and  defendant 
Laimbeer  as  special  partner,  the 
latter  to  contribute  as  his  capital 
$20,000.  Thereupon,  Phillips 
drew  a  check  in  behalf  of  the  old 
firm  for  $20,000,  and  delivered 
the  same  to  defendant  Liaimbeer 
in  repayment  of  the  special  capi- 
tal contributed  by  him  to  said  old 
firm,  which  check  defendant 
Laimbeer  deposited  in  his  bunk, 
making  his  balance  there  about 
$85,000.  On  the  day  previous,  he 
had  arranged  with  said  bank  to 
obtain  $20,000  in  bills,  which, 
on  October  1,  he  drew  out  on  his 
check,  and  paid  in  cash  to  said 
Phillips  as  his  special  capital  in 
the  new  firm,  which  money  was 
deposited  in  bank  to  said  new 
firm's  credit.  Thereupon  and 
upon  the  same  day  Phillips  drew 
a  check  in  the  name  of  the  new 
firm,  to  the  order  of  the  old 
firm  for  $20,000,  which  was  de- 
posited in  bank  to  the  old 
firm's  credit.  This  check  was 
given  without  any  valid  consider- 
ation to  the  new  firm,  and,  from 
all  that  appears,  exhausted  its 
money  on  that  day.  There  was 
no  evidence  that  defendant  Laim- 
beer was  aware  of  the  drawing  of 
said  last  named  check  by  Phil- 
lips, or  that  he  in  any  way  assent- 
ed to  or  connived  at  it  JTeld^  in 
an  action  by  a  firm  creditor,  in 
which  it  was  sought  to  charge 
Laimbeer  as  a  general  partner, 
that  a  verdict  in  Laimbeer  s  favor 
was  properly  directed.  Manhat- 
Co.  V.  Phillips,  84. 
3.  It  was  conceded  by  plaintiffs 
that,  on  the  whole  of  Laimbeer's 
testimony,  the  jury  had  the  right 
to  find  in  his  favor  on  the  issue 
as  to  the  good  faith  of  his  pay- 
ment to  the  new  firm,  but  they 
contended  that  as  he  was  an  in- 
terested person,  the  jury  were 
not  bound  to  accept  his  memory, 
and  the  case  should  have  been 
submitted  to  them.  Held,  that 
this  contention  was  without 
weight,  since   Laimbeer's  testi- 
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mony  was  not  opposed  by  thmt  of 
others  oot  liable  to  be  impugned 
on  the  Hune  or  any  other  account 
lb. 

4.  The  specia]  partnership  herein 
was  formed  October  1,  1883;  the 
statutory  publication  was  begun 
in  one  paper  October  6, 1883,  and 
in  the  other  October  10,  1883. 
Beld^  that  the  publication  was 
made  with  sufficient  diligence. 
lb. 

6.  The  articles  of  copartnership 
described  the  business  oT  the 
special  partnership  to  be  **  a  gen- 
eral produce  and  commission 
business;*^  the  publication  stated 
it  to  be  '*  a  general  commission 
business.*'  Held^  that  a  certifi- 
cate stating  it  to  be  ''a  general 
commission  business^  buying  and 
selling  grain,  flour  and  produce 
on  commission,"  described  with 
reasonable  certainty  the  business 
to  be  carried  on  by  the  firm.     lb, 

6.  When  money  is  ffiven  by  A.  to 
B.  to  be  used  in  &e  formation  of 
a  copartnership  between  B.  and  a 
third  person,  and  the  money  is 
given  for  such  purpose  upon  the 
agreement  that  in  consideration 
therefor,  A.  should  haye  one-half 
of  B.^s  profits,  it  is  an  agreement 
only  to  share  in  B.^8  profits  when 
ascertained  and  paid  oyer,  or  at 
least  set  apart  by  the  firm;  and 
no  action  upon  the  agreement  can 
be  maintained  against  the  firm, 
because  as  such,  the  firm  is  in  no 
wise  a  party  to  it  or  affected  by 
it.  Neither  the  fact  that  B.  is  in- 
solyent,  nor  the  fact  that  a  por- 
tion of  the  business  in  which  the 
firm  enj^a^ed  against  the  wishes 
of  A.  IS  illegal,  can  make  any 
change  in  this  rule.  ZeisUr  v. 
Steinmann,  184. 

7.  Neither  the  fact  that  one  of  the 
members  of  a  firm  died  after  its 
dissolution ;  nor  the  fact  of  aver- 
ments being  made  in  the  com- 
plaint in  respect  of  expenses  and 
disbursements  incurredand  made, 
in  and  about  divers  transactions 
had  since  the  death  of  the  de- 
ceased, in  respect  of  an  asset  of 


the  firm,  and  a  claim  made  for 
contribution  by  the  estate  of  the 
deceased  partner,  which  aver- 
ments are  denied,  and  which 
claim  is  disputed  by  the  execu- 
tors, nor  the  fact  ttkat  there  are 
outstanding  assets  uncollected — 
afford  any  reason  for  refusing  an 
interlocutory  judgment  for  an  ac- 
counting of  the  partnership  af- 
fairs.    Alartin  y.  Smith,  277. 

8.  A  receiver  may  be  appointed  in 
action  commenced  after  the  dis- 
solution of  partnership  for  an  ac- 
counting, and  to  wind  op  the 
partnership  affairs,  to  collect  debts 
due  the  firm,  or  to  dispose  of  them 
as  the  court  may  direct.  TIub, 
although  one  of  the  partners  may 
have  died  since  the  dissolution. 
Jb. 

0.  The  receipt  of  a  dividend  under 
an  order  on  an  accounting  in  pro- 
ceedings on  an  assignment  made 
by  A.  and  B.,  for  the  benefit  of 
the  creditors  of  aaid  firm  as  a  lim- 
ited partnership,  and  an  appear- 
ance in  said  proceedings,  does  not 
estop  the  creditor  from  bringing 
an  action  thereafter  for  the  bal- 
ance of  the  claim  against  all  the 
partners,  and  en  forcing  the  liabil- 
ity of  C,  the  alleged  special  part- 
ner, as  a  general  partner,  it  not 
•appearing  that  the  court  in  said 
assignment  proceedings  had  pow- 
er to  litigate  the  question  whether 
C.  was  a  general  or  a  special  part- 
ner, or  that  said  ouestion  was  in 
fact  there  litigated.  Bentdiet^Sc. 
Co.  y.  Hutchin»on^  486. 

10.  Sharp  v.  Hutchinson  (100  If.  Y. 
633) ;  Durant  o.  Abendroth  (97 
Jb.  132);  and  Mngin  e.  Lawrence 
(45  Super.  Ct.  235),  followed  as 
to  what  constitutes  a  sufficient 
pnyment  of  special  capital  under 
the  statute  relating  to  special 
partnership,     lb. 

11.  On  the  dissolution  of  a  partner- 
ship, it  was  agreed  that  the  stock, 
and  assets  of  the  firm  should  be- 
come the  absolute  property  of  one 
partner,  the  defendant, who  agreed 
to  pay  all  the  partnership  debts 
then  outstanding.     The  defend- 
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ant  did  not  pay  said  debts,  and 
several  of  the  partnership  credi- 
tors recovered  judgments  against 
the  members  of  the  firm,  includ- 
ing the  plain tifEl  Held^  that  in  an 
action  for  breach  of  this  agree- 
ment, plaintiff  was  entitled  tore- 
cover  from  the  defendant  the 
amount  of  the  judgments, whether 
or  not  the  plaintiff  had  paid  them. 
Sinsheimer  v.  Tobias,  508. 
When  fumithing  of  money  hy  toife 
of  one  partner  J  for  vm  in  business, 
is  constderaiionfor  note  of  theother 
partner  to  the  wife.  See  Spalding 
Y.  CargiU,  458. 

PAYMENT. 

Various  articles  were  sold  on  differ- 
ent dates,  the  costumes  being  the 
last,  and  the  vendee  did  not  apply 
tiie  money  paid,  leaving  the  ven- 
dor at  liberty  to  make  me  appli- 
cation; it  is  presumtive,  there- 
fore, that  such  application  was 
not  made  so  as  to  destroy  the 
benefit  the  vendor  held  in  the 
guarantor's  promise.  McCreery 
V.  Duncan,  68. 

See  Letter  of  Credit  ;  Taxes  and 
Assessments,  8-10. 


PENALTY. 

When  sum  fixed  by  terms  of  lease 
deemed  liquidctted  damages  and 
not  penalty.  See  Perzell  v.  Shook, 
501. 

PLEADING. 

1.  The  plaintiff  demurred  to  the 
answer.  Held,  that  on  the  de- 
murrer, the  sufficiency  of  the 
complaint  might  be  attacked; 
and  it  being  found  insufficient, 
the  demurrer  was  overruled,with- 
out  inquiring  into  the  sufficiency 
of  the  answer.  Genet  v,  Kissam, 
43. 

2.  After  a  demurrer  to  the  complaint 
has  been  overruled,  and  leave 
given  plaintiff  to  enter  judgment 


as  demanded  therein,  no  leave  to 
answer  having  been  asked  for, 
and  there  being  no  demand  for 
damages  in  the  complaint,   the 

Erayer  of  the  complaint  cannot 
e  absolutely  amended,  nunc  pro 
tunc,  so  as  to  include  a  demand 
for  a  sum  of  money  as  damages. 
Meyer  v.  North  River  Constr.  Co., 
887. 
8.  Where  the  complaint  alleges  the 
making  of  a  certain  contract  by 
the  parties,  e.  g.,  &  charter-party 
— a  copy  of  which  is  annexed  to 
and  made  a  part  thereof ;  an  alle- 
gation in  the  answer  admitting 
that  the  parties  entered  into  a 
contract  commonly  called  a  char- 
ter-party; that  whether  or  not 
the  copy  attached  to  the  complaint 
is  a  true  copy  defendant  is  igno- 
rant, and  therefore  denies  that  it 
is  so ;  and  demanding  the  produc- 
tion of  the  original  on  the  trial — 
raises  no  material  issue  as  to 
whether  or  not  the  copy  sets  out 
the  substance  or  legal  effect  of 
the  contract  made ;  and  therefore 
plaintiff^s  failure  to  produce  the 
original  on  the  trial,  affords  no 
ground  for  a  dismissal  of  his  com- 
plaint. Roberts  v.  Soeieta  An- 
onima,  424. 

4.  In  an  action  on  a  guarantee  of 
the  payment  of  a  certain  amount, 
viz.,  $360,  of  a  third  party's  bill 
for  costumes,  on  condition  of  de- 
livery of  the  full  bill  on  receipt 
of  the  guarantee,  the  court  held 
an  averment  that  plaintiff  on 
receipt  of  the  guarantee,  sold  and 
delivered  to  the  third  party  cer- 
tain goods  of  the  value  of  (specify- 
ing the  value),  is  sufficient  as  an 
averment  of  performance  of  the 
condition.  McCreery  v.  Duncan^ 
448. 

5.  Where  in  an  action  of  ejectment 
brought  by  a  grantee  in  the  names 
of  his  grantors,  some  of  the 
plaintiffs  die  after  the  commence- 
ment of  the  action,  and  before 
trial,  there  is  a  defect  of  parties, 
which  defense  may  be  availed  of 
on  the  trial  by  objecting  to  the 
cause  proceedmg  without  bring- 
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ing  in  the  representatiTes  of  the 
deceased  parties.  And  the  rem- 
edy for  the  defect  is  not  to  he 
found  in  sections  755-761.  It  is 
to  amend  the  complaint  and  pro- 
ceed de  naeo.  Such  amendment 
should  not  be  allowed  nunc  pro 
tune  as  of  the  day  preceding  the 
trial.     Doheriy  ▼.  JlaUell^  73. 

6.  A  complaint  in  an  action  against 
a  telegraph  company  for  breach 
of  an  alleged  contract  to  deliver 
at  plaintiff's  residence,  a  cable 
dispatch  addressed  **  Mentor,  New 
York/*  which  alleges  a  promise 
on  the  part  of  the  company,  and 
that  the  plaintiff  offered  to  '*  pay 
and  reward  said  defendant  in 
advance  for  said  service,"  which 
was  refused,  but  which  does  not 
show  that  the  promise  of  the 
company  was  made  in  considera- 
tion of  the  reward  or  agreement 
to  pay  the  same,  fails  to  state 
facts  constituting  a  cause  of 
action,  and  is  demurrable  on  that 
ground.  MUliken  ▼.  WeatnMn. 
Tel  Go,,  111. 

7.  Such  a  complaint  cannot  be  up- 
held on  the  ground  that  the  trust 
and  confidence  of  plaintiff*  in  the 
company  formed  a  sufficient  con- 
sideration for  the  contract,  where 
it  is  not  alleged  that  defendant 
parted  with  property  on  the  faith 
of  defendant's  promise,  or  omitted 
to  do  anything  which,  but  for 
defendant's  promise,  he  might 
have  done  for  his  own  benefit  lb. 

8.  Primarily,  the  breach  of  a  legal 
duty  on  the  part  of  the  telegraph 
company  to  deliver  the  message 
to  the  party  to  whom  it  is  ad- 
dressed, upon  tender  of  proper 
compensation,  gives  an  action  in 
tort  only;  but  if  an  implied  con- 
tract to  do  the  duty,  which  may 
be  stated  in  the  complaint  as  if 
specifically  made,  arises  from  the 
circumstances,  then  the  complaint 
should  state  the  defendant's  legal 
obligation  in  respect  of  the  thing 
promised  to  be  done  by  the  alleged 
contract.     lb. 

9.  The  rule  applied  to  a  case  where 
the  alleged  promise  by  the  com- 


pany was  to  defiver  a  message  at 
a  place  other  than  their  office, 
viz.,  at  plaintifiTs  address.    2b. 

Admission  of  material  fact  in  one- 
wer,  evidence  against  defendant. 
See  Dodge  v.  Alger,  107. 

Libd — Justification  and  mitigaiion 
what  matters  pleadMe  by  teay  of 
— Defense  need  not  be  pleaded 
specifically  as  a  justification. — 
Privilege  of  parties  and  their  at- 
torneys as  to  matters  so  pleaded. 
— Doubts  as  to  pertinency,  fxnd 
materiality,  the  benefit  of^  to  l»e 
given  to  pleader  in  action  for  libel 
based  thereon.  See  Prisoott  v. 
Tousey,  56. 

Effect  of  complaint  as  determining 
character  of  action,  vts.,  whether 
legal  or  equitahle.  See  Watson  t. 
Manh.  Hy.  Co.,  187. 

^^Arrangement  of  daim,^  tehat  con- 
stitutes and  how  pleaded — Condi- 
tion precedent — How  must  be 
pleaded  under  Code  Civ.  Proc.  § 
533.  Les  Successeurs  D'Arles, 
dbc,  V.  Preedman,  518. 

See  AFriDAvrr  of  Merits  ;  Manda- 
mus ;  Mortgage,  5. 

.  POLICE. 

When  will  not  be  enjoined  from  mak- 
ing arrests.  See  Kramer  ▼.  Bd, 
Police^  492. 


PRACTICE. 

Elimination  of  plaintiff  btfore  an- 
swer, sufficiency  of  affidavit  for. 

Order  extending  time  to  answer  not 
vaid  for  nonfiling  affidavit  of 
merits.  See  Camfidl  ▼.  Am.  Zy- 
lonite  Co.,  131. 

Notice  of  appeal,  service  of— burden 
of  proof  of  an  equivtUent — Exten- 
sion of  time  to  make  a  case,  effect 
of— estoppel  and  waiver.  See 
Duroant  v.  Abendroth,  15. 

Order  sustaining  or  overruling  de-^ 
murrer  not  appealable  ;  interloeu' 
tory  judgment  must  be  entered. 
See  Smith  v.  Cornell,  234. 

Attachment,  when  granted  on  ground 
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of  non-residence.     See   WeUhamp 
V.  Loehi'y  79. 

Bill  of  particulars  in  action  far 
slander,  S^ieDempewolfy,  BUlSy 
105. 

BUI  of  particulars  ^minuteness  may 
be  excused — excuse  insufficient — 
time  to  procure  particulars,  t3ee 
Baremoi'e  v.  2'aylor,  119. 

Verdict  in  action  of  claim  and  deliv- 
ery. See  Soria  v,  Davidson,  52; 
Claflin  y.  Davidson,  122. 

Costs,  compelling  persons  not  parties 
to  record  to  pay — motion  for,  ser- 
vice of  notice  on  what,  attorneys 
insufficient  —  Ex  parte  order 
against  one  not  party  to  the  record, 
Tww  vacated — Findings,  effect  and 
validity  of.  See  Heni'y  v.  Derby, 
125. 

Costs,  when  attorney  not  chargeable 
with  as  party  in  interest,  under  § 
8247 — Costs,  recovery  and  taxatif/n 
regulated  by  statute  in  force  at 
time  of  judgment.  See  Wheaton 
V.  Neweombe,  178. 

Two  bills  of  costs,  when  taxable  by 
some  attorney.  See  Zeisler  v. 
Steinmann.  184. 

Two  causes  of  action,  affirmance  €ts  to 
one,  reversed  and  new  trial  as  to 
the  other,  costs  of  appeal  to  abide 
event  of  new  trial.  See  OoodseU 
V.  Westn.  Un.  Tel.  Ck,  46. 

Order  for  examination  and  produc- 
tion of  writing,  when  it  is  in  sub- 
stance an  order  for  discovery,  it 
mustbe  apvlietl  for  under  §  805. 
Defendant  c&rporation,  a  discovery 
by  cannot  be  had  under  subdivision 
lof%  872.  See  Levey  v.  J^.  T. 
Centr.,  dc.  E.  H.  Co.,  263. 

Ejectment  by  grantee  in  the  names  of 
grantors — Death  of  some  of  parties 
plaintiff — defect  of  parties — 
amendments  on  trial  nunc  pro  tunc 
bringing  in  representatives  not  al- 
lowed —proper  practice.  See  Doh- 
erty  v.  Matsell,  73. 

Trial,  when  position  not  taken  on,  as 
t<f  admission  of  secondai'y  evidence, 
cannot  be  taken  for  firnt  time  on 
appeal.  See  Schmidt  v.  Schanz- 
tin,  498. 

Judgment — when  not  set  aside,  on 
motion  or  affidavits,  for  erroneous 


computation  of  interest.     See  Van 
Dolsen  v.  Abendroth^  35. 

Lis  pendens,  when  canceled.  See 
Willis  V.  Bellamy,  94. 

Mandamus  p^'oeeedings,  practice  in. 
See  People  ex  rel.  Seftq>niel  v. 
Order  Am.  Star,  66. 

Lis  pendens,  must  be  filed  on  mechan- 
ics^ lien  to  give  standing  in  conH. 
See  Damiger  v.  Simonson,  158. 

Ex  parte  order  against  one  not  party 
to  record,  motion  to  set  aside.  See 
Henry  v.  Derby,  125. 

Parties — Postponing  trial  of  one  ac- 
tion until  after  determination 
of  another.  See  Day  v.  Am. 
Tel.  Co.,%\B. 

Findings  not  necessary,  when  judg- 
ment rendered  on  pleadings.  See 
Martin  v.  Smith,  277. 

Amendment  to  complaint  including 
demand,  after  leave  to  enter  judg- 
ment on  overruling  demurrer.  Se«j 
Meyer  v.  No^th  IHver  Constr.  Co., 
387. 

JRestitution  of  costs,  \.-)hen  ordered 
against  receiver  personally.  See 
Wright  v.  Kostrawl,  381. 

Inquest  not  opened  in  this  ease  on 
affidavit  of  merits,  dc.  See  Coop- 
er eft  Co.  V.  Findley,    524. 

Security  for  costs  will  not  be  increased 
except  on  allegations  showing  ne- 
cessity therefor.  See  Nugent  v. 
Keenan,  530. 

Stenographer's  fees  not  taxable  ;  suc- 
cessful party  cannot  tax  amount 
paid  by  him  on  stipulation  that 
each  party  pay  half.      lb. 

Settlement  case  on  appeal,  when  or- 
der denying  motion  to  resettle,  not 
appealable.  See  Klein  v.  Second 
Ave.  R.  R.  Co  ,  531. 

Objection  to  improperly  executed 
commission  should  be  taken  liefore 
trial  by  motion  to  suppress.  See 
Hangen  v.  Hachemeister,  532. 

See  Trial  ;  U.  S.  Courts. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  MoKTGAGE,  10-14. 
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PROFITS. 

Agreemuni  to  $hare  in  proftU  of  one 
member  of  firm,  &ee  Zeider  y. 
Steinmann^  184. 

See  Damages. 


PROMISSORY  NOTEa 
See  Bills,  Notss  and  Checks. 

PUBUC  ADMINISTRATOR. 

FuUic  adminutratoT — Right  of  to 
ditregard  fraudulent  mortgage  on 
property  of  estate,  in  the  interest 
of  eimple  contract  creditore  of 
ettate.  See  Hangen  y.  Haehe' 
meieter,  532. 

PUBLICATION. 
See  Paktnekship,  4. 

RAILROADS. 

1.  It  is  the  duty  of  a  railwny  com- 
pany professing  to  provide  rapid 
transit,  and  making  short  stops 
at  its  stations,  to  give  to  intend- 
ing passengers,  for  their  safety, 
clear  and  intenigiblo  signals 
indicating  when  it  ceases  to  be 
safe  or  prudent  to  board  a  train. 
In  this  case,  held  not  enough  that 
conductor's  arm  was  raised  to 
bell  rope  of  elevated  railway  car. 
JfcQvade  v.   Manh.  E^y  Co.y  91. 

2.  Chapter  309  of  the  Laws  of  1881, 
does  not  regulate  the  time  when, 
or  the  contingency  upon  which 
the  guard  of  elevated  railroad 
should  shut  the  gates  of  the 
cars.  Lee  v.  Manh.  Ky  Co., 
260. 

3.  The  guard  tlierefore,  in  shutting 
the  gates  of  a  car,  must  be  con- 
trolled by  the  existing  circum- 
stances, and  negligence  may  be 
attributed  to  him  for  shutting 
the  gates,  if  the  circumstances 
show  negligence.     Jh. 

4.  If,  after  a  negligent  shutting,  he 
does  an  act,  which  by  reason  of 
such  shutting,  and  keeping  shut 


of  the  gates,  results  in  a  greater 
injury  than  the  mere  shutting 
would  have  produced,  he  and  his 
employers  are  responsible  there- 
for.    Ih. 

6.  Although  his  action  may  have 
been  induced  by  an  error  of  judg- 
ment, as  to  his  duty,  yet  it  may 
also  have  been  negligence ;  and  if 
negligence,  he  and  his  employers 
are  responsible  for  the  injury  re- 
sulting therefrom.     Ih, 

6.  A  street  railroad  company  hav- 
ing a  right  to  drive  its  cars  over 
the  track,  and  being  confined 
thereto,  other  people  are  bound 
to  keep  the  track  clear,  as  far 
as  they  can,  and  the  railroad 
company  is  not  liable  for  an  acci- 
dent causing  damage  to  another, 
provided  it  exercised  the  care 
and  caution  that  ordinanly  pni- 
dent  persons  would  exercise 
under  like  circumstances.  Gumb 
V.  %'U  St.  R'y  Co.,  466. 

Eletated  railroade,  damage  by  to 
easement  in  ttrett,  dtc.  Purchase 
easement  by  comftarty.  See  1th 
Ward  Rh  v.  El  R'y  Co.,  412 i 
N.  Y.  Nat.  Ex.  Bh  v.  Metr.  El 
R'y  Co.,  611. 

REAL  PROPERTY. 

1.  Leonard  W.  Kip^had  a  mortgage 
on  certain  vacant,  unenclosed 
property.  He  commenced  an  ac- 
tion to  foreclose  this  mortgage, 
in  which  a  judgment  of  foreclos- 
ure and  sale  was  rendered.  The 
premises  were  sold  by  a  Master 
to  him,  and  the  Master  executed 
his  deed  therefor  to  him,  dated 
December  »0,  1840.  The  then 
owner  of  the  equity  of  redemp- 
tion, being  an  assignee  for  the 
benefit  of  creditor,  was  not  made 
a  party  to  this  action,  but  the 
assignor  was.  Kip  died  in  1860 
without  ever  having  taken  |)os- 
session  of  the  premi^«s,  and  they 
remained  vnc-ant  and  unoccupied, 
and  without  fence  or  enclosure. 
He  left  a  will' whereby  he  devised 
his  residuary  real  and  personal 
extate  to  his  executors  (the  plaint- 
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iSb)  in  trust  to  lease  .his  produc- 
tive property  and  pay  nis  net 
income  to  his  wife,  and  upon  her 
decease  to  divide  all  his  estate, 
real,  leasehold  and  personal, 
equally  among  his  children,  with 
a  provision  that  they  might  sell 
nil  his  vacant  and  unproductive 
lots  within  the  State  of  New  York, 
and  divide  its  proceeds  among 
his  children.  The  premises  re- 
mained vacant,  unproductive  and 
unenclosed  until  about  April  15, 
1867,  when  the  executors  execut- 
ed a  lease  to  one  Reeber  which 
did  not  cover  the  premises,  but 
he  claiming  under  the  lease 
entered  into  possession  and  at 
once  enclosed  the  premises  with 
a  substantial  fence.  The  lease 
was  for  only  nine  months,  and 
was  never  renewed,  nor  was  any 
rent  paid  after  the  expiration  of 
the  demised  term,  but  the  lessee 
continued  to  occupy  and  keep 
enclosed  the  premises,  holding 
over,  as  the  plaintiffs  claim,  as 
their  lessee  in  possession.  The 
action  was  brought  to  compel  a 
specific  pei'fcrmance  by  defendant 
of  a  contract  made  between  him 
and  plaintiffs  for  the  sale  by 
them,  and  purchase  by  him  of 
said  premises.  Ifeldy  1st  That 
there  is  no  adverse  possession 
while  premises  are  vacant,  unoc- 
cupied and  unenclosed ;  that 
possession  in  this  case  did  not 
commence  until  the  lease  to 
Reeber,  in  1867,  and  conceding 
it  to  constitute  adverse  possession, 
yet  as  only  18  years  had  run, 
plaintiffs  had  not  a  good  title  by 
adverse  possession,  2d.  That  if 
the  possession  of  plaintiffs  (such 
as  it  was)  be  regarded  as  being 
under  the  mortgage,  then  such 
possession  couM  only  be  that  of 
mortgagees  in  possession  not 
claiming  an  exclusive  title  ad- 
versely to  the  mortgagor;  and 
consequently  the  ten  years  within 
which  by  the  provision  of  the 
statute  applicable  to  this  case  (to 
wit,  that  existing  immediately^ 
before  the  taking  effect  of  section 


879  of  the  Code  of  Civil  Proced- 
ure passed  in  1877),  an  action  to 
redeem  real  property  from  a 
mortgage  must  be  brought,  had 
never  been  set  running;  and  even 
if  it  had  commenced  to  run,  there 
may  have  been  disabilities  which 
suspended  the  running.  3d. 
That  it  was  doubtful  whether, 
under  the  provisions  of  the  will, 
the  plaintiffs  had  power  to  make 
the  contract  in  question.  4th. 
That  upon  the  whole  case  it  suffi- 
ciently appeared  that  the  title 
offered  was  not  so  free  from  rea- 
sonable doubt  that  the  defendant 
should  in  equity  be  compelled  to 
accept  it.     Kip  v.  Eirsh,  1. 

2.  A  receiver  of  rents  and  profits 
appointed  in  a  foreclosure  action 
is  not  vested  with  the  legal  title 
of  the  premises,  and  is  not  the 
owner  thereof.  A  liability  there- 
fore which  is  cast  by  statute  on 
the  owner  of  a  building  by  reason 
of  such  ownership  solely,  does 
not  rest  upon  him.  Wyckoff  v. 
Scofield,  237. 

Contract  under  seal  for  the  sale  of 
real  estate — reformation  by  suhsti- 
tution  of  one  person  for  another 
as  vendor — liability  of  one  not  a 
party  to  contract.  See  Clark  y. 
Blumenthalf  211. 

Corporation  is  equitable  owner  of  real 
estate  held  for  it  by  officer  under 
by-laws  and  charter. — Sueh  equi- 
table title  can  be  conveyed  by  cor- 
porate deed, — Owner  of  the  equit- 
afjle  title  in  possession^  may  main- 
tain  tresjHiss. — Corporation  itself 
using  and  occupying  property^ 
cannot  recover  for  trespass  more 
than  nominal  damages,  when  the 
sole  evidence  of  damages  is  as  to 
the  general  depreciation  of  rental 
value.  Bee  7th  Ward  NaVl  Bk. 
V.  El,  By,  Co.,  412. 

Creditor'*  s  action  to  set  aside  convey - 
anceSyWiun  lies — evidence  of  fraud- 
ulent intent.  See  Emmerich  v. 
Hefferan,  98. 

Leaving  ponderims  articles  on  land, 
after  revocation  of  permission 
therefor,  is  trespass.  See  Wheelock 
y.  Noonan,  286. 
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Contract  for  amqnmoit  of  loam — 
aiiion  at  law  on — equity  doctrine 
ae  to  title — implied  cotenanU  See 
Bayliu  r.  Stimaon^  225. 

See  Deed;    Ejectment;   Lis  Pbh- 

DEM8. 


RECEIVER. 

1.  A  receiver  of  rents  and  profits 
appointed  in  a  foreclosure  action 
is  not  vested  witli  the  legal  title  of 
the  premises,  and  is  not  the  owner 
thereof  A  liability  therefore 
which  is  cast  by  statute  on  the 
owner  of  a  building,  by  reason  of 
such  ownership  solely  does  not 
rest  upon  him.  Wyckoff  v.  Sco- 
fitld,  237. 

2.  The  petitioner,  under  the  auth- 
ority of  the  Fire  Department 
claimed  to  have  been  given  under 
section  473  of  the  Consolidation 
Act  of  1882,  entered  upon  the 
mortgaged  premises,  and  did 
work  and  furnished  materials, 
which  it  is  claimed  were  neces- 
sary to  render  safe  the  walls  of 
the  building.  He  then  applied  to 
the  court  to  be  paid  the  amount 
of  his  expenditures  out  of  rents 
and  profits  in  the  receiver's  hands. 
Held^  that  his  only  remedy  was 
that  given  by  the'  act,  viz. :  an 
action  against  the  owner  of  the 
building,  who  in  this  case  was 
the  mortgagor ;  and  that  the  fund 
in  court,  being  for  the  benefit  of 
the  mortgagee,  could  not  be  ap- 
propriated to  meet  a  liability  or 
pay  a  debt  of  the  mortgagor.  But 
if  it  appeared  that  there  would  be 
a  surplus  of  rents  after  paying 
the  mortgage,  a  different  question 
would  arise.     Ih, 

3.  The  trusteeship  of  a  receiver  ap- 
pointed by  a  court  ceases  on  his 
discharge  and  payment,  or  deliv- 
ery over  by  him  of  the  property 
in  his  hands,  pursuant  to  the  or- 
der of  the  court  appointing  him. 
Ilotey  V.  EUioU,  331. 

4.  Plaintiff,  as  a  receiver,  obtained 
a  judgment  in  his  favor  at  special 
term,  which,  after  reversal  at  gen- 


eral term,   was  upheld    \xj  the 
court  of  appeals,  and  plaintifT en- 
tered a  money  judgment  lor   the 
costs,  which  were  thereafter  paid 
to  the  sherifi^,  and  by  the  latter 
turned  over  to  plaintiff's  attorney, 
who  retained  the  same, the  amount 
being  composed  of  disbursements 
made  by  the  attorney  personally 
and  his  taxed  costs.     Thereafter, 
the  court  of  appeals  modified  their 
said  judgment  and  disallowed  the 
costs  of  the  appeals.      An  order 
of  restitution  under  §  1323,  Code 
Civ.  Pro.  was  obtained  at  special 
term,  holding  the  receiver  liable 
personally  for  the  repayment  of 
said  costs,  and  also  his  attorney. 
Held^  on  appeal  therefrom,  that 
the  granting  of  the   order  was 
within  the  |K)wer    of  the  court 
under  said  section,  and   was  dis- 
cretionair;  that    the  transaction 
was  in  effect  as  if  the  money  had 
been  received  by  the  receiver,  and 
by  him  paid  to  his  attorney  in  re- 
duction of  his  claim  against  the 
receiver  individually  for  services 
in  litigation,  and  therefore   that 
tne  receiver  should  be  held  ]>er- 
sonally  liable  ;  finally,  that  said 
order,  in  so  far  as  it  holds  the  at- 
torney liable,  should  be  reversed. 
Wright  V.  Noetrand^  381. 

See  Pabtnership,  8. 


RECORDING  ACTS. 
See  Mobtoagb  ;  Partnership. 


REFORMATION. 
See  Contracts,  3,  4. 


REMOVAL. 
See  U.  S.  Courts. 

REPLEVIN. 
See  Claim  and  Delitert. 
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RES  ADJUDICATA. 

See  Findings;  Mortgaob,  15; 
Pabtnekship,  9. 

RESIDENCE. 
See  Attachment. 

RESTITUTION. 

Plaintiff,  as  a  receiver,  obtained  a 
judgment  in  his  favor  at  special 
term,  which,  after  reversal  at 
general  term,  was  upheld  by  the 
court  of  appeals,  and  plaintiff 
entered  a  money  judgment  for 
the  costs,  which  were  thereafter 
paid  to  the  sheriff,  and  by  tho 
latter  turned  over  to  plaintiff's 
attorney,  who  retained  the  same, 
the  amount  being  composed  of 
disbursements  made  by  the  at- 
torney personally  and  his  taxed 
costa  Thereafter,  the  court  of 
appeals  modified  the  said  judg- 
ment and  disallowed  the  costs  of 
the  appeals.  An  order  of  restitu- 
tion under  §  1823,  Code  Civ. 
Pro.  was  obtained  at  special  term, 
holding  the  receiver  liable  per- 
sonally for  the  repayment  of  said 
costs,  and  also  his  attorney.  Heldy 
on  appeal  therefrom,  that  the 
granting  of  the  order  was  within 
the  power  of  the  court  under  said 
section,  and  was  discretionary; 
that  the  transaction  was  in  effect 
as  if  the  money  had  been  received 
by  the  receiver,  and  by  him  paid 
to  his  attorney  in  reduction  of 
his  claim  against  the  receiver 
individually,  for  services  in  the 
litigation,  and  therefore  that  the 
receiver  should  be  held  person- 
ally liable ;  finally,  that  said  order, 
in  so  far  as  it  holds  the  attorney 
liable,  should  be  reversed.  Wright 
V.  NoBtrandj*Z%\» 

REVISED  STATUTES  AND 
SESSION  LAWS. 

R.  S.  765,  §§  4« 28 

R.  S.  1001  (6ed.) 274 

2R.  S.  187,1  4 101 


2R.  S.  686,  §  65 68 

R.  S.  (6ed.)  1188,  §  1 175 

R.  S.  title  1,  ch.  10,  §  44 HU 

Laws  1888,  ch.  260,  §  24 414 

Laws  of,1858,  ch.  314 684 

Laws  of  186*),  ch.  761,  §  1 .   . .  865 

Laws  of  1870,  ch.  59 522 

Laws  of  1871,  ch.  881,  §  13. . .  276 

Laws  of  1872,  ch.  701 870 

Laws  of  1875,  ch.  442 .  -. 522 

Laws  of  1875,  ch.  606,  {  20. . .  512 

Laws  of  1876,  ch.  449 841 

Laws  of  1879,  ch.  538 44 

Laws  of  1880,  ch.  245 179 

Laws  of  1881,  ch.  399 261 

Laws  of  1882,  ch.  4  10,  §  250 

(Consolidation  act) 494 

J  277 495 

§473 241 

§814 86a 

§§817,819 864 

§  882 274 

§  1427 169 

§1813 160 

§§  1824,  1825,  1888 463 

§  1998 495 

§§2010,  2012 495 

Laws  of  1888,  ch.  885,  §  89. . .   169 


•     SALE. 

Under  an  agreement  whereby  one 
is  to  consign  goods  to  another,  to 
be  by  the  latter  sold  at  any  price 
he  saw  fit,  he  to  remit  to  the 
former  one  the  prices  fixed  for 
the  goods  at  the  time  of  shipment, 
but  to  remit  only  after  sales  made, 
and  for  the  goods  sold,  the  goods 
remain  the  property  of  the  ship- 
per until  sold.  Goods  shipped 
under  such  an  agreement  are  con- 
signed for  sale  on  a  commission, 
equal  to  the  difference  between 
the  price  fixed  and  the  price  at 
which  ihey  are  sold.  &oria  v. 
DavidaoUy  470. 

Assignment  by  vendor  of  property  of 
eUiims  arising  after  sale^  against 
third  persons  in  respect  of  the  pro- 
perty soldy  effect  of. — Assignment 
oy  one  to  tohom  part  of  the  mer- 
enandise  covered  by  a  bill  of  lading 
has  been  soldj  effect  of — When 
passes  no  rights  against  cannier s 
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See  TarleU  ▼.  Royal  Exch,  Ship- 
ping Co.,  190. 

Contract  for  sale  of  Uam,  implied 
cozennnt  a$  to  title.  See  Bayliee 
V.  StifMon,  225. 

Sale  and  delivery  of  ffoode  upon 
agreement  by  tendee  to  ieU  the  same 
with  the  vendor* $  approval^  and  pay 
proceeds  ratably  among  creditor* 
of  vendor^— when  vendor  has  cause 
of  action  against  vendee  for  breach 
of.     See  Oomley  v.  Daeian^  516. 

See  Contracts. 

SEAMEN. 

1.  Plaintiff  was  a  seaman  on  board 
of  a  vessel  of  which  defendant 
waa  a  part  owner,  and  was  injur- 
ed while  in  such  senrice  by  a  cross 
sea  which  boarded  the  vessel 
while  in  the  Indian  Ocean.  Held, 
(following  the  former  decision  in 
this  case,  50  Super.  Ct.  46),  that 
under  the  law  merchant,  plaintiff 
had  the  right  to  claim  from  the 
ship  suitable  care  and  treatment, 
and  that  if  he  was  negligently 
treated  by  the  master,  defendant 
cannot  defeat  recovery  by  show- 
ing that  he  was  part  owner  only 
and  that  the  other  owners  were 
not  joined.  That  the  captain,  in 
such  case,  sailed  the  vessel  on 
what  is  known  as  shares,  so  long 
as  this  docs  not  involve  an  entire- 
ly independent  command,  consti- 
tutes no  defense  to  the  owner. 
Petersen  v.  Swan,  151. 

2.  Under  the  statutes  of  the  United 
States,  the  vessel  was  bound  to 
have  on  board  a  chest  of  medi- 
cines, but  there  is  no  law  requir- 
ing the  presence  of  a  physician  or 
surgeon.  Suitable  directions  con- 
tained in  the  medicine  chest  for 
administering  the  remedies  are 
sufficient.  In  the  absence  of  a 
physician  or  surgeon,  in  case  of 
such  an  accident,  it  is  the  duty  of 
the  captain  to  act  according  to  his 
best  judgment,  and  if  he  is  not 
fully  competent  to  follow  the  di- 
rections contained  in  the  medicine 
chest,  he  is  to  extend  such  relief 


as  under  all  the  circumstances  is 
reasonable  until  regular  medical 
advice  can  be  procured  with  rea- 
sonable dispatch.     lb. 

3.  A  mere  error  of  judgment  on  tl^ 
part  of  the  captain,  although  it 
may  be  a  grave  one,  is  not  equiv- 
alent to  negligence  ;  nor  is  negli- 
gence   shown   where   it  appears 
from  the  evidence  that  the  infer- 
ences militating  against  the  cap- 
tain's treatment  are  such  that  the 
unfavorable   result  of  the  treat- 
ment may  be  attributed  to  mere 
want  of  medical  skill,  which  the 
master  of  a  vessel  is  not  presumed 
to  possess.     Jb, 

4.  Upon  a  review  of  the  evidence, 
heiit  insufficient  to  show  negli- 
gence in  any  aspect  of  the  case. 

SLANDER. 
See  Libel  and  Slander. 

SPECIFIC  PERPORMAI^CR 

Specific  performance — Adverse  pos- 
session, title  resting  on  must  be 
free  from  reasonable  doubt — Se- 
sumi  of  decisions  on —  Vacant  and 
unenclosed  land,  no  adverse  pos- 
session of— Mortgagee,  when  pos- 
session deemed  not  to  be  under 
claim  of  exclusive  title  adverse  to 
the  mortgagor.  See  Kip  v. 
Hirsh,  1. 

STATLT'ES. 

A  provision  in  an  act  cannot  be 
controlled  or  modified  by  modi- 
fying sections  in  a  prior  act  on 
the  same  subject.  People  ex  rel. 
Clarke  v.  Breen,  167. 

STENOGRAPHER'S  FEES. 

Rule  as  to  taxation  qf.  See  Nugent 
v.  Keenan,  530. 


STOCK. 

Bank  stock,  taxation  of 
Y.  Edywardf  357. 


See  Apgar 
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STREET  CARS. 
See  Railroads,  6. 

SURETY. 
See  Mortgage,  10-14. 

TAXES  AND  ASSESSMENTS. 

A  lease  of  lands  made  upon  a  sale 
of  lands  in  the  city  and  county 
of  New  York  for  non-payment  of 
taxes  levied  for  the  years  of  1874, 
1875  and  1876,  will  not  pass  any 
right  or  interest  to  the  lessee, 
when  either — 1.  The  assessment 
roll  assesses  the  lands  sold  as  if 
they  were  owned  by  non-resi- 
dents: or,  2.  When  the  warrants 
for  the  collection  of  the  taxes 
were  not  signed  either  by  the 
mayor  or  the  recorded;  or,  3. 
When  the  description  of  the  own- 
ership of  the  lands  in  the  pam- 
phlet required  by  section  8, 
chapter  881,  Laws  of  1871,  is 
simply  the  name  of  a  person  in  a 
column,  headed  *^  To  whom  as- 
sessed;" or,  4.  When  the  affida- 
vit of  service  of  notice  of  redemp- 
tion at  the  time  of  the  comptrol- 
ler's certificate  next  mentioned 
contains  no  certificate  by  the  ofiS- 
cer  taking  the  oath  that  the  affiant 
was  a  credible  person;  or,  6. 
When  the  certificate  of  the  comp- 
troller attached  to  the  lease,  as  to 
proof  of  service  of  notice  for,  and 
of  non-redemption,  is  not  under 
seal.     Franklin  v.  Pearsall^  271. 

2.  Under  the  consolidation  act 
(chap.  410,  Laws  of  1882),  and 
chapter  802  of  the  Laws  of  1859, 
the  deputy  tax  commissioners  of 
New  York,  cannot,  after  the  first 
day  of  May  succeeding  the  open- 
ing of  the  books  of  the  assessed 
valuation  of  real  and  personal 
estate,  for  correction,  increase  the 
assessed  value  as  shown  by  the 
books  on  that  first  day  of  May, 
except  upon  notice  being  given  to 
the  party  to  be  afi*ected  by  such 
increase,    twenty     days    before 


said  first  day  of  May.  Apgar  v. 
Hayward^  857. 

There  is  nothing  in  chapter  761  of 
the  Laws  of  1866,  which  changes 
the  law  in  this  respect,  and  that 
chapter  does  not  repeal  chapter 
802  of  the  Laws  of  1859.     lb. 

8.  Any  action  of  the  deputy  tax 
commissioner  increasing  the 
assessed  valuation  after  such  first 
day  of  May,  without  giving  such 
notice,  is  unauthorized  and  void. 
lb, 

4.  This  rule  applies  as  well  to  bank 
stocks  as  to  any  other  property. 
2b. 

5.  The  fact  that  the  commissioners 
had,  for  good  reasons,  reduced, 
pursuant  to  the  provisions  of  law 
in  that  regard  made,  the  assessed 
valuation  of  the  real  estate  of  the 
bank,  will  not  authorize  them  to 
increase  the  assessed  valuation  of 
its  stock  after  such  first  day  of 
May,  without  giviug  the  proper 
notice    lb, 

6.  The  stockholders  are  not  affected 
by  the  delay  of  the  bank  in  mak- 
ing its  application  for  a  reduction 
of  the  assessed  valuation  of  its 
real  estate.     Jb, 

7.  Those  from  whom  a  city  marshal 
under  a  warrant  issued  to  him, 
based  on  the  assessment-roll  made 
up  and  returned  by  such  commis- 
sioners to  the  board  of  aldermen 
acting  as  supervisors,  collects  a 
tax  upon  an  unauthorized  and 
void  increased  valuation  contained 
in  such  roll,  suffer  damages, 
which  may  be  recovered  in  an 
action  against  the  commissioners 
individually,  where  they  do  not 
become  aware  of  the  void  act  in 
time  to  review  it  by  certiorari. 
2b. 

8.  In  such  an  action,  the  amount 
collected  by  the  marshal,  with 
interest  thereon,  may  be  recov- 
ered as  damages.     2b. 

9.  A  payment  made  to  relieve 
land  of  an  apparently  invalid  as- 
sessment, before  there  has  been 
any  attempt  to  enforce  it  against 
the  person  or  the  land,  is  a 
voluntary  payment    and  cannot 
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be  recovered  back.  Wileox  v. 
Mayor,  436. 
10.  That  the  common  council  did 
not  pass  the  necessary  ordinance 
for  the  doing  of  the  work,  makes 
the  assessment  apparently  in- 
valid,    lb. 


TELEGRAPH  COMPANIES. 

1.  A  complaint  in  an  action  against 
a  telegraph  company  for  breach 
of  an  alleged  contract  to  deliver 
at  plain tiiTs  residence,  a  cable 
disfMitch  addressed  *'  Mentor, 
New  York,"  which  alleges  a 
promise  on  the  part  of  the  com- 
pany, and  that  the  plaintiff  of- 
fered to  **pay  and  reward  said 
defendant  in  advance  for  said 
service,  which  was  refused,  but 
which  does  not  show  that  the 
promise  of  the  company  was 
made  in  consideration  of  the  re- 
ward or  of  the  agreement  to  pay 
the  same,  fails  to  state  facts  con- 
stituting cause  of  action,  and  is 
demurrable  on  that^round.  Mil' 
liken  v.  Westn.  Un.  Tel.  Co., 
111. 

2.  Such  a  complaint  cannot  be  up- 
held on  the  ground  that  the  trust 
and  confidence  of  plaintiff  in  the 
company  formed  a  sufficient  con- 
sideration for  the  contract,  where 
it  is  not  alleged  that  defendant 
parted  with  property  on  the  faith 
of  defendant's  promises,  or  omit- 
ted to  do  anything  which,  but  for 
defendant's  promise,  he  might 
have  done  for  his  own  benefit. 
lb. 

8.  Primarily,  the  breach  of  a  legal 
duty  on  the  part  of  the  telegraph 
company  to  deliver  the  message 
to  the  party  to  whom  it  is  addres- 
sed, upon  tender  of  proper  com- 
pensation, gives  an  action  in  tort 
only ;  but  if  an  implied  contract 
to  do  the  duty,  which  may  be 
stated  in  the  complaint  as  if 
specifically  made,  arises  from  the 
circumstances,  then  the  com- 
plaint should  state  the  defendant's 
legal    obligation   in    respect  of 


the  thing  promised  to  be  done  by 
the  alleged  contract.  lb. 
4.  This  rule  applied  to  a  case 
where  the  alleged  promise  by 
the  company  was  to  deliver  a 
message  at  a  place  other  than 
their  office,  \\z,^  at  plaintiff's 
address,    lb, 

TENDER. 
See  Mortgage,  6-0. 

TITLE. 
See  Real  Propebtt. 

TORT. 

Wrongful  destruction  equity  redemp- 
tion chattel  mortgage.  See  Bruch 
V.  Evans,  523. 

See  Lien, 3 ;  Telegraph  Companies, 
8;  Trespass. 

TRESPASS. 

Corporation  is  equitable  owner  of 
real  estate  held  for  it  by  officer  un- 
der by-laws  and  charter,  and  as 
owner  of  the  equitable  title,  if  in  pos- 
session, may  maintain  trepass, — 
Corporation  itself  using  and  oc- 
cupying property,  cannot  recover 
ftrr  trespass  more  than  nominal 
damages,  when  the  sole  evidence  of 
damages  is  as  to  the  general  depre- 
ciation of  rental  value,  7th  Ward 
Natl.  Bh,  V.  El.  By,  Co.,  412. 

Mandatory  injunction  may  go  to 
abate  continuing  trespass  by  com- 
pelling removal  of  that  which  con- 
stitutes it.  The  allowing  ponder- 
ous articles,  placed  on  land  under 
a  permission  to  do  so,  to  remain 
there  after  revocation  of  the  per^ 
mission  and  demand  for  removal, 
constitutes  a  continuing  trespass. 
See  Wheelock  v.  Noonan,  286. 

TRIAL. 

1.  Where,  upon  a  motion  to  dis- 
miss the  complaint  for  insuffici- 
ency  of   evidence,    defendants' 
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oouni^el  must  from  the  circum- 
Rtances  have  perceived  that  the 
trial  judge  was  under  a  misappre- 
hension as  to  the  exact  words  of 
the  evidence,  and   that  the   evi- 
dence   as    apprehended    by  the 
judge  would  justify  the  denial  of 
the  motion,  he  should  by  stating 
the  exact  ground  of  the  motion 
call  the  judge^s  attention  to  such 
misapprehension,  and  if  he  fails 
to  do  so    an    exception    to    the 
denial  of  his  motion  will  not  be 
sustained.     Xauman  v.  Brewert^ 
Ins.  Co.,  121. 
2.  An  action  in  equity  involving  a 
claim  for  damages  as  incidental 
to  the  equitable  relief  asked  for, 
was   brought  on  to  trial  l)efore  a 
jury;  after  the  plaintiff  had  open- 
ed   the  case,    defendant  moved 
that  the  cause  be  stricken  from 
the  calendar,  and  ordered  to  be 
tried  at  special  term  as  an  equity 
case,  which  motion  was  denied 
and  exception  taken.     The  trial 
proceeded,  and  resulted  in  a  ver- 
dict for    plaintiff.      Held,   that 
the  denial  of  the  motion  was  error, 
for  which  this  judgment  entered 
on  the  verdict  should  be  reversed. 
Watson  Y,  Manh.  Ry.  Co.,  137. 
8.  Where  the  allegations  of  a  com- 
plaint are  such  as  that  by  waiving 
the  claim  to  equitable  relief,  the 
plaintiff  has   left  an  action  for 
damages  solely,  which  waiver  may 
be  made  at  the  trial,  and  in  case 
it  is  made,  the  action  would  be 
triable  by  jury, — defendant  is  in 
time  with  his  demand  for  a  trial 
by  the  court,  if  he  makes  it  as 
soon  us  it  becomes  apparent  by 
the   opening    of    the    case  that 
plaintiff  intends  to  insist  on  his 
claim  for  equitable  relief.     The 
fact  that  one  of  the  defendants, 
after  plaintiff  had    noticed    the 
cause  for  trial  at  a  jury  term, also 
noticed  it  for  trial  at  the  same 
term,  is  not  a  waiver.     lb, 
4.  The  character  of  the  action  is  de- 
termined by  the  allegations  of  the 
complaint,  and  the  nature  of  the 
relief    demanded.      Where    the 
allegations  of  the  complaint  are 


such  as  would  entitle  the  plaintiff 
to  equitable  relief,  and  he  prays 
for  the  equitable  relief  to  which 
those  allegations  would  entitle 
him,  it  is  an  equity  action,  al- 
though under  the  same  allegation 
he  is  entitled  to  damages  as  inci- 
dental to  the  equitable  relief,  and 
prays  for  such  damages,     lb, 

5.  Where  an  equity  case  is  tried  be- 
fore a  jury,  and  their  findings 
with  the  facts  admitted  in  the 
pleadings,  do  not  cover  all  the  is- 
sues, the  case  must  be  brought  to 
a  hearing  before  the  court  at  a 
special  term,  when  the  court  may 
or  may  not  adopt  the  finding  of 
the  jury,  and  other  facts  may  be 
proved,  and  the  court  must  make 
nndings  of  fact  and  law.    Ih, 

6.  In  the  case  at  bar,  plaintiff* s  right 
to  injunctive  relief  depended  on 
the  fact  of  the  use,  occupancy, 
or  appropriation  by  defendant  of 
his  easement  in  the  street.  This 
fact  was  put  in  issue  by  the 
pleadings,  and  evidence  bearing 
on  it  given  by  both  sides.  Held, 
that  the  verdict  not  having  pass- 
ed, and  the  court  having  made  no 
finding  on  the  issues,  there  was 
no  authority  for  the  entry  of  the 
judgment  which  was  entered,  lb, 

7.  Findings  are  not  necessary  when 
judgment  is  rendered  on  the 
pleading.     Martin  y. Smith,  277. 

8.  When  requests  to  charge  matters 
of  law  are  found  on  facts  not  con- 
clusively proven,  or  when  the  re- 
quests are  to  charge  facts  not  con- 
clusively proven,  is  not  error  to 
refuse  the  requests,  Jfhria  v. 
Davidson,  470. 

9.  Smedis  v,  B.  &  U,  B.  R.  R.  Co. 
(88  N.  Y,  13),  &c.,  followed  as 
to  necessity  of  specific  exceptions 
to  refusal  of  requests  of  charge. 
Gumb  V.  23^  St,  B,  R,  Co,,  466. 

Objection  to  impropej'ly  executed 
commission,  is  waived  if  not  taken 
before  trial,  by  motion  to  suppress. 
See  Hangen  v.  llachemeister,  582. 

When  position  not  taken  on  trial 
cannot  be  first  taken  on  appeal 
See  Schmidt  v.  Schandin,  498. 

Postponing  trial  of  one  action  vntU 
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nfter   determination  of  another. 

8ce  Day  y.  Am.  fel.  Co.,  218. 
Variance  between  pleading  and  pi'oof^ 

tehen  not   J'atal— Amendment  of 

eomplaint  on  triaL     See  ComUy 

T.  Daeian^  516. 
JVino  trial,  when  party  loeee  hU  right 

to  claim  on  mtkion  for,  that  fadM 

are  not  eufficient  to  HwUain  foerdict. 

See  Ooodrieli  v.  Oebhardt,  520. 
Inqueitj  when  not  opened  on  affidavit 

ofmeriU,      See  Cooper  <t  Co.  ▼. 

Findley,  624. 
Ohjeetionable    remarhe   of    counsel, 

tehen  must  he  excepted    to.     See 

Klein  v.  Second  Ave.  R.  JL  Co., 

531. 

See  Charoe  ;  Claim  akd  Delivery  ; 

Pleauino,    5;      Mandamus; 

New  Trial  ;  Verdict. 

TRUSTS. 

Lien^  doee  not  raise  a  trust  in  party 
holding  personal  property  subject 
to.  —  Trusteeship  of  receiver  ap- 
pointed by  courts  ceases  on  his 
discharge  and  payment  over.  See 
Eovey  ▼.  EUioU,  dSl. 

UNCHASTITY. 
See  Libel  and  Slander. 

UNDERTAKING. 

1.  In  case  of  an  undertaking  in  valid 
as  a  statutory  undertaking,  the 
final  judgment,  to  the  mandate 
issued  on  which  the  party  exe- 
cuting such  undertaking  under- 
takes that  the  arrested  party  shall 
render  himself  amenable,  is  a 
judgment  upon  the  very  claim  on 
which  the  order  of  arrest  was 
made,  as  it  was  presented  by  that 
order.  Consequently  no  liubility 
arises  on  such  an  undertaking, 
out  of  the  failure  of  the  defendant 
to  render  himself  amenable  to  a 
mandate  issued  on  a  judgment 
rendered  not  only  for  that  claim, 
but  also  for  a  claim  not  then 
made.  Carr  db  Hobson  v.  Sterling, 
255. 

2.  A  fortiori,   no    liability  arises 


when  the  additional  claim,  for 
which  judgment  was  rendenxl, 
is  founded  on  a  cause  of  action 
not  originally  contained  in  the 
complaint,  but  inserted  therein 
by  amendment  made  under  the 
order  of  the  court,  after  defend- 
ant's defense  in  answering,  and 
after  the  time  to  amend  as  of 
course  had  expired.     Ik 

UNITED  STATES  COURTS. 

Removal  from  State  court — Jurisdic- 
tion— Effect  of  filing  in  the  State 
court  a  petition  for  a  removal  to 
the  United  States  circuit  court, 
affidavit  and  Ifond  prescribed  by 
the  acts  of  Congress.  See  Camp- 
bell V.  Campbell,  209. 

U.  S.  REVISED  STATUTES. 
Ch.  196,  S  639,  subd.  3 807 

VENDOR  AND  VENDEE. 

Contract  under  seal  Jor  the  sale  of 
real  estate — reformation  by  substi- 
tution of  one  person  for  another  as 
vendor---liability  of  one  not  a  par- 
ty to  contract.  See  Clark  ▼. 
Blumenthal,  211. 

VERDICT. 

In  an  action  for  false  imprisonment 
a  verdict  for  $2,000  was  set  aside 
by  the  court  as  excessive,  and  on 
a  second  trial  a  verdict  of  $2,750 
was  rendered,  ffefd,  that  as  a 
second  jury  had  deliberated  upon 
the  damages,  compensatory  and 
exemplary,  it  would  not  be  pro- 
per to  set  the  verdict  aside  as 
excessive,  in  a  case  concerning 
the  protection  of  the  law  to  the 
personal  rights  of  citizens.  Dodge 
V.  Alger^  107. 

Sec  Claim    and  Delivery;    Mak- 

DAIIUS. 

VOLUNTARY  PAYMENT. 
Taxes  and  Assessment,  0, 10. 
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WAIVER. 

See  Appeal,  8 ;  Contract,  1 ;  Guar- 
anty ;  Mortgage,  9 ;  Trial,  8 ; 
^Ew   Trial  ;    Commission 
TO  TAKE  Testimony. 


WITNESS. 

It  was  conceded  by  plaintiffs  that 
on  the  whole  of  Laimbeer^s  testi- 
mony, the  jury  had  the  right  to 
find  in  his  favor  on  the  issue  ns 
to  the  good  faith  of  his  payment 
to  the  new  firm,  but  they  con- 
tended that  as  he  was  an  inter* 

Vol.  XXL— 88. 


ested  person,  the  jury  were  not 
bound  to  accept  his  memory,  and 
the  case  should  have  been  submit- 
ted to  them.  Heldy  that  this 
contention  was  without  weight, 
since  Laimbeer*s  testimony  was 
not  opposed  by  that  of  others  not 
liable  to  be  impugned  on  the  same 
or  any  other  account.  Manhattan 
Co.  V.  PhiUips,  84. 
Interest  in  recovery  may  he  shown  to 
affect  credibility  though  the  fact 
of  9uch  intereit  is  admitted-.  See 
Goodrich  v.  Qebhardt,  620. 

See  Evidence,  8 ;  Bill  of  Particu- 
lars. 
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